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SUPREME COURT OF TEXAS. 


GALVESTON TERM, 1879. 


Auston & Hutcutnes v. Jonn D. H. Riowarpson. 


. MONEY PAID UNDER MISTAKE.— Money paid under a mistake of 
fact may be recovered back, and that too, although the party may 
have had the means of knowing the facts. 

2. FRAUD—LIMITATION.—Limitation in cases of fraud begins to run 
from the time when, by the use of reasonable diligence, it could 
have been discovered. 

’. SAME.—See facts held sufficient to charge notice of fraud from date 
of the transaction. 

!, PLEADING— STATUTE OF LIMITATION.—The defendant demurred 
generally, and by way of plea set up the statute of limitation. The 
action, by the petition, appeared to be barred by limitation. The 
court sustained the demurrer and plea: Held, To be error. 

5. SAME —The statute of limitations, where the facts in the petition 
show the action barred, may be pleaded by special demurrer setting 
up the statute. 


Error from Madison. Tried below before the Hon. James 
R. Burnet. 

Alston & Hutchings brought suit in the District Court of 
Madison county in 1873, to recover of Richardson $815 and 
interest, paid by them to defendant in May, 1870, through 
mistake, oceasioned, as was alleged, by false and fraudulent 
representations of defendant. To the plaintiffs’ original and 


amended petition the defendant demurred and pleaded the 

statute of limitations, which demurrer and plea were sus- 

tained by the court below and the cause dismissed. To this 

ruling of the court the plaintiffs excepted, and prosecuted a 

writ of error. They assigned as error the ruling of the court 
(1) 





Aston v. Ricuarpson. [Galveston Term, 


Statement of the case. 





below in sustaining defendant’s demurrer and plea and in 
dismissing the cause. 

The allegations in the petition are to the effect “that plain- 
tiffs paid to defendant a certain sum of money by mistake, 


occasioned by false and fraudulent representations of detend- 
ant; that the plaintiffs were sureties on a claimant’s bond for 
property attached by defendant, and as such liable to have a 
judgment rendered against them; that they lived in another 
county, a consilerable distance from the county-seat of Madi- 
son county, with a river intervening; that they did not attend 
the courts of Madison county to give the matter their per- 


sonal attention, or employ counsel to represent them, but, as 
is usual and customary, depended on their principal to attend 
to the matter; that when, afterwards, they were informed by 
defendant that the cause had been tried and he had recov- 
ered a judgment against them, they were prepared to believe 
the representations, because they thought they were liable to 
have such judgment rendered against them; that, having 
contidence in the integrity of defendant, as soon as a mes- 
sage was received from him the plaintiff Hutchings at once 
went to the defendant’s house, not questioning the truth of 
the message, but to pay the supposed judgment; that defend- 
ant again represented it as a fact that he had recovered such 
judgment, and he and [lutchings went together to the dis- 
trict clerk’s office to ascertain the exact amount of the judg- 
ment; that upon making inquiry of the clerk, he gave the 
amount of the judgment, which Hutchings understood to be 
the amount recovered by Richardson against him and his 
co-sureties, When in fact it was the amount of the judgment 
recovered by the said Richardson against one K. G. Martin. 
Under the above-stated circumstances it is alleged that the 
plaintiffs, Alston & Hutchings, by Hutchings, paid the de- 
fendant over $800.” The allegations further show that the 
defendant had recovered no judgment in the District Court 
against the sureties on the claimant’s bond, or against Alston 
& Hutchings, as he had represented to them; that he could 
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not legally have recovered such judgment; and, further, that 
the plaintiffs were not legally or morally bound to pay the 
defendant any sura of money whatever. This money was 
paid in May, 1870, and it is alleged that the mistake was not 
discovered until December, 1871, when one of the plaintiffs 
procured the assistance of an attorney to examine the minutes 
of the District Court, with a view of obtaining the proper 
data, to institute a suit against the estate of one John H. Cal- 
houn, who was a co-surety on the claimant’s bond, and it was 
then discovered, for the first time, that they had, on the rep- 
resentations and demand of defendant, paid him a large sum 
of money which they were neither legally nor morally bound 
to pay. This suit was brought within two years after such 
discovery. 

Abercrombie & Goree, for plaintiff in error. 

I. When money is paid by mistake under an ignorance or 
forgetfulness of facts, or under a misapprehension of the state 
of the contract by the party who pays it, if he be not legally 
nor morally obliged to pay, it may be recovered back. Nor 
is it any defense to an action to recover such money, that 
the other party had means of knowledge. (Story on Cont., 
422, 423; Emerson v. Navarro, 31 Tex., 337; Williams +. 
Warnell, 28 Tex., 610.) 

If. But the main question in this case is, whether the plain- 
titts’ original and amended petitions contain such allegations 
as, if proven to be true, would prevent the operation of the 
statute of limitations ? 

The law is well settled, that in cases of fraud or mistake 
the statute begins to run from the time of the discovery of 
such fraud or mistake, and not before. (Munson v. Hallo- 
well, 26 Tex., 475, and authorities there cited; Emerson’ r. 
Navarro, 31 Tex., 334; Hudson v. Wheeler, 34 Tex., 356; 2 
Story’s Eq., 15214.) 


We contend that the plaintiffs’ pleadings allege such facts 


and circumstances as would, if sustained, prevent the opera- 
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tion of the statute until the discovery of their cause of action 
by plaintiffs; and, further, that such facts and circumstances 
of imposition, misrepresentation, and concealment of defend- 
ant are alleged as amount to a fraudulent concealment of 
plaintiffs’ cause of action by defendant. 

III. It seems to us that even if there were no allegations 
of fraudulent concealment and misrepresentation on the part 
of defendant, and the plaintiffs’ pleadings had only shown 
that an innocent mistake was made by both parties, then the 
plaintiffs are entitled to relief, and the defendant should not 
be allowed to defeat their recovery by a plea of limitation. 


The statute should not interpose as a bar until the discovery 


of the mistake. In the case of Emerson v. Navarro, 31 Tex., 
334, where an innocent mistake had been committed, unmix- 
ed with any ingredient of fraud, it was held that the statute 
did not commence to run until the discovery of the mistake. 
In the decision therein rendered the following language is 
used: “It must be borne in mind that the right sought in 
this proceeding is an equitable right; it is no breach of con- 
tract; it arises from no default of duty in the party defendant. 
But it is based upon the equitable principle that the defendant 
has got by the rule something which he ought not consci- 
entiously to retain; that he has got something for nothing, 
arising out of the mutual and innocent mistake of both par- 
ties; that the holding on to the price of two hundred and 
thirty-five acres of land, which the purchaser did not get by 
his purchase, is unconscientious, and therefore ought to be 
adjusted by the principles of equity, and not by the rules of 
law.” If, then, the statute does not operate as a bar in a 
case of mistake, unmixed with any ingredient of fraud, until 
the discovery of such mistake, how much stronger the reason 
that it should not operate as a bar when the mistake has been 
occasioned by the fraudulent acts, misrepresentations, and 
conecealments of the party seeking to interpose it. 

As to whether defendant can avail himself of the plea that 
the plaintiffs could have informed themselves of the truth 
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or falsity of defendant’s representations by using ordinary 
diligence, we contend that it is no defense to this action that 
the plaintiffs had the means of knowledge. (Story on Cont., 

22, 423; Williams v. Warnell, 28 Tex., 610; Emerson +. 
Navarro, 51 ‘Tex., 337.) 

As to the objection that there are no allegations of the 
fraudulent concealment by defendant of plaintifis’ cause of 
action, we reply, that although there are no such allegations 
in express terms, yet, as before said, the alleged acts and 
misrepresentations of defendant had that effect, and it is so 
averred. The question, then, presented by the pleadings may 
be briefly stated as follows: When a party, in negotiating 
with another, not only suppresses the truth in regard to a 
material matter, but actually, fraudulently, and falsely repre- 
sents a fact to exist which does not exist, and thereby obtains 
an advantage, and by such false and fraudulent statements 
prevents the other party from discovering the truth, lulls sus- 
picion, or, which is the same thing, conceals from the other 
party his cause of action, will the courts of the country permit 
such party to take advantage of his own fraud and wrong by 
pleading the statute of limitations, and thus to enjoy the 
fruits of his iniquitous proceeding as a reward and future en- 
couragement to his prowess in-such course of conduct? The 
facts alleged in the case show that defendant obtained an 
unconscientionus advantage of plaintiffs, and by his fraudu- 


lent and false statements and representations prevented the 


discovery of their cause of action, which is tantamount to au 
allegation of fraudulent concealment. It is an allegation of 
fraudulent concealment, and we cannot conceive that such 
an allegation could be stronger made. 


Randolph & McKinney, for appellee.—* The common law,” 
says Chancellor Kent, vol. 2, p. 380, “affords to every one 
reasonable protection against fraud in dealing, but it does 
not go to the romantic length of giving indemnity against 
the consequences of indolence and folly or a careless inditfer- 
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ence to the ordinary and accessible means of information.” 
(1 Story’s Eq., sec. 199.) 

«The presumption is that if the party affected by any fraud- 
ulent transaction or management might, with ordinary care 
and attention, have seasonably detected it, he seasonably had 
actual knowledge of it.” (Ang. on Lim., 186.) “The fraud, 
if any, (which was by conveyance of record,) was patent from 
the beginning, and no question can arise as to the time of dis- 
covery.” (Mercein v. Burton, 17 Tex., 209; Burke v. Smith, 
16 Wall., (Sup. Ct.,) 401; Emerson v. Navarro, 31 Tex., 
335.) 


Bonner, Assocrate Justice.—Although this ease shows 
upon the part of the plaintiffs a great degree of credulity and 
unusual readiness, if not undue willingness, to voluntarily 
pay a security debt without even first communicating with 


their principal, yet, as between the parties to the suit, we 
think the petition sets out a cause of action good on general 
demurrer. 

The general rule is that money paid under a mistake of 
fact may be recovered back, and that, too, although the 
party may have had the means of knowledge. (City Bank 
v. National Bank, 45 Tex., 217.) 

As regards the statute of limitations, the established rule in 
this court is that, in cases of fraud, it will begin to run from 
the time when, by the use of reasonable diligence, it could 
have been discovered. (Kuhlman v. Baker, 50 Tex., 630.) 

We think, under the circumstances as shown by the ree- 
ord, that the alleged fraud could have been discovered by 
the use of reasonable diligence at the time when perpetrated; 
that the statute would begin to run from that date; and that 
the action was barred when the suit was brought. 

Under our statute, however, limitation cannot be made 
available unless it be specially set forth as a defense. ( Pas- 
chal’s Dig., art. 4629.) 

Although it was at one time doubted whether the statute 
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could be invoked unless by answer to the merits, yet it has 
been since repeatedly held, that when the pleadings show 
affirmatively that the demand is barred by limitation, it can 
be made available also by special demurrer. (Hudson +. 
Wheeler, 34 Tex., 356.) 

In this case, the statute was not invoked by special demur- 
rer, but by plea; yet the court below seems to have consid- 
ered the question as on demurrer. ‘That portion of the judg- 
ment is as follows: “And now come the parties and announce 
ready for trial, and, after argument of counsel on the plead- 
ings, it is adjudged that the demurrer and plea of the statute of 
limitations of the defendant to plaintifts’ original arid amended 
petitions be sustained, and that the cause be dismissed.” 

In thus treating limitation, under the pleadings, as a ques- 
tion of law, we think the court erred. 


We regret to have to reverse this or any case upon a seem- 


ing technicality, yet it would be a dangerous precedent to 
permit a case to be dismissed by the court on the trial of the 
issues of law, however obvious may be the final determi- 
nation on the merits, upon a question of law which can be 
made available by special demurrer only, when this is not 
interposed. 


JUDGMENT REVERSED. 





Il. J. Mutts & Co. vy. 8. M. Toompson, Apm’rR. 


. PRACTICE—EVIDENCE.—This court will not consider the admissi- 
bility of testimony, to which the record shows no objection was 
made in the court below. . 

2. CONSTRUCTION OF LIFE INSURANCE POLICY.—A life insurance pol- 
icy, payable to the heirs of the assured, does not form part of his 
estate for the payment of his debts. 

3. Hetrrs.—The word “heirs” in an insurance policy is sufficiently 
explicit to enable parties proving heirship to take the proceeds of 
such policy as against the creditors. 
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4. HEIRS OR ASSIGNS.—A policy payable to the heirs or assigns of the 
assured was assignable by the assured, and not being assigned, the 
heirs were entitled to it on the death of the assured. 


AppgEAL from Houston. Tried below before the Hon. R. 
S. Walker. 

H. J. Mullins & Co. instituted proceedings November 10, 
1874, by motion, against 8. M. Thompson, administrator of 
the estate of W. P Thompson, in the District Court of Hous- 
ton county, on probate side, to compel the administrator to 
inventory as part of the estate the proceeds of a policy of 
insurance for $2,500, issued by the Phenix Life Insurance 
Company. The defendant resisted the motion, claiming that 
the policy was payable to the heirs of said deceased, and 
formed no part of the estate; that the deceased died unmar- 
ried, leaving defendant and his wife, who were the parents of 
deceased, as heirs; that he also left brothers and sisters; that 
deceased was indebted to his father about $3,000, and that 
the policy was procured to secure his parents against loss, &e. 

On the trial it was admitted that the policy was payable to 
the heirs or assigns of the insured; the heirship of the par- 
ents; that they were poor and had five other children, mostly 


girls; that the deceased was indebted to his father, and spoke 
of insuring his own life for the benefit of his parents, &e. 
No objection appears to have been taken to the parol testi- 
mony as to the intention of the deceased in taking out the 
policy on his life. 

The court refused the motion. Mullins & Co. appealed. 


Nunn & Williams, for appellants.—The decision of this case 
depends on a construction of the terms of the policy referred 
to in the record, which, as will be seen, was made payable to 
the “heirs or assigns” of W. P. Thompson, the insured. 

We contend that the money collected on the policy so 
worded became, upon the death of insured, (he not having 
assigned it,) subject to the claims of his creditors; and that 
his heirs took, if at all, subject to such claims. 
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As is contended by appellee’s counsel, much regard is had 
to the intentions of the contracting parties in construing pol- 
icies of insurance as well as other contracts. But the inten- 
tions are looked to only to assist in ascertaining the meaning 
of the contract as made; and mere declarations of one of the 
contracting parties, made to third persons, and not entering 
into the negotiations between him and the other party to 
the contract, (the insurance company,) either before or after 
the issuanee of the policy, furnish no safe evidence as to 
what the contract actually was between him and the com- 
pany. (Wason v. Colburn, 99 Mass., 342.) Therefore, we 
submit, the testimony as to the intention expressed by de- 
ceased, as shown in the record, other than in the terms of 
the poliey, Was inadmissible, and ought not to be considered 
by the court in construing the policy. 

Then what is the meaning of the language employed, and 
what is its effect in determining the proper application of the 
money ¢ 

We submit that the term “heirs” is not a designation of 
certain persons who are to be the beneficiaries of the policy, 
to the exclusion of the insured himself, and of his estate after 
his death. When used in connection with the word *as- 


signs,” the only construction we can put upon the language 


which will at all harmonize the two terms, is that the inter- 
est in and control over the policy should remain in him (the 
insured) during his life, with the further stipulation that it 
should go to those legally entitled to inherit from him at his 
death, not as the absolute beneficiaries—the cestuis que trust— 
of the contractor, but as his representatives. Had he intend- 
ed to provide for his father and mother and create a trust in 
their favor, why would he reserve to himself the absolute 
right of disposal? Suppose they had died betore him‘ to 
Whose heirs would the money have gone,—his or theirs? 
Most assuredly to his. The term heirs, taken by itseli, is 
entirely too general and uncertain to warrant the supposi- 
tion that by this policy he intended to invest the absolute 
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beneficial interest in his father and mother; for he could not 
know that they would be his heirs when the right should 
accrue under it. He evidently intended to take out the 
policy in such shape that he could use, control, and receive 
whatever benefit from it he desired. 

The word “heirs” simply referred to those persons whom 
the laws of descent would ascertain as his representatives. 

This application of the term is by no means unprecedented. 
In the case of Soye v. McCallister, 18 Tex., 80, a conveyance 
was made to certain parties by name, the deed at the same 
time describing them as heirs of a deceased person. 

The court, in construing the deed, held that they took 
in their representative capacity as heirs at law of the de- 
ceased, and not in their own right, as by purchase; and that 
the land was subject in their hands to the debts of their ances- 
tor. So in this case the insured takes out a policy showing 
by the terms used that he intends to reserve to himself the 
benefit of and control over it during his life. At his death 
he still had an interest in it, for he still had the right to 
assign it in any way he chose. Tow did that interest vest 
in heirs? If at all, surely by descent; and if by descent, 
subject to the claims of creditors. 

If a policy by its terms is assignable, a creditor may, by a 
proper proceeding, reach and apply the interest of insured to 
his debt. (Bliss on Life Ins., p. 590.) This shows that the 
right to assign retains to the insured the true interest in the 
policy. The appellee’s counsel rely principally on the case 
of Loos v. The John Haneock Mutual Life Insurance Co., 
41 Mo., 539. 

In that case the policy, on the death of the insured before 
the expiration of fifteen years, was payable to his “heirs or 
representatives.” The court held that the only daughter and 
heir could maintain an action on the policy against the insur- 
ance company, the insured having died before the expiration 
of fifteen years. 

In the case of Wason v. Colburn, 99 Mass., 342, precisely 
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the same question arose on a policy issued by the same com- 
pany, couched in the same language. 

The case cited was referred to and discussed in the argu- 
ment and considered by the court. It was then decided that 
the heirs did not take as beneficiaries or cestuis que trust under 
the policy, but that the money went to the estate of insured; 
and the Missouri decision was held to be correct. (Wason 
v. Colburn, 99 Mass., 342.) 

Mr. Bliss, in his work on Life Insurance, referring to these 
two cases, gives his sanction to the Massachusetts decision as 
the more correct. (Bliss on Life Ins., p. 500.) 

It is also in full accord with the decisions of our Supreme 
Court as to the legal significance of the word “representa- 


tives.” The other authorities referred to by appelle » are not 


applicable, as will be found on examination. 
Upon the point here discussed, we refer to People v. Phelps, 


78 Ill., 147; Bliss on Life Ins., p. 469, et seq. 


Moore & Spence, for appellee, cited Trenton Mutual Life 
and Fire Ins. Co. v. Johnson, 4 Zab., 576 ; Campbell v. New 
England Life Ins. Co., 98 Mass., 381; Hoyt v. New York 
Life Ins. Co., 1 Big. Life Ins. Rep., 497; Bliss on Life Ins., 
pp. 20, 28, 32, 37, 518, 520, 534, 570; American Life and 
Health Ins. Co. v. Robertshaw, 1 Big. Life Ins. Rep., 665; 
Clinton v. Hope Ins. Co., 45 N. Y., 454; Loos v. John Han- 
cock Ins. Co., 41 Mo., 538; Swan v. Snow, 11 Allen, 224; 
Gould v. Emerson, 99 Mass., 154; Kerman v. Howard, 23 
Wis., 108; Knickerbocker Life Ins. Co. v. Weitz, 99 Mass., 
157. 


GouLp, Assoctate Justice.—Appellants, creditors of the 
estate of W. P. Thompson, deceased, sought, by motion, to 
compel his administrator to inventory as part of the estate a 
certain life insurance policy. The administrator claimed 
that the policy constituted no part of the estate, but belonged 
to himself and wife, the parents and sole heirs of deceased. 
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On account of the disqualification of the county judge, the 
motion was transferred to the District Court. That court 
made its order refusing the motion, and the case comes here 
by appeal. 

The statement of facts recites that “ plaintiffs in the motion 
admitted the terms of the policy, as stated in defendant’s an- 
swer, as to whom the same was payable.” In the original 
answer, sworn to by defendant, the terms of the policy are 
thus stated: “That at the death of said W. P. Thompson 
there was upon his life an insurance policy for $2,500, issued 
by the Phoenix Life Insurance Company of Hartford, Con- 
necticut ; that said policy was drawn in favor of the heirs or 
assigns of said W. P. Thompson.” In a subsequent answer 
the policy is described as “in favor of the heirs and assigns 
of said W. P. Thompson”; and in a third answer it is said 
“that said policy was for the benefit of the heirs and assigns 
of the said W.P. Thompson, and there was found no assign- 
ment of said policy”; and, again, “that the insurance policy 
declares by its terms that it was for the benefit of his heirs.” 
There is in the record nothing else showing the terms of the 
policy, or its nature or class. It appears from the statement 
of facts that W. P. Thompson died unmarried, leaving his 
father and mother his heirs at law, and that their family con- 
sisted of five children, mostly girls. It further appears that 
he died indebted to his father—who was a poor man—over 
$3,000, and that before the issuance of the policy, being at 
that time indebted to his father over $1,600 for cash actually 
advanced him, he stated his intention to take out a policy 
payable to his parents to secure to them what he owed them. 
The policy was found amongst his papers. 

No question is presented by bill of exceptions or the assign- 
ment of errors as to the admissibility of this parol evidence, 
and as we think the order of court was correct, without look- 
ing to evidence outside of the policy, it is not proposed to 


inquire whether, as claimed by appellee, such evidence was 
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admissible on account of the uncertainty as to who would be 
the heirs of W. P. Thompson when he died. 

As it devolved on the plaintiffs to show that the policy 
belonged to the estate, and devolves on them here to show 
error in the action of the court below, they should have de- 
veloped, and must be presumed to have developed, the 
nature and terms of the policy in so far as these tended to 
establish their case. If they have failed to show error, the 
judgment must be affirmed. 

Counsel on each side, however, have argued the case as if 
the policy were payable to the “heirs or assigns” of W. P. 
Thompson. Assuming such to be its terms, the case pre- 
sented is, that W. P. Thompson took out an ordinary life pol- 
icy not payable to himself, but payable to his heirs or assigns. 
A policy payable to the heirs of the insured is a policy for 
their benefit, unless there is something on its face to show a 
different intention. The case of Wason v. Colburn, 99 Mass., 
342, cited by appellant, was an endowment policy payable at 
the expiration of the prescribed period to the assured him- 
self, ‘or, in case of prior decease, to his heirs or representa- 
tives.” Being an endowment policy, it was said to be pri- 
marily intended for the benefit of the assured himself. For 
this reason, and because the word “representatives” was 
held to legally indicate “administrators,” the policy was 
treated as part of the estate of the insured. That case dif- 
fers widely from the present, and neither it nor the opposing 
case from Missouri cited by appellee can be regarded as con- 
trolling the question before us. (Loos v. Ins. Co., 41 Mo., 
538.) 

Insurance policies, other than those classed under the head 
of endowments, are ordinarily taken out for the benetit of 
some third person or class of persons, and not as a mere 
investment for the benefit of the estate of the insured. They 
may be payable to and for the benefit of a named person or 
persons, or of a designated class; as, parents, children, next 


of kin, or heirs. A grown son, not married or contemplat- 
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ing marriage, and wishing to provide, in case of his death, 
for his parents and younger brothers and sisters, looking to 
the contingency of death in the family, might well make the 
policy payable to his heirs. Looking to the further contin- 
gency, that in the course of time his then heirs might all 
cease to have claims upon him, the parents by death and the 
brothers and sisters by becoming of an age to provide for 
themselves, he might reasonably desire, in that event, to be 
able to assign the policy to some one else. We think that 
the intention of the insured was, and the true construction of 
the policy is, that so long as it remained unassigned it was 
for the benefit of his heirs, but that the power to divert it 
from the heirs was intended to be reserved. 

It is said, that by retaining the power to assign the policy, 
the insured subjects it, during his life, to be reached by ered- 
itors. (2 Bliss on Life Ins., p. 592.) Whether this be so or 
not in case of an insolvent debtor, whose creditors, during 
his life or after his death, assert their rights in a proper equi- 
table proceeding, is not a question now before us. 

The record as presented fails to show that the true con- 
struction of the policy requires that it should constitute a part 


of the estate, or that the court erred in refusing to compel 
the administrator to place it on his inventory. 
The judgment is affirmed. 


AFFIRMED. 





S. H. Currrt v. Davin Wape’s EXecuTor. 


1. CONSTRUCTION OF WILL. —In a wili, the testator made a special 
bequest to a son and to a daughter over and above their equal 
shares; limited the amount of the estate to be received by a grand- 
daughter; leaving four children and a son and daughter of a de- 
ceased daughter: Held, That such will only altered the course of 
the law so far as it gave the special legacies and restricted the 
amount to the granddaughter, and that the grandson would take 
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one-ninth of the residue, and each surviving son and daughter two- 
ninthes. 

2. RECEIPT—ESTOPPEL.—A receipt given by an heir to an executor 
for a specific amount of money, in full of his share in the estate, 
is not binding upon the heir as to any residue coming to him as heir. 

3. SAME.—Such payment being made of the funds of the estate, the 
receipt as to any excess of the share over the amount paid was 
without consideration, and the executor took no right by the re- 
ceipt, save as evidence of payment of so much to the heir execut- 
ing it. 


AppEAL from Fayette. Tried below before the Hon. I. B. 
Me Farland. 

David Wade died at his domicil in Fayette county, Texas, 
on the 15th day ot March, 1861, leaving as heirs at the time 
of his death four children, named W. W. Wade, J. R. Wade, 
Delilah Dunlevy, (born Wade,) and Nancy Ann Wade, and 
two grandchildren, named Samuel IT. Clifft, the appellant, 
and his sister, Martha Rickers, (born Clifft, and then wife of 
Antone Rickers,) said grandchildren being the only children 
of a deceased daughter. David Wade left a will, which was 
probated in Fayette county on the 29th of April, 1861, and 
on the same day W. W. Wade qualified as executor under 
the provisions of the will. The property of the estate was 
appraised at something over $21,000, and it was admitted 
that there still remained a balance of assets in the hands of 
the executor, subject to distribution among the heirs. 

The will of David Wade, deceased, is as follows: 


“ FAYETTEVILLE, FAYETTE Co., 
Tue State or Texas. 

“Tn the name of God, amen: I, David Wade, of the county 

and State aforesaid, being of sound mind and memory, and 


considering the uncertainty of this frail and transitory life, 
do therefore make, ordain, publish, and declare this to’ he 
my last will and testament; that is to say, first, after al] my 
lawful debts are paid and discharged, I wish that all my 
estate, both real and personal, be sold at public sale, on a 
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eredit of twelve months, except that which is otherwise pro- 
vided for in this will. 

“To my son, William W. Wade, I give and bequeath, over 
and above his equal share of all other property, real and per- 
sonal, the iron money-safe. I also bequeath to my beloved 
daughter, Nancy Ann Wade, the sum of $700 in money over 
and above her equal share in all other property, both real and 
personal. 

“To my granddaughter, Martha Clifft, who married a man 
named Antone Rickers, I give and bequeath the sum of $5 
in money, it being my will that she, the said Martha Clifit 
aforesaid, is to have nothing more than the $5 given. Like- 
wise, I make, constitute, and appoint my son, William W. 
Wade, to be the executor of this my last will and testament, 
hereby revoking all former wills by me made. In witness 
whereof,” Xe. 

On the 29th of August, 1873, S. H. Clifft commenced a 
proceeding to compel a final settlement and distribution 
among the heirs, and claimed for himself a one-fifth interest 
in the estate. 

The executor answered, in substance, that the extent of the 
interest of appellant Clifft in said estate had long been a 
matter of dispute, he claiming the full share of his mother, 
while the executor had always held that he was entitled to but 
half of what would have been his mother’s share, and that 
he (the executor) had paid Clifft a balance of $528.25, in con- 
sideration of which sum of money Clifft had relinquished to 
the executor all claim he might have against the estate of 
David Wade, &e. 

Upon the issues thus raised, the parties waived a jury and 
submitted the matters to the court. 

The testimony of W. W. Wade shows that he, as executor, 
at different times, had made four payments to Clifft out of the 
funds of the estate, amounting in the aggregate to $1,271.75, 


and filed the receipts therefor, as vouchers, with his showing 
made to the probate side of the District Court; that on the 
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19th of October, 1871, he paid him the further sum of 
$328.25, for which said last sum of money the executor 


claimed in his testimony that he had bought Clifit’s interest 


in the estate, and that the receipt given therefor was a trans- 
fer and conveyance of the same. The executor further tes- 
tified that Clifft was of age at the time he claimed to have 
bought him out, and that Clifft was then, and had been for 
years, in needy cireumstances ; that he and Clifft had always 
differed about the extent of the latter’s interest in the estate, 
he insisting that it was one-tenth and Clifit claiming one- 
fifth ; and that at the time of the execution of the last receipt 
the attorney for the estate had been advised with, and had 
given it as his opinion that Clifft was entitled to receive but 
one-half of what would have been his mother’s share had she 
lived. 

Clifft’s testimony was, in substance, that at the time he gave 
the last receipt he was very much in need of money; that 
the executor then told him he had just advised with the 
attorney for the estate, and that in said attorney’s opinion 
Clifft was entitled to but half of what he claimed, and that 
he (Clifft) then told the executor if that was so to pay him 
the money and he would give a receipt. Witness also states 
that at that time the executor did not claim, nor did he agree, 
that said receipt was for anything but the balance of half of 
what would have been his mother’s share in the estate had 
she lived. 

Upon this state of facts the court below adjudged that, 
after deducting all costs, legacies, and debts, the grandchild, 
S. H. Clifft, was entitled to receive as his share one-ninth of 
the estate of David Wade, and that each of the four children 
was entitled to two-ninths. From this part of the judgment 
Clifft appealed. The court further adjudged that the receipt 
under which the executor claimed to have purchased the 
balance of Clifft’s interest in the estate was not a sale or 
compromise thereof, but, with the other receipts, constituted 


vouchers in the hands of the executor showing how much 
9 
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money Cliffi had received out of the estate, and that Clifft 
was entitled to receive the balance of his one-ninth interest in 
David Wade’s estate. From this last part of the decree the 
executor appealed. 





Timmons & Brown, for appellant.—By reference to the will 
of David Wade, it will be seen that he orders the entire 
property of his estate, (except an iron safe,) worth some 
$21,000, sold, and then makes three special bequests, to wit: 
To his son, W. W. Wade, he gives an iron “money-sate”; 
to his daughter, Nancy Ann Wade, he gives “$700 in mon- 
ey”; and to his “granddaughter, Martha Clifft, who mar- 
ried a man named Antone Rickers,” he gives “the sum of 
$5 in money.” The remainder of the estate is undisposed 
of by the will, and it is the duty of the court to make a 
proper distribution of it among the heirs, under our lay of 
descent and distribution, subject to the single limitation of 
the will, that the said Martha Clifft shall have nothing but 
said legacy of $5. There is little room for discussion in this 
ease, the will being without precedent, and we are unable to 
find anything analogous. The granddaughter takes $5 as 
legatee, but nothing as heir, being disinherited by the terms 
of the will; and she being cut off, it remains to be determin- 
ed how the other heirs shall share the estate, they consisting, 
at the death of the testator, of four children, W. W. Wade, 
Delilah Dunlevy, Nancy Ann Wade, J. R. Wade, and one 
grandson, the appellant 8. H. Clifft. Our statute of descent 
and distribution provides: “ When any person, having title 
to any estate of inheritance, real, personal, or mixed, shall die 
intestate, as to such estate, and shall leave no surviving hus- 
band or wife, it shall descend and pass in parcenary to his or 
her kindred, male and female, in the following course, that 
is to say, first, to his or her children and their descendants, 
if any there be.” (Paschal’s Dig., art. 3419.) It also pro- 
vides: “ Where the children of the intestate’s brothers and 
sisters, uncles and aunts, or any other relations of the de- 
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ceased standing in the same degree, come into the partition, 
they shall take per capita, that is to say, by persons; and where 
a part of them being dead, and a part living, the issue of those 
dead have right to partition. Such issue shall take per stirpes 
or by stocks, that is to say, the shares of their deceased par- 
ents.” (Paschal’s Dig., art. 3425.) 

It is a settled rule of construction that the testator is pre- 
sumed to have in his mind the statute law when making his 
will; and David Wade, when he declined to make a dis- 
position of his property, save the three special bequests men- 
tioned, intended that his estate should be partitioned among 
his heirs under the law of the land. Whatever may have 
been his desire, none other is apparent from the will; and 
as he died intestate as to nearly all of his estate, the court 


can only look to our statute of descents in making a distri- 


bution thereof among his heirs. By what process of reason- 
ing, or by what law of our State, the court below gave each 
of the children two-ninths of said estate and the grandchild 
one-ninth, we are at loss to imagine. Certainly not under 
our statute of descent and distribution. The first provision 
of the statute above cited provides that the property shall 
descend “to his or her children and their descendants”; and 
the second one cited provides that “where a part of them 
being dead, and a part living, the issue of those dead shall 
take per stirpes or by stocks, that is to say, the shares of their 
deceased parents.” Certainly the children of Sarah A. M. 
Cliift, the daughter of the testator, in the absence of any 
cause for their exclusion, would, under our law, have a right 
to take the share of their deceased mother, which would be 
one-fifth part of the estate after payment of costs of adminis- 
tration, debts, and legacies. As long as there is any one to 
take in the line of descent marked out by the statute, the 
property must follow the track so marked out. The fact that 
“* Martha Clittt, wife of Antone Rickers,” was disinherited, can 
have no influence upon the course the property should take. 
As long as there are grandchildren of the testator in esse 
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eapable of taking, they,are entitled under the statute to “the 
share of their deceased parent,” whether they be one or ten 
innumber. To our mind, the disinheriting of the grandchild, 
Martha Clift, has, in law, the same effect as if she were dead. 
She cannot take as heir, and it matters not, it seems to us, 
whether she had been cut off by death or by the hand of her 
grandfather. But there is a grandchild capable of taking, 
the appellant 8. H. Clifft, and to him his dead mother’s share 
should go in the same manner as if he had been her only 
child. We think, therefore, this court should reverse and 
reform the judgment in the court below so as to give §. If. 
Clifft one-fifth part of the estate of David Wade, deceased, 
after payment of debts, legacies, and costs of administration; 
and that the remainder of said judgment should be affirmed, 
for we do not think this court should disturb that part of it 
which is complained of by the executor. To do so would au- 
thorize executors to keep open estates indefinitely, and use the 
estate funds intrusted to them in purchasing the interests of 
the heirs at a discount proportioned to their necessities. 


Moore § Ledbetter, for appellee. — The error assigned by 
appellee is the construction of the receipt or contract of Clifft, 
dated October 19, 1871. 

There are no allegations of mistake, undue influence, fraud, 
or that said Clifft was overreached in this receipt. 


That evidence not supported by the allegations cannot sus- 
tain a verdict or judgment, though received without objec- 
tion, is elementary. (3 Tex., 305; 7 Tex., 338; 16 Tex., 
408.) , 

The testimony of Wade and Clifft shows that the particu- 
lar interest to which Clifft was entitled under the will of 
David Wade had long been a question of dispute and em- 
barrassing the distribution of the estate. The matter was 
finally settled amicably. 

Clifft was then a married man of several years’ standing, 
twenty-seven years of age, and, after waiting nearly three 
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years, expects the court to adjudicate his rights under the 
will without proper averments. In so far as the court in- 
dulged his complaint, we ask the judgment to be reversed 
and reformed. 


Bonner, Associate Justice.— By agreement, this case 
comes before us upon two questions— 

1. Whether under a proper construction of the will of 
David Wade, deceased, the plaintiff, as one of two grand- 
children, issue of a deceased daughter of the testator, should 
receive the full share of the estate to which his mother, if 
living, would have been entitled, or a half share only ? 

2. Whether by the terms of a receipt given by the plaintiff 
to the executor, purporting to have been in full of his inter- 
est in the estate, in connection with the testimony, he had 
already received his full share, or is entitled to an additional 
amount ? 

First. That part of the will in which the testator makes 
disposition of his estate reads as follows: 

“First, after all my lawful debts are paid and discharged, 
I wish that all my estate, both real and personal, be sold at 
public sale, on a credit of twelve months, except that which 
is otherwise provided for in this will. 

“To my son, William W. Wade, I give and bequeath 
over and above his equal share of all other property, real 
and personal, the iron money-safe. I also bequeath to my 
beloved daughter, Nancy Ann Wade, the sum of $700 in 
money, over and above her equal share in all other property, 
both real and personal. 

«To my granddaughter, Martha Clifft, who married a man 
named Antone Rickers, I give and bequeath the sum of $5 
in money, it being my will that she, the said Martha Clifft 
aforesaid, is to have nothing more than the $5 given. Like- 
wise [I make, constitute, and appoint my son, William W. 
Wade, to be the executor of this my last will and testament, 
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hereby revoking all former wills by me made. In witness 
whereof,” &e. 

We think the court below properly construed the intention 
of the testator to have been simply to change the general law 
of descent and distribution so as to give to his son and daugh- 
ter, William W. and Nancy Ann Wade, specific legacies 
over and above the shares to which they would have been 
entitled under the statute, and to deprive his granddaughter, 
Martha Rickers, of all share in his estate, except the sum of 
$5; and that after paying these legacies the remainder of his 
estate should be divided under the law, giving to his four 
children (there being two others besides those named in the 
will) equal full shares, and to his remaining grandchild, the 
plaintiff, a half share only, and not the full share to which he 
and Mrs. Rickers, in right of their mother, would have been 
entitled had it not been for the provision as to her contained 
in the will. (Paschal’s Dig., arts. 3419, 3425, 5373.) 

Second. The executor held the estate in trust for the bene- 
fit of all the heirs, and their respective shares after payment 
of the specific legacies were fixed by law, and not by his mis- 
taken construction of it, though made in good faith, by which 
the share of the plaintiff was diminished and those of the 
other heirs, among whom was the executor himself, were 
increased, 

It is admitted that the receipt of the plaintiff was for money 
which belonged to the estate, and hence no consideration was 
in fact paid for the release of his remaining interest in this 
fund. The amount received seems to have been less than his 
proper share, and we think it would be inequitable, under 
the circumstances as disclosed by the testimony, to hold him 
bound by the terms of the receipt. This is the view taken 
by the court below, and, we think, is sustained on principles 
of law and equity. 

The judgment of the court below will be affirmed, and as 
both parties prosecuted an appeal, the cost will be equally 
divided between them. It is accordingly so ordered. 











JUDGMENT AFFIRMED. 
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Saran E. Saunpers et Au. v. T. B. Howarp. 


. REVISION OF ORDERS OF PROBATE CouRT.—The District Court in 
1873 had no jurisdiction on the probate side, on motion, to set aside 
an order of sale and confirmation of sale of land, made in 1866 by 
the Probate Court, claimed in the motion to have been the home- 
stead, 

2. PARTrIES.—In a direct proceeding to annul such sale, all interested, 
by purchase or otherwise, in the land, were necessary parties. 

3. DOING EQUITY.—It seems that where an allowance in lieu of home- 
stead was made and paid a widow, she ought to tender such allow- 
ance, on an attempt to annul a sale of property claimed to have been 
in fact the homestead, and improperly sold. 


AprreaL from Fort Bend. Tried below before the Hon. 
L. Lindsay. 
The facts are fully stated in the opinion. 


W. P. & E. P. Hamblin, for appellants. — We will discuss 
the points in the case under the third assignment of errors, 
viz.: “The court erred in not giving judgment for the minors 
and ordering the land to be placed in their possession.” 

It was the homestead of Saunders long before and at the 
time of his death, and his family were living there. (Philleo 
v. Smalley, 23 Tex., 502; Franklin v. Coffee, 18 Tex., 416.) 

It being the homestead at the time of the death of Saun- 
ders, it vests without administration, and the Probate Court 
has no jurisdiction over the subject. (Sossaman v. Powell, 
21 Tex., 665; Wood v. Wheeler, 7 Tex., 13; Baxter v. Dear, 
24 Tex., 21.) 

The homestead, when it exists, cannot be appropriated for 
other purposes, and something in lieu thereof taken by the 


persons entitled; and in the case at bar the children could 


not be deprived of it by any action the court might take. 
(Rodgers’ Administrator v. Ragland, 34 Tex., 617; Blair vr. 
Thorp, 33 Tex., 49.) 

A homestead, where the estate is insolvent, is not subject 
to mortgage or other liens, except for the purchase-money; 
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and even a judgment lien, with execution and levy, cannot 
defeat the homestead right if it attaches before sale. 

In the case at bar the mortgage by Saunders to Marshall, 
November 30, 1859, was subject to the homestead rights of 
the wife and children.. (Stone v. Darnell, 20 Tex., 11; Shep- 
herd v. White, 10 Tex., 72; Farmer v. Simpson, 6 Tex., 303; 
Stewart v. Mackey, 16 Tex., 58; Westbrooks v. Jeffers, 33 
Tex., 89; Baxter v. Dear, 24 Tex., 21.) 

The agreement with Marshall, on August 28, 1865, to con- 
vey the land, was an extinguishment of any rights Marshall 
had as mortgagee; and Saunders having died, the court could 
not compel a compliance as to the homestead. ( Westbrooks 
v. Jeffers, 33 Tex., 88; Brewer v. Wall, 23 Tex.. 585; Allison 
v. Shilling, 27 Tex., 450; Wright v. Hays, 34 Tex., 261.) 

Joint owners of real estate can acquire a homestead right 
in the land they own jointly, especially when consent is given; 
and in the case at bar the joint tenancy of Mather could 
not abridge the right of Saunders, nor defeat the homestead 
right of the wife and children. Marshall’s administrator hav- 
ing selected the portion conveyed by Mather and appropri- 
ated it, he is estopped from denying the exclusive right of 
the appellant to the remainder. 

That it is an estoppel upon himself, we cite McKey v. Welch, 
22 Tex., 396; Dorn v. Dunham, 24 Tex., 376, and cases there 
cited. 

In Texas, there is no decision on the precise point; but, 
considering the liberal construction of our courts to give 
effect to the homestead right, we have faith that upon this 
point it will not fall behind any other State on a like question. 
Towa has expressly decided that the homestead is allowed 
where the estate is held in common with others. (Thorn vr. 
Thorn, 14 Iowa, 49.) The cotirts of Vermont are disposed to 
follow the same rule. (McClary v. Bixby, 36 Vt., 254-257.) 

We think it according to reason, that where there is a free- 
hoid, no matter of what quality, and a home connected with 
it, the homestead right should attach, and, as before remarked, 
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especially where the consent of the co-tenant is given at the 
time of appropriation and afterwards, and especially if the 
representative of the co-tenant, 7. ¢., his grantee, has sepa- 
rated and sold his portion. 


Bonner, Assocrate Justice.—At the January Term, 1866, 
the County Court of Fort Bend county, in the regular admin- 
istration of the estate of William Saunders, deceased, ordered, 
under article 1313 of Paschal’s Digest, W. L. McNeal and 
Sarah E. Saunders, the surviving wife of William Saunders, 
as the administrators of his estate, to make title to B. G. Mar- 
shall to four hundred and five and one-half acres of land. 
This order was made in compliance with a written agree- 
ment of sale, made to Marshall by Saunders, jointly with T. 
Mather, who owned the land in partnership. 

In November, 1859, previous to the marriage of Saunders, 
he and Mather mortgaged this land, with a large amount of 
other property, to Marshall, to secure a just debt which he 
held against them. Saunders, after his marriage, with the 
consent of Mather, lived upon the land as his homestead. 
In August, 1865, and while thus living upon the land, Saun- 
ders and Mather, in payment of their indebtedness to Mar- 
shall, and in satisfaction of their mortgage, made the agree- 
ment of sale upon which the County Court based the above 
order. The deed was made in compliance with the order, 
the property delivered to Marshall, and the notes of Saun- 
ders and Mather, amounting to about $50,000, délivered up 
to them. Marshall, since that time, has died, and appellee 
Howard has been appointed his administrator. The land 
Was inventoried as property of the estate of Marshall, and 
two hundred and five and one-half acres of the same has 
since. been sold. At the same term at which the order for 
title to Marshall was made, the court granted to Mrs. Saun- 
ders, for herself and minor children, the sum of $2,400, in 


lieu of a homestead and other exempt property. The present 


proceeding was instituted in March, 1873, by Mrs. Saunders, 
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for herself and as the next friend of her minor children, to 
vacate and set aside the order to make title and virtually to 
vancel the deed, and to give them two hundred acres of the 
land asa homestead. From the judgment of the court re- 
fusing her application she prosecutes this appeal. 

We are met on the threshold of the case with a question 
the determination of which, in the view we take of it, makes 
it improper that we give further consideration to the impor- 
tant points which otherwise would arise in the record. The 
proceeding is by motion simply, made on the probate side of 
the District Court as then constituted, to vacate a previous 
order of the County Court in the proper exercise of such ju- 
risdiction, before the same was transferred from the County 
to the District Court. In its legal effect, it is an application 
to a court of limited jurisdiction to vacate its own order, 
made years before within its appropriate jurisdiction. Nei- 
ther Mather nor the party to whom the remainder of the 


land had been sold—the interest of both of whom miglit be 
seriously atiected by the proceedings—were made puarties; 


nor did the District Court, as a court of probate, have author- 
ity to make them parties, or to exercise the jurisdiction to 
grant the relief sought. This could be done only by proceed- 
ing, in the nature of a bill in equity in the District Court, in 
the exercise of its general jurisdiction. Even had the suit 
been properly brought, the plaintiffs were not entitled to judg- 
ment until all necessary parties had been made, so that their 
respective equities could have been considered and adjudged, 
if indeed their situations had not so materially changed as 
to preclude an equitable adjustment. No account or tender 
of repayment of the money received in lieu of a homestead 
is made, and no offer on the part of plaintitis to do that 
equity which they themselves invoke. We are not advised 
by the record upon what ground the court overruled the mo- 
tion; but whatever may have been the reason, the plaintiffs, 
under the case as made, were not entitled to the relief prayed 
for, and the judgment below is affirmed. 


AFFIRMED. 
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SINGLETON CAMPBELL, ADM’R, V. J. H. SHorweit, Exxcu- 
ToR, X&c. 


1. LIMITATION—CLAIMS AGAINST AN ESTATE.—The mere fact that a 
claim against an estate was barred by limitation when it was allowed 
by the administrator and approved by the court. is not sufficient, of 
itself, to warrant the court, in a proceeding for that purpose, to set 
aside and annul such approval. 

2. SAME—WILL.—A clause in a will directing the executor appointed 
by it ** to disregard the statute of limitations as to the principal, but 
not as to the interest upon indebtedness *’ of the estate, authorizes 
the principal of just debts authenticated as required by the will to 
be allowed and paid by the executor, although barred by limitation. 

3. SAME.—T'o authorize the annulling of an approval of a claim under 
the discretion vested by such will, would require a clear and pal- 
pable violation of such discretion on the part of the executor in 
allowing a debt under the will. 


APPEAL from Polk. Tried below before the Hon. Henry 
C. Pedigo. 


The opinion sets out the facts. 


James E. Hill, for appellant.— An administrator or an 
executor cannot charge the estate he represents by acknowl- 
edging a claim barred by the statute of limitations. ( Moore 
v. Hardison, 10 Tex., 467; Moore v. Hillebrant, 14 Tex., 31 


»). 
Ang. on Lim., 6th ed., pp. 294-296, and authorities cited.) 


And to set aside the quasi-judgment of a Probate Court 
approving such allowance, proceedings for that purpose must 
be instituted in the District Court; and if commenced in a 
reasonable time, and it appears (1) that the claim was barred 
by limitation when allowed and approved, or (2) that the 
claim was allowed and approved through fraud or mistake, 
there can be no question about setting aside the allowance 
and annulling the decree. (Moore +. Ilillebrant, 14 Tex., 
315; Moore v. Hardison, 10 Tex., 473; Henderson v. Ayres, 
3 Tex., 100, 101; Jones v. Underwood, 11 Tex., 116; Pitner 
t. Flanagan, 17 Tex., 7.) 


») 
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“Tf a debt or claim is barred by statute, it is no longer a 


debt of the estate or claim against it; and to permit the rep- 


resentative to admit its validity on presentation, would be to 
allow him to create a debt against the decedent.” (Moore v. 
Hardison, 10 Tex., 473.) 

Moore v. Hardison and Moore v. Hillebrant, supra, are de- 
cisive of this case. No subsequent decisions have shaken the 
rule therein laid down in the slightest degree. In Henderson 
v. Ayres, supra, the rule was acknowledged, and an allowed 
and approved claim stricken from the liabilities of an estate 
because the proof showed that the claim was barred by lim- 
itation when allowed and approved. Appellee relies on Ee- 
eles v. Daniels, 16 Tex., 136; Mosely v. Gray, 23 Tex., 496; 
Brown v. Franklin, 44 Tex., 564. 

In Mosely v. Gray nothing but the note was in evidence; 
no evidence was adduced, or attempted to be produced, show- 
ing upon what facts the administrator and the court based 
their action, which may have been fortitied by a written 
acknowledgment, as provided by statute. (Paschal’s Dig., 
art. 46174.) In Eccles v. Daniels the court held that the claim 
involved was not barred as a matter of fact. 

Brown v. Franklin is not in point. The opinion is mis- 
leading in adopting the reporter’s head-note in Murphey v. 
Menard, 11 Tex., 673, which the opinion of the case does not 
warrant. (14 Tex., 67; Johnson v. Morris, 45 Tex., 465.) 
From the above authorities, it is well settled that an executor 
or administrator cannot, by allowing a barred claim, create 
a valid demand against the estate he represents. By no 
known law or rule of construction can the clause in N. Bailey’s 
will, wherein he directs his executors “To pay off and dis- 
charge all my lawful and just debts, * * * directing my said 
executors to require all claims against my estate to be supported 
by affidavit, and to disregard the statute of limitations as to 
the principal, but not as to the interest upon such indebted- 
ness,” be held to comply with Paschal’s Digest, art. 4617a. 


« Such indebtedness” refers to “lawful and just”; it cannot be 
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warped to refer to “all claims.” A “lawful” debt is one that 
cannot be defeated by any statute or rule of law. A claim is 
not “just” when by the very acts of the claimant he admit- 
ted its payment, (1) until barred by limitations; (2) until the 
miker thereof died; (3) until he, (the claimant,) by virtue of 
his fiduciary character, became possessed of decedent’s papers 
and evidence of liquidated claims. A claim barred by the 
statute of limitations, sought, in ignorance of the statute, to 
be revived by an indorsement of payment ($22.57) made ten 
days subsequent to testator’s death and two months prior to 
the time his executor qualified, indorsed by the dual executor 
and claimant, is not “just.” (Ang. on Lim., 6th ed., sees. 
11, 171, and authorities cited.) 

The statute of limitations is a statute of repose—a wise and 
beneficial law ; not designed merely to raise a presumption of 
payment of a just debt from lapse of time, but to afford secur- 
ity against stale demands after the true state of the transac- 
tion may have been forgotten, or be incapable of explanation 
by reason of the death or removal of witnesses. (Ang. on 
Lim., 225.) 

Article 4617a of Paschal’s Digest cannot be explained 
away. (Ang. on Lim., sec. 212, and note 3.) The acknowl- 
edgment must be unqualified. (Ang. on Lim., pp. 225, 226, 
230, 241, 247.) It should appear in all cases that the promise 
relates to the identical debt, and must specify the particular 
debt. (Ang. on Lim., sees. 239, 238, and note 4.) 

The acknowledgment of the debt must be plain, unam- 
biguous, express, and so distinct and palpable in its extent as 
to preclude hesitation. (Ang. on Lim., 6th ed., p. 229.) A 
new promise must be of the specific debt, or must distinctly 
include it; for if wholly general and undefined it is not 
enough. A testator who provides for the payment of his 


debts generally, does not thereby make a new promise as to 


any one of them. (Pars. on Law of Bus., 265; Smith v. Fly, 
24 Tex., 353; Leigh v. Linthecum, 30 Tex., 100; Aldrete v. 
Demitt’s Heirs, 32 Tex., 576; Coles v. Kelsey, 2 Tex., 555; 
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Webber v. Cochrane, 4 Tex., 36; Bell v. Morrison, 1 Peters, 
351.) “Our statute (4617, supra) was designed to put an 
end to the almost infinite variety of decisions as to what 
amounted to a subsequent promise.” (Coles v. Kelsey, 2 
Tex., 556.) “Not by changing the rules of construction, but 
merely to require a different mode of proof, substituting the 
certain evidence of a writing signed by the party chargeable, 
instead of the insecure and precarious testimony of witnesses.” 
“There must be no strained constructive acknowledgments, 
or nice refinements of interpretation designed to evade the 
provisions of the statute.” 
authorities cited.) 

The intention of the testator must control, so far as it can 
be gathered from the will itself and is not inconsistent with 
the rules of law. (1 Red. Law of Wills, 4th ed., sees. 24, 30c.) 
If the directions in the will are so vague as not to enable the 
judicial expositor to ascertain with legal certainty what thing 
was intended, the will, pro tanto, is void for uncertainty. (Red. 
Lead. Cas. on Wills, 574.) 

The acts of W. I. Shotwell, as executor of N. Bailey, de- 
ceased, and all orders and proceedings of the Probate Court 
concerning said estate, made in said executor’s lifetime, are 
void. 

Ist. The directions in N. Bailey’s will as to the special 
powers of his executor were not approved by the court. 
(Laws 12th Leg., 1st Sess., sees. 155-160, p. 163.) 

2d. The executor, W. H. Shotwell, having failed to accept 
the trust as provided by statute, it was then at an end, and 
an administrator with the will annexed should have been 
appointed by the court. (Langley v. Harris, 23 Tex., 564.) 

An executor derives his authority from the will; an ad- 
ministrator, from the court. (Toller on Executors, sec. 3, p. 
95.) An executor cannot elect from whom his authority 
shall be derived. He cannot, by renouncing the special pow- 
ers delegated to him by the will, resort to the court as his 
authority when it suits his convenience to create a quasi-judg- 


(Webber v. Cochrane, supra, and 
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ment, and thus, as administrator, accomplish what he could 
not as an executor. He cannot accept the portion of will in 
his favor and renounce that which is against him; he is held 
to a strict execution of the powers delegated by the terms of 
the will. “They are incapable of admitting any equivalent 
or substitution; for the person who creates the power has the 
undoubted right to create what checks he pleases to impose 
to guard against a tendency to abuse. The courts have been 
uniformly and severely exact on this point.” (4 Kent’s 
Comm., 12th ed., pp. 330, 343, 344, and note c, 346.) 
Appellee’s counsel construes the clause quoted from N. 
Bailey’s will into “a devise to classes.” He cites 1 Maddox’s 
Chancery, p. 556, to show that a testator in making his will 
isa law.-unto himself. To avoid Paschal’s Digest, art. 4617«, 
“construction” is invoked, and the testator’s direction as to 
the payment of his debts is transformed into a gift of real 


estate. Webber vr. Cochrane, supra, disposes of this idea of 
avoiding the statute. As to the authority cited by appellee, 
it is against him. ‘Courts are bound to carry the will into 


effect, provided it is consistent with the rules of law; for 
men’s deeds and wills by which they settle their estates are 
the laws that private men are allowed to make, and they 
are not to be altered even by the king in his courts of law 
and conscience.” (Mad. Ch., supra.) Yet this honorable 
court is asked to “alter” N. Bailey’s will and create for the 
deceased, by construction, “a devise to classes.” 

When a suit may be maintained in the personal right of a 
party, the addition of administrator, guardian, &c., is merely 
descriptio persone. (Hopkins v. Upshur, 20 Tex., 89; Hall v. 
Pearman, 20 Tex.,170; Rider v. Duval, 28 Tex., 624.) “As 
administrator” may be rejected as surplusage, since in what- 
ever character he recovers judgment, the legal title is in him, 
and he has the right to sue in his own name. (Nelson r. 
Bagby, 25 Tex. Supp., 307; Gayle v. Ennis, 1 Tex., 184; 
Butler v. Robertson, 11 Tex., 142.) An issue cannot be 
raised on such personal deseription, (Claiborne vr. Yoeman, 
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15 Tex., 45,) and need not be noticed in pleading. (MeKin- 
ney v. Peters, Dallam, 545.) A debt due to one in a fiduciary 
character is in fact due to him in his own right. (Freem. on 
Judg., 2d ed., see. 217, p. 227.) In actions against a personal 
representative on his own contracts and engagements, though 
made for the benefit of the estate, the judgment is de bonis 
propriis, and he is, by every principle of legal analogy, to 
answer it with his person and property. (Ang. on Lim., 6th 
ed., p. 294.) 

The exhibit of W. H. Shotwell, guardian of Frank Harrell, 
filed February 28, 1870, shows the whole of said minor’s 
estate to be in money; said guardian makes the same show- 
ing in August, 1873, and January, 1877, by exhibits, the 
latter reciting: “There is yet some uncollected interest due 
said ward.” I respectfully submit that by the law and the 
facts the judgment of the District Court should be reversed, 
and this honorable court is asked to render a judgment in 
favor of appellant in accordance with his prayer. 


J. M. Crasson, for appellee.—It is not essential to a will 
that it adopt any precise form of words. Language showing 
intention is sufficient. (1 Red. Law of Wills, sees. 11, 12, 
13; 1 Mad. Ch., p. 554; Busby v. Lynn, 37 Tex., 150, 151; 
Ferguson v. Ferguson, 27 Tex., 342.) 

The intention of the testator, if not inconsistent with the 
law, shall prevail. (Philleo vr. Holliday, 24 Tex., 41; Bell 
County v. Alexander, 22 Tex., 357; Red. Cas. on Wills, 540, 
545.) 

Shotwell was a legatee of the testator to the amount of his 
debt at the time of the probate of the will, save the interest 
thereon. (Bullard v. Thompson, 35 Tex., 316.) 

And the will took the debt out of the statute of limitations. 
(Bullard v. Thompson, supra, 520.) 

It is not indispensable that the persons should be described 
by their names. (2 Story’s Eq., sec. 1071; Paul v. Ball, 31 
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Tex., 20; Dial v. Dial, 21 Tex., 534; Campbell v. Rawdon, 
18 N. Y., 412; Downing v. Marshall, 23 N. Y., 366.) 

A devise to counties, not naming them, held good. (Bell 
County v. Alexander, 22 Tex., 350; Goodinge v. Goodinge, 1 
Ves., 231; 1 Red. on Wills, sees. 12, 19, note 23, pp. 488, 
386.) 

The right to describe a legatee by class, instead of naming 
him, was never questioned. The persons may be ascertained 
by resort to extraneous evidence. (1 Red. on Wills, sec. 4, 
p. 274.) 

It is competent to treat language descriptive of classes 
as descriptive of the individuals constituting the class. (1 
Red. on Wills, see. 25, p. 437.) 

A court ean know the class, but individual designation is 
left to the trustee. (Red. Cas. on Wills, 582.) 

Parol evidence may be received to identify the person or 
thing. (Red. Cas. on Wills, 540, 544.) 

The testator will provide the method, viz.: “ By affidavit 
to the claim.” (Trustees v. Peaslee, 15 N. H.,317; Red. Cas 
on Wills, 546, 547.) 

The will took the debt out of the statute. Whatever 
defense the executor can set up at the suit of any other leg- 
atee, can be set up in this case, and no other. (Bullard v. 
Thompson, supra.) 

In Moore v. Hardison, 10 Tex., 473, (the strongest case for 
appellant.) there was no such clause in the will as in this case ; 
therefore the ruling of the court in that case was correct. 

In this case the executor’s powers were conferred by the: 
Laws of the 12th Legislature, sees. 158-160, p. 163, and are 
in nowise controlled by sees. 155-157. 


Moores, Curer Justice.— This suit was instituted April 9, 
1877, in the District Court of Polk county, by Singleton Camp- 


bell, administrator de bonis non of Nathaniel Bailey, deceased, 

against J. H. Shotwell, executor of W. H. Shotwell, deceased, 

to cancel, annul, and set aside the approval by said court as 
3 





CAMPBELL rv. SHOTWELL. [Galveston Term, 


Opinion of the court. 

a valid claim against the estate of said Bailey of a note pur- 
porting to have been given by said Bailey on the Ist of 
January, 1870, for the sum of $439.35, payable one day after 
date to W. II. Shotwell or bearer, guardian of Frank Har- 
rell, minor heir of F. M. and 8. D. Harrell, deceased, upon 
which a credit of $22.57 was indorsed previous to its presen- 
tation to said court. 

It is alleged by appellant m his petition, and shown by 
the evidence, that Bailey died in the year 1874, leaving a last 
will, in which appellee’s testator, W. H. Shotwell, and A. T. 
Watts were named as his executors ; that said will was admit- 
ted to probate by the District Court of Polk county at its 
October Term, 1874; and therenpon, said Watts having re- 
nounced said trust, said W. IT. Shotwell, on giving bond and 
taking the oath required by law, received letters testament- 
ary, in pursuance of the provisions of said will. 

On the 10th of May, 1875, the executor ( W. H. Shotwell) 
made affidavit before the clerk of the District Court of Polk 
county, to the effect that said note--the same deseribed in 
appellant’s petition —was just; that nothing had been paid 
towards the satisfaction thereof except the sum of $22.35 
entered as a credit thereon; that there were no counter- 
claims known to affiant, and that the amount claimed was 
justly due the affiant, as guardian of Frank Harrell. — It 
further appears that, on the 19th of June, 1875, said note and 
affidavit were presented to the District Court for its approval 
as a valid claim against the estate of Bailey, and that said 
note was thereupon approved by the court, and ordered to 
be paid in due course of administration as a claim of the 
sixth class. 

It is apparent from the above statement that the note had 
been due more than four years prior to Bailey’s death; and 


this seems to be the sole ground of objection now urged 


against its validity by appellant as a claim against said estate, 
and the ground upon which he seeks to have its allowance 
and approval set aside and annulled. But the mere fact that 
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aclaim against an estate appears on its face to have been 
barred by limitation when it was allowed by the administrator 
and approved by the court, has more than once been held 
not, of itself, sufficient to warrant the court in cancelling and 
annulling its approval. (Mosely v. Gray, 23 Tex., 496; Til- 
lebrant v. Burton, 17 Tex., 138; Eccles v. Daniels, 10 Tex., 
136.) 

But even if it was admitted that the doctrine asserted by 

appellant is, as a general rule, correct, the facts in this case 
would beyond doubt require that it should be held to be an 
exception to the rule, or to show that this rule invoked by 
appellant has no application to the case. That this is so, we 
think, is a necessary deduction from Builey’s will, which we 
here quote : 
“T direct my executors, hereinafter named, to pay off and 
discharge all my lawful and just debts as soon after my death 
as practicable; directing mysaid executors to require all claims 
against my estate to be supported by affidavit, and to disre- 
gard the statute of limitations as to the principal, but not as 
to the interest upon such indebtedness,”’ 

Now, it may be admitted to be true that this language is 
not equivalent to that required in the statute to take a debt, 
upon which an action is brought, out of the bar of the statute ; 
but that is not the question before us. We are not called 
upon to decide whether such a declaration as this can be 
regarded as a new promise which will take a cause out of the 
bar of the statute, or would support an action if suit had been 
brought against Bailey in his lifetime on the note here in 
question. Admit that it would not ; still the question recurs, 


Was it not admissible for the testator to empower his execu- 


tors to pay debts against him although barred, without taking 
them out of the bar by a new promise within the terms of the 
statute? There can, we think, be no question but that it is. 
A debtor may avail himself of the statute of limitations or 
not, as his sense of right dictates; and certainly he may, if he 
sees proper, direct his executor, to whose discretion he has— 
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as here —intrusted the settlement of his estate, to do the 
same. 

The cardinal principle in the construction of wills, beyond 
question, is to ascertain the intention of the testator, and give 
to them such construction, if it may be done, as will effect- 
uate this intention. The intention here is obvious. It was 
clearly the wish of the testator that his executors should re- 
quire that the verity and justness of all claims against his 
estate should be established by the affidavit of the claimant, 
or other competent party, before their allowance. When 
thus established, if the executor had no sufficient reason to 
doubt the genuineness of a claim or to suppose that it had 
been discharged, he should, although it was barred by lim- 
itations, pay the principal of the debt, but not the interest. 
Certainly it would be necessary to show that there had been 
a clear and palpable abuse of the discretion intrusted to the 
executor, and an improper approval of the claim by the court, 
to call for the interference of the court or warrant its can- 
eelling such allowance and approval,—if, indeed, the court 


had authority to approve or disapprove the recognition and 


allowance of a claim by an executor authorized to settle an 
estate without the supervision and control of the court, as 
was the fact in regard to this estate. But as no question of 
this sort has been raised or suggested by the parties, we are 
not called upon to consider it. Ifthe court had no jurisdic- 
tion or control over the estate while in the hands of the execu- 
tor under the will, and the approval of the claim sought to 
be set aside by appellant should be held to be of no force or 
effect, no injury has resulted to the estate from the judgment 
appealed from. On the other hand, if the action of the court 
approving the claim entitles it to be ranked as a valid claim 
against the estate, appellant has failed to show that the court 
erred in refusing to cancel and annul its approval. 

There is, therefore, no error in the judgment of which 
appellant can complain, and it must be affirmed. 


AFFIRMED. 
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SrncLeTon CampBety, Apm’R, v. 8S. B. TACKABERRY. 


1. NO APPEAL FROM ACTION OF PROBATE COURT DISALLOWING 
CLAIM.—No appeal to the District Court lies from an order of the 
Probate Court rejecting a claim against an estate. The remedy is 
by suit to establish the claim in a court having jurisdiction. 

2. NO APPEAL FROM IMMATERIAL ACTION OF DisTRICcT COURT.—An 
administrator sought action by the Probate Court that it disapprove 
an account allowed by a former administrator. The Probate Court 
on such application made an order disapproving the account. From 
this order the holder of the claim appealed to the District Court. 
The District Court dismissed the appeal, at the cost of the adminis- 
trator, for want of jurisdiction in the Probate Court: Held, That 
from such judgment no appeal lies to the Supreme Court. 

3. QUERE.—Whether an approval by the Probate Court has any effect, 
or is necessary to give validity to claims allowed by an executor au- 
thorized by will to administer without control by courts of probate? 


Apprat from Polk. ‘Tried below before the Hon. Henry 
C. Pedigo. 


The opinion contains the facts. 


James E, Hill, for appellant. 

I. The District Court erred in not dismissing the appeal 
upon the ground that no appeal lies from the County Court 
to the District Court, upon the disapproval by the county 
judge of a claim allowed by an executor or administrator. 
(Probate Law of 1876, secs. 63, 71; Heffner v. Brander, 23 
Tex., 631.) 

Il. When an issue is raised in the County Court between 
an administrator de bonis non and the holder of a claim against 


the estate he represents, allowed by the executor but not ap- 


proved by the court, as to the powers of the executor by virtue 
of the will under which he acted to incumber the estate with 
a claim independent of any action of the county judge, the 
court has the power to construe the will and determine the 
issue presented. (Const., art. 5, sec. 16; Acts 15th Leg., sec. 
3, p. 172; see. 1, p. 17.) 

If. A claim against a deceased person’s estate is nota 
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quasi-jadgment until both allowed and approved, unless it be 
established by suit; and until ripened into such judgment 
the administrator can invoke the County Court, or judge 
thereof, to disapprove the allowance of such claim for any 
ground which existed at the time the same was allowed. 
(Moore v. Hillebrant, 14 Tex., 315.) 

IV. On motion made in the District Court to dismiss an 
appeal brought from the County Court in matters of probate, 
the District Court cannot, in trying the motion, determine the 
question of jurisdiction and power of the County Court to try 
the case, when that question is not raised in the motion. 

The County Court of Polk county, September, 1877, in the 
succession of Samuel Bailey, deceased, made an order that 
the acceptance of appellee’s claim against said estate, made 
by the executor, for $500, not before acted upon by the court. 
be disapproved; the claim was so indorsed by the county 
judge, and the administrator de bonis non ordered not to pay 
the same until established by suit. Claimant appealed to the 
District Court, where the administrator moved the court to 
dismiss the appeal, because (1) no appeal lies from the 
County Court to the District Court in matters of this kind; 
(2) want of appellate jurisdiction in the District Court to 
determine such appeal; (3) if the District Court has juris- 
diction of the case, it is original; (4) if claimant has any 
right of action, it is by original suit in the County Court to 
establish his claim; (5) same as fourth ground. The Dis- 
trict Court sustained the motion and dismissed the appeal, at 
cost of administrator, “ because the District Court has no 
jurisdiction to try the same, it being an appeal from a judg- 
ment of the County Court, void for want of jurisdiction in 
that court.” (Moore v. Hardison, 10 Tex., 474; Newson v. 
Chrisman, 9 Tex., 118; Menard v. Sydnor, 29 Tex., 257; 
Chapman v. Sneed, 17 Tex., 431; Pinchain vy. Collard, 13 
Tex., 335; Freem. on Judg., sec. 9.) 


No briefs for appellee reached the reporters. 
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Moorn, Cuter Justice.—The appellant, Singleton Camp- 
bell, administrator de bonis non of the estate of Samuel Bailey, 
deceased, on the 29th of March, 1877, filed an application in 
the County Court of Polk county, where the estate of Bailey 
was being administered, to have said court disapprove the 
allowance of a claim of appellee for $500 against said estate, 
which had been, on the 24th of March, 1875, allowed by W. 
II. Shotwell, since deceased, then the executor of said estate, 
but not acted upon by the court; and if said claim was, in 
fact, an approved claim against said estate, it was alleged 
that it had been wrongfully and improperly approved, and it 
was in that event asked that said approval be sct aside by the 
court. 

The grounds of objection presented in the original and 
amended application to the claim are, in effect, first, that the 
claim in question when allowed was a stale demand, and 
barred. by the statute of limitations, being more than thirty 
years past due when allowed; second, that it had been paid; 
third, that it was allowed through mistake; fourth, that it 
was fraudulently allowed; fifth, that Bailey’s exeentor had 
no authority to allow it; sixth, that by the terms of Bailey’s 
will all claims had to be allowed by his executor and approv- 
ed by the Probate Court or judge thereof; and, seventh, that 
sail estate had in fact been administered in the Probate 
Court, which had acted upon all claims against it as in ordi- 
ary administrations, except that of appellee, and it, though 
filed in said court, had not been acted upon. 

Appellee answered, first, by plea in abatement for want of 
capacity in appellant to sue; second, to the jurisdiction of 
the court as to the subject-matter of the suit; third, general 
demurrer; fourth, general denial; fifth, that under the will 
of Bailey the executor having accepted the claim, which was 
sworn to, no approval by any court was necessary; sixth, 
that by the terms of Bailey’s will the executor was author- 


ized to pay all just and lawful claims against his estate, dis- 


regarding the statute of limitations as to the principal, but 
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not as to the interest of such indebtedness; seventh, that 
appellee’s claim is just, &c.; and eighth, that said Bailey 
makes in his will a special devise, and creates therein a trust 
upon his property to pay his just and lawful debts, such as 
that of appellee. 

The case coming on to be heard, the court sustained excep- 
tions by appellant’s and appellee’s plea in abatement and to 
the jurisdiction; overruled his demurrer to appellant’s appli- 
cation; overruled the plea of defendant to the jurisdiction, 
and his general and special demurrers; and, on the evidence 
adduced by the parties, disapproved the allowance of appel- 
lee’s claim by the executor, and ordered that appellant should 
not pay it until established by suit. 

From this judgment appellee appealed to the District 
Court, when appellant moved to dismiss the appeal on the 
following grounds, to wit: 1. No appeal lies from the County 
Court to the District Court in such matters. 2. The District 
Court has no appellate jurisdiction in the case. 3. If the 
District Court has jurisdiction of the question involved, it is 
original and not appellate jurisdiction. 4. Claimant’s rem- 
edy, if any he has, is by an original suit in the County Court 
to establish his claim. Whereupon the court sustained the 
motion and dismissed the appeal, at the cost of appellant in 
this court, “ because the [ District ] Court has no jurisdiction 
to try the same, it being an appeal from a judgment of the 
County Court, void for want of jurisdiction in that court.” 
From this judgment the administrator prosecutes this appeal. 

The facts upon which the case was decided in the County 
Court have not been brought to this court. We can, there- 
fore, know no more of the case than can be learned from the 
pleadings, aud hence the only question for our determination 
is, Does the record show that the court erred in dismissing 
the appeal, or will any injustice to appellant result there- 
from? For if not, though there may have been error in the 
ruling of the court, appellant has no cause for complaint. 

Certainly, if appellee’s claim, after being allowed by the 


o 
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executor of Bailey, deceased, did not require the approval of 
the court, its validity could not be impeached by the County 
Court. In such case it could only be attacked by a direct 
action in the District Court. (Heffner v. Brander, 23 Tex., 
631; Eccles ¢. Daniels, 16 Tex., 136; Jones v. Underwood, 
11 Tex., 116.) 

If, on the other hand, its approval by the court was neces- 
sary to its validity, notwithstanding its allowance by the ex- 
ecutoe, the District Court erred in the opinion that the County 
Court had no jurisdiction. But then it did not err in its 
judgment dismissing appellee’s appeal, for in that event the 
claimant should have brought an original action in the Dis- 
trict Court to establish his claim. If we give effect to the 
reason given by the District Court for its judgment, instead 
of giving effect to the judgment, and hold that the judgment 
of the County Court is thereby set aside, it merely leaves the 
parties where they were before appellant filed his application 
to disallow appellee’s claim. This could certainly work no 
great injury to him, as it was a work of supererogation on 
his part to become the actor in the matter if appellee’s claim 
required the approval of the judge of the County Court be- 
fore it could be paid by the administrator. 

It may be inferred from the pleading —and as is shown in 
the case of Campbell, administrator de bonis non of Nathaniel 
Bailey, rv. Shotwell, executor, which has been just decided by 


this court—that the real question upon which the merits of 


this controversy must ultimately turn is, Whether, when an 
estate is being settled under a will which directs that no action 
be had by the court in the administration of the testator’s 
estate beyond proof and record of the will, return of an in- 
ventory, appraisement of the property, and giving a bond, the 
allowance of a claim by the executor, when he has habitually 
asked the approval of the court on other claims against the 
estate, can be regarded as conclusively establishing a claim 
not thus approved, and bind the administrator de bonis non 
to pay it? This question, however, is, in our judgment, much 
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too important for us to undertake its decision, unless it was 
clearly and distinetly presented in the record, and when, too, 
it has not been argued by counsel. Our declining to do so 
van affect neither party to the controversy beyond the cost in 
the case in which it is thus imperfectly and unsatisfactorily 
suggested by the record. 

There is no error in the judgment of which appellee can 
complain, and it is therefore affirmed. 


AFFIRMED. 





Cave Jounson v. GeorGe T. GRANGER AND WIPE. 


. STATUTE OF FRAUDS—MEMORANDUM.—Under the statute of frauds, 
the memorandum of the sale of lands should be so reasonably def- 
inite and certain within itself, or by other writing referred to, that 
the contract can be made out as to parties, consideration, and sub- 
ject-matter without resort to parol evidence. 

2. SAME.— A memorandum as follows is insufficient: ** Beaumont, De- 
cember 22, 1860. Reeecived of Cave Johnson three hundred dollars 
on town lot. Signed, JOSEPH P. PULSIFER.”’ 

3. RESCISSION.—See facts held insufficient to authorize a rescission of a 
contract for the sale of lands and to recover moneys paid thereon. 

. CHARGE TO JURY.—Failure to instruct the jury upon issues made by 
the pleadings and evidence is technical error, but it will not require 
reversal unless the party complaining asked proper instructions at 


1s 


the time to supply such deficiency. 


AppgeaL from Jetterson. Tried below before the Hon. 
William Chambers. 
The facts are given in the opinion. 


R. H. Leonard, for appellant. 
I. The charge of the court is erroneous. (Booth v. Cotton, 
13 Tex., 362; Cooper v. Francis, 37 Tex., 445.) 


II. The defendants having put it out of their power to make 
title to the lots, the plaintiff was entitled to have his money 
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refunded. (21 Tex., 250; 13 Tex., 484, 552; 19 Tex., 194; 
202.) 

III. The suit was properly brought against Lucy E. Granger 
and her husband, she being the heir of Joseph P. Pulsifer 
and having received the whole of his estate, valued at $5,000. 
(See statement of facts, final exhibit, and receipt of L. E. 
Granger to administrator; Paschal’s Dig., art. 1349; Mont- 
gomery v. Culton, 18 Tex., 736; Montgomery v. Nash, 23 
Tex., 157.) 


Tom J. Russell, for defendant, cited Roddy v. Kingsbury, 
5 Tex., 151; Lea v. Hernandez, 10 Tex., 137; Paschal’s Dig., 
1313, 3875; Wain v. Warlters, 2 Smith’s Lead. Cas., 241; 
Barickman v. Kuykendall, 6 Blackf., 21; Peters v. Phillips, 
19 Tex., 74; 2 Kent, 39; 2 Blackst. Comm., 442; Garner v. 
Stubbletield, 5 Tex., 552; Story’s Eq. Jur., sees. 757, 758, 


760, 767. 


Bonner, Assocrate Justice.—Cave Johnson, plaintiff, insti- 
tuted this suit against George T. and Lucy E. Granger, detend- 
ants, on October 4, 1872, and alleged, substantially, that on 
December 23. 1860, he purchased of Joseph P. Pulsifer lots 
4 and 5 in block 8 in the town of Beaumont for $500, of 
Which $300 was paid down, and that a deed was to be made 
on payment of remainder, at some subsequent time not speci- 
fied; that Pulsifer executed to him the following receipt: 
“ Beaumont, December 22, 1860. Received of Cave Johnson 
three hundred dollars on town lot. Signed, Josern P. Punst- 
FER”; that on July 17, 1861, Pulsifer died without having 
made a deed; that in 1861 letters of administration were 
taken out on his estate by defendant George T. Granger, and 
the administration finally closed on March 28, 1870; that pro- 


ceeds of the estate were paid over to the defendant Lucy E. 


Granger, as the sole heir, and that plaintiff was put in posses- 
sion of the lots, and continued in possession by his tenant, 
until the house was torn down during the war. 
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The material points in the testimony show that the receipt 
was duly proven up as a claim against the estate on June 25, 
1860, but was never presented, although both the plaintiff 
and his attorney, who had it for collection, knew of the pend- 
ing administration; that some time after July 29, 1867, (date 
not shown,) the lots were sold by the administrator, and one 
purchased by the attorney of the plaintiff, in payment of fees 
due for services rendered in the administration of the estate, 
and that the lots were subsequently improved by another 
purchaser. It is not alleged or shown that the plaintiff took 
any steps to perfect his title. THe prays for specific perform- 
ance, although the subsequent purchasers are not made par- 
ties, or, in the alternative, for a moneyed judgment against 
the defendants. They pleaded general -denial, and special 
plea setting up that the sale was not evidenced in writing, as 
required by the statute of frauds; also the statute of limita- 
tions. 

On the trial, the court, in effect, charged the jury that the 
receipt from Pulsifer to Johnson was not a sufficient memo- 
randum of a sale of land under the statute of frauds. No 
charge was given or asked on the other issue. 

From the judgment on a verdict in favor of defendants, 
this writ of error is prosecuted. 

The assignment of errors brings into review the charge of 
the court, and relates— 

1. To the legal construction of the receipt given by Pulsi- 
fer to Johnson as a sufficient memorandum in writing under 
the statute of frauds. (Paschal’s Dig., art. 3875.) 

2. To the failure of the court to charge the jury upon that 
issue under which plaintiff seeks a moneyed judgment. 

First. The object of the statute requiring the sale of lands 
to be evidenced by an agreement or some memorandum 
thereof in writing being (as the name of that of 29 Car., 11, 
from which ours is partly taken, denotes ) “ for the prevention 
of frauds and perjuries,” this memorandum should be so 
reasonably definite and certain within itself, or by other 
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writing referred to, that the contract can be made out, as to 
parties, consideration, and subject-matter, without a resort to 
parol evidence. It should be so certain that a specific per- 
formance of it can be enforced. (Peters v. Phillips, 19 Tex., 
74; Barickman v. Kuykendall, 6 Blackf., 21; Ellis v. Dead- 
man’s Heirs, 4 Bibb, 467; Kay v. Curd, 6 B. Monr., 100.) 

Tested by this rule, the receipt was not a sufficient memo- 
randum under the statute, and as it was the duty of the court 
to construe its legal effect, there was no error in the charge to 
thus hold. 

Second. We are of opinion that the allegations of plain- 
tiff were not sufficient to have entitled him to a judgment 
for the $300 paid by him to Joseph P. Pulsifer. He did not 
show that within a reasonable time, or at any time, he had 
placed him or his administrator, or the defendant Lucy E. 
Granger, in default, by having made a tender of the remain- 
ing $200, which was a condition precedent to the right to 
demand title; or that within a reasonable time within which 
he had the right to make this tender, Pulsifer or his adminis- 
trator had improperly placed themselves in a situation so 
that title could not have been made; nor is any reason shown 
why the claim, although proven up, was never presented to 
the administrator. 

There was no demurrer interposed by the defendant. In 
such case the proper practice, and the one most consistent 
with fairness to the other party, is to raise the question of the 
legal sufficieney of the pleadings by demurrer. (Williams ¢. 
Bailes, 9 Tex., 61; Borden v. Houston, 2 Tex., (14.) 

Although there was abstract error in the action of the court 
in the failure to charge the jury upon the issue by which the 
plaintiff sought a judgment for money, yet the plaintiff did 
not call the attention of the court to it by asking a special 
charge. 

It has been frequently held by this court, in civil cases, that 


it will not reverse the judgment because the instructions to 


the jury were not sufiiciently comprehensive. In such cases 
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it is the duty of the party who is dissatisfied with the charge to 
ask further instructions to supply the deficiency. (Fowler +. 
Waller, 25 Tex., 701; Armstrong v. Toler, 11 Wheat., 276.) 

We do not think, under the circumstances as presented by 


the record, that there was such error as would demand the 
reversal of the judgment below, and the same is accordingly 
atlirmed., 

AFFIRMED. 





W. Arnotp & Co. v. D. C. Hockney & Bro. 


1. CONTINUANCE— MATERIAL TESTIMONY.—See application for con- 
tinuance held insufficient as a second application, the testimony 
sought not being material. 

2. CONTINUANCE—PRACTICE.—A bill of exceptions to the overruling 
of an application should show whether it was a first or second appli- 
cation. 


APPEAL from Freestone. Tried below before the Hon. D. 
M. Prendergast. 

June 24, 1875, D. C. Hockney & Brother brought suit on 
three promissory notes against William Arnold & Co. in the 
District Court of Freestone county. An attachment was 
obtained, and was levied on a large amount of property of 
the defendants. 

The defendants pleaded general demurrer and general 
denial, and, in reconvention, that the attachment was wrong- 
fully and maliciously sued out, and for damages. 

The case was continued, (at whose instance it does not ap- 
pear,) until April 5, 1878, when an application for continuance 
was made, supported by the affidavit of the attorney for de- 
fendants. The affidavit, in form, was as for a second contin- 
nance, 

The defendants expected to prove by the absent witnesses 
that they (defendants ) were not about to transfer their prop- 
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erty for the purpose of defrauding their creditors, as aileged 
in the affidavit for attachment by one of the plaintiffs; that 
plaintiffs had no grounds for attaching the property of defend- 
ants, but the attachment was sued out and caused to be levied 
through malice and for the purpose of injuring defendants’ 
property, and vexing and harassing them without any prob- 
able cause; and, further, that the property levied on was worth 
$17,000 at the date of levy; (the debt was about $1,700; ) 
* * * “that they have never tried to avoid paying 
their just debts, but have always been willing and prompt.” 
One of the defendants was also absent, from an accidental 
injury, rendering his attendance impossible, by whom (the 
application stated) it was expected to prove, in addition, 
“that he had proposed to one of the plaintitts, at or about 
the filing of the suit, before the attachment was levied, that 
he might take any of his (defendants’) property at a reduced 
price in satisfaction of said claim, or that if they ( plaintiffs ) 
or either of them would assist him in selling, or could find 
a purchaser for any of his property, that he would sell, and 
they should have the proceeds of such sale.” 

The application was overruled. The bill of exceptions does 
not show whether it was a first or second application for con- 
tinuance. 

On the refusal of the motion for continuance, the defend- 
ants withdrew their plea in reconvention. The court tried 
the case without a jury, and rendered judgment for plaintifts 
for the amount claimed, and a sale of the property attached 
was ordered. The defendants appealed. 


Seely & Gullette, for appellants. 
L. D. Bradley and W. C. McLemore, for appellees. 
Moore, Cuter Justice.—If the court below erred in any of 


its rulings in this case, it is not shown by the record before 
us. The only objection to the judgment suggested in appel- 
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lants’ brief which seems to us worthy of notice, is the refusal 
of the court to continue the case on affidavit filed by appel- 
lants’ attorney. 

If the application was for a first continuance, the affidavit 
was sufficient and the continuance should have been allowed, 
but the affidavit was clearly insufficient to warrant a second 
continuance. The affidavit does not state the facts expected 
to be proved by the absent defendant or his witnesses, but, in- 
stead thereof, merely states inferences and conclusions which, 
it is asserted, could be established if said parties were present, 
so far, at least, as the desired testimony is in any way appli- 
cable to the case, or would be admissible. The record shows 
that the case had been pending in court some two or three 
years when the application was made, but whether it had 
been previously continued by appellants is not shown; but if 
it had not been, it was their duty to have shown it in their 
bill of exceptions to the refusal of their application; for, as 


has often been said, it is for the party alleging error to lay 
his finger upon it, or this court must otherwise presume the 
judgment of the court below to be correct. 

The judgment is affirmed. 


AFFIRMED, 





F. M. RunnELs Et AL. V. J. C. Betpen, Executor. 


1. CONSTRUCTION OF STATUTES.—It is a fundamental canon of con- 
struction, that such interpretation shall be given to acts of the Legis- 
lature as will effectuate the intent and purpose of the law-makers in 
their enactment, when the intent of the law is plain. 

2. SAME—STATUTE CONSTRUED—EVIDENCE OF PARTIES.—Whicre the 
plaintiff's depositions had been taken. and he died, the suit being 
prosecuted to trial by the exeentor, it was error to exclude the testi- 
mony of a defendant on the trial touching the acts and declarations 
of the testator, about which plaintiff had testified in his lifetime by 
depositions read in evidence. 
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AppgaL from Tyler. Tried below before the Hon. H. C. 
Pedigo. 

November, 1877, Angus McLeod brought suit in the Dis- 
trict Court of Tyler county for $3,150 alleged to have been 
deposited by him with F. M. Runnels and wife, and not 
returned, ‘ 

Defendants demurred, pleaded general denial, claimed the 


amount received was less than alleged; that it was a gift by 
plaintiff to the wife of Runnels, who was daughter of plaintiff. 

Pending the suit the depositions of the plaintiff were taken, 
he being aged and infirm, testifying that he had deposited 
the money as alleged with the defendants at their request for 
safe-keeping, to be returned to plaintiff at his residence on 
demand, and that he has made the demand, &e. MeLeod 
died, and his executor, J. C. Belden, became plaintiff. 

On the trial, the defendant Runnels testified that he had 
not received the money or any part thereof as a deposit, and 
offered to prove in behalf of the defense that the money had 
been given voluntarily by McLeod to his daughter, Mrs, 
Elizabeth Runnels, and was by her accepted as such as an 
advancement, and was not to be returned; to which testimony 
objection was made and sustained. 

Judgment was rendered for the plaintiff for amount sued 
for. Defendants appealed. 


Willie & Cleaveland, for appellants, cited Paschal’s Dig., 
arts. 6826, 6827; Mumm v. Owens, 2 Dill., (U. 8. Cir. Ct.,) 
475; Munroe v. Napier, 51 Ga., 385; Alexander v. Lewis, 
47 Tex., 491; Donley v. Bush, 44 Tex., 1; Merrill v. Atkin, 
59 Til., 20; Roberts v. Yarboro, 41 Tex., 449. 


Stephen P. West, for appellee, cited Paschal’s Dig., arts. 
6826, 6827; Markham v. Carothers, 47 Tex., 25; Roberts v. 
Yarboro, 41 Tex., 449; Greenl. Ev., 418; Ables v. Miller, 
12 Tex., 109; Burleson v. Burleson, 28 Tex., 410; Lobdell v. 
Fowler, 33 'Tex., 346; Sears v. Dillingham, 12 Mass., 358. 
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Moore, Cuter Justice.—The exception which the second 
section of the act of May 19, 1871, entitled “An act further 
regulating proceedings in the several courts of the State of 
Texas,” makes to the general rule, that no person should be 
excluded from testifying in civil actions in the courts of this 
State on account of color, nor because he is a party to the 
cause, or interested in the issue to be tried therein, clearly 
shows that it was the intent and purpose of the Legislature 
to place the parties on terms of equality in presenting to the 
jury their respective versions of the transactions between 
them, and not merely the ex-parte testimony of the survivor 
respecting them, which, but for this exception, would be ad- 
missible under the first section of the act. 

But to hold, as the court did in this case, when an action 
is being prosecuted by the executor of the original plaintiff, 
that the defendant may not testify regarding a transaction 
with, or statement by the original plaintiff, though the exe- 
eutor has put in evidence the deposition of his testator, giv- 
ing his version of such transaction or statement,—that the 
defendant is restrained by the second section of the act from 


testifying in regard to the same matter, is to violate the spirit, 


intent, and reason of the act in an endeavor to observe its 
mere letter. It is unquestionably a fundamental canon of 
construction, that such interpretation shall be given to acts 
of the Legislature as will effectuate the intent and purpose 
of the law-makers in their enactments, when the intent of 
the law is plain and obvious, rather than to follow its literal 
import or mere grammatical construction. 

Evidently, the cases within the legislative mind, when en- 
acting the second section of the act here in question, were suits 
brought by or against executors, administrators, or guardians, 
and not actions revived by or against them, and when, as 
here, the deposition of the party by whom the action was 
brought had been taken in his own behalf and introduced in 
evidence by his representative. In such case, if the executor 
insists on putting the deposition of his testator in evidence, it 
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does not violate, but accords with, the reason and spirit of the 
law, and its proper construction, to permit the other party to 
the suit to also give his version of the matters between him- 


self and the deceased referred to in such deposition; and 
this seems to be the interpretation given elsewhere to similar 
statutes. (Mumm v. Owens, 2 Dill., (U. 8. Cir. Ct.,) 475; 
Munroe v. Napier, 52 Ga., 385.) 

The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. 


Tue Texas Lanp Co. v. FLetcHer WILLIAMS. 


. AUTHENTICATION OF DEED FOR RECORD.—A deed purporting to 
have been proved for record September 15, 1845, before Samuel 
Nelson, one of the judges of the Supreme Court of the United 
States, the certificate not being under the seal of the court of which 
he was a justiee, and his official character not being certified to by 
the President, and recorded May, 1846, was not duly recorded under 
the registration laws then in force or under the act of May 12, 1846. 

2, ABSENCE OF OFFICIAL SEAL.—The absence of a seal to the officer’s 
certificate of proof of a deed for record, rendered the certificate in- 
valid. 

3. SUBSEQUENT LEGISLATION ON DEFECTIVE CERTIFICATE.—A}i au- 
thentication of a deed defective at the time of its record, is not cured 
by subsequent legislation adopting the form used. 

. EVIDENCE—GRANTEE MAY PROVE HIS DEED.—The grantee in a 
deed may be called to prove an examined copy of a deed made to 
him, the original being lost and the subscribing witnesses being 
dead or out of the State. 

5. PRACTICE—IMMATERIAL ERRORS.—The Supreme Court will not 
revise the action of the District Court, in giving or refusing instruc- 
tions, unless, when applied to the facts, there is manifest injury to 
the rights of the party complaining. 

. LIMITATION OF TEN YEARS.—See facts where it was held that the 
court improperly charged, that if defendant had ten years’ actual ad- 
verse possession of the land on which he resided before the bringing 
of the suit, the jury should find that he was entitled to six hundred 
and forty acres out of the tract sued for. 
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7. ENTRY UNDER COLOR OF TITLE— CONSTRUCTIVE POSSESSION.— 
Where entry is made upon land under color of title, whether by the 
owner in person or by a tenant, the party entering acquires con- 
structive possession, if there is no conflicting possession, to the 
extent of the boundaries in the title under which he enters. ; 

8. CONSTRUCTIVE POSSESSION.— The extension of this constructive 
possession to such limits only, depends on the question whether it is 
bona fide and under such a color of right, so that other parties can 
ascertain its character and extent. 

9. CONSTRUCTION OF LEASE.—A writ of possession fora tract of eleven 
leagues of Jand was executed against numerous defendants holding 
small locations or settlements on the grant. On the execution of 
the writ, each defendant took a lease for ‘tthe premises”? covenant- 
ing to keep the improvements up and against waste: Held, That 
such leases, and the possession held by the tenants under them, did 
not necessarily extend to the limits of the grant for which the writ 
was issued; and that such leases would naturally include the prem- 
ises occupied by each, and as to which the writ was enforced. 

10. WRIT OF POSSESSION AFFECTS PARTIES AND PRIVIES.—The ex- 
ecution of a writ of possession against parties bound by the judg- 
ment under which it issued, in no way affeets the right of a party 
in possession of another part of the grant sued for, and not bound 
by the judgmenr, when such party had title to his land by limita- 
tion. 

11. POSSESSION WAS TAKEN AND HELD under a location of a certificate 
for six hundred and forty acres; after a possession of more than ten 
years, the certificate was lifted; part of the land covered by the 
location was without the boundaries of the tract sued for: Held, 
Error in a verdict for six hundred and forty acres out of the land 
sued for. The title by limitation included the lands actually oceu- 
pied by the first entry. 


AppraAL from Leon. Tried below before the Hon. John 
B. Rector. 

The Texas Land Company, an incorporated company under 
the laws of Texas, with power to buy, hold, and sell lands, 
brought this suit October 6, 1874, in the District Court of 
Leon county, against Fletcher Williams, to recover posses- 
sion of the Grande eleven leagues of land situated in Robert- 
son and Leon counties, setting out the boundaries of the 
eleven leagues and claiming title to and possession of the 
same. It is alleged that on February 27, 1872, defendant 
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entered and dispossessed plaintiff. The petition is in the 
usual form or trespass to try title. 

Williams pleaded not guilty and the statute of limitation 
of ten years, in which he claimed six hundred and forty acres 
of the land sued for, to include his improvements, by right 
of his ten years’ adverse possession. 

The defendant also prayed for decree quieting his title to 
the same, describing in his answer the six hundred and forty 
acres claimed by him by metes and bounds. 

The verdict was rendered for defendant, and that he was 
entitled to the six hundred and forty acres of land, including 
his improvements. 

The judyment was rendered according to the finding of 
the jury, and the county surveyor and two oiher persons 
were appointed by the court to set apart to the defendant 
“the said six hundred and forty acres of land aforesaid.” 

The plaintiff’s motion for new trial being overruled, he 
appealed. 

Plaintiff below offered in evidence and read to the jury, 
over objections of defendant, as shown by bills of exception, 
a complete chain of title from the States of Coahuila and 
Texas down to plaintiff, excepting a deed from James For- 
tune to Ashbel Smith, which should constitute a link in said 
chain of title. 

Plaintiff offered explanatory evidence in connection with 
said muniments of title. 

The copy of this deed was ruled out as not properly au- 
thenticated for record. This deed from Fortune to Smith 
was witnessed by Jesse F. Randall, B. F. Archer, Benjamin 
D. Silliman, and authenticated for record in due form on the 
15th of September, 1845, by the oath of B. D. Silliman, in 
the State, city, and county of New York, before Samuel 
Nelson, one of the justices of the Supreme Court of the 
United States, and certified to by said justice signing his 
name (Samuel Nelson) thereto, without a seal thereto or in 
connection therewith. 


Texas Lanp Co. v. WitutaMs. [Galveston Term, 








Statement of the case. 





Ashbel Smith testified that he had this deed recorded in 
old Franklin, the county-seat of Robertson county, in May, 
1846, and said, “I at the time collated the deed with the 
record. The copy which is now shown me, I believe to be 
accurately a copy of the Fortune deed to me.” 

Said copy, being a copy from the records of Robertson 
county, was offered as a recorded instrument under the testi- 
mony of Ashbel Smith, which was excluded from the jury 
on the exception of the defendant that it was not properly 
authenticated for record; to which ruling plaintiff excepted. 

The copy was then offered as an examined copy of the 
original in connection with the testimony of the witness 
Ashbel Smith. It was shown that two of the witnesses to 
the deed were dead, and that the other resided without the 
State. Witness Smith testified, in addition to that already 
given, that he saw Fortune sign and execute the deed, and 
that he saw the witnesses sign at request of Fortune; “that 
the copy now shown me, I believe, is accurately a copy of 
the Fortune deed to me. That deed is the same as the copy 
now shown me. The record of the deed in Robertson county 
I know. The copy now in court I know is a copy of the 
original.” 

The copy was excluded; to which plaintiff excepted. 

Under the allegation of possession of said land sued for, 
plaintiff insisted that the possession of Edward McMillan, 
John P. Powell, Hui Lochamy, and others holding under 
leases and occupying as tenants of H. G. Smith the Grande 
eleven-league tract from 1850, and the record of a deed for 
the grant from Ashbel Smith to H. G. Smith on June 18, 
1852, coupled with payment of taxes, constituted a valid title 
in H. G. Smith in 1857 to the entire Grande tract not iv 
actual possession by parties holding adversely. 

The testimony was, substantially, that said leases were all 
dated in August, 1850, and the several tenants agreed to hold 
at the pleasure of Henry G. Smith,and each lease was for the 
premises described in a writ of possession then in the hands 
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of David Ayres, deputy United States marshal. The tenants 
paid no rent, but agreed to preserve the premises from waste 
and to hold at the pleasure of Henry G. Smith. 

G. IL. Love, for plaintiff, testified, by deposition, that in 
1850 he acted as attorney in fact and agent for IL. G. Smith, 
and took the leases of MeMillan and the other tenants on 
the Grande eleven leagues, to hold during the pleasure of 
Henry G. Smith, and did not remember the amount of land 
leased to each tenant. Love says: “TI recognize the leases 
shown me as being those executed by Lochamy, MeMillan, 
and others for their leases on the Grande eleven leagues.” 

David Ayres, for plaintiff, testified, by deposition, that he, 
as deputy United States marshal, went on the Grande eleven 
leagues with a writ of possession issued from the United 
States District Court at Galveston in favor of Henry G. 
Smith. “The writ authorized me to put H. G. Smith in 
possession of the entire Grande eleven leagues. G. II. Love 
accompanied me as attorney in fact for H. G. Smith, and 
rented to MeMillan the piece or tract of land he had im- 
proved,” 

There were various persons occupying small tracts on the 
Grande eleven leagues, and Smith’s attorney leased to them 
their residences and improvements in the same manner as he 
did to MeMillan. The writ of possession was returned to the 
court, and was destroyed by fire at Houston during the war, 

The leases were all recorded in Robertson county in 1852, 

In 1850, Henry G. Smith was claiming the legal title to 
the Grande eleven leagues under a deed from Ashbel Smith 
dated April 23, 1849, which deed was recorded in Robertson 
county June 18, 1852. 

In 1871, I. G. Smith reconveyed to Ashbel Smith. 

Ashbel Smith, for plaintiff, testified that he paid all taxes 
due on the land from 1845 to 1871, when he sold to Spofiord. 


Ile says that from 1846 to 1871 some one was holding posses- 
sion continuously, for him or for H. G. Smith, of the Grande 


cleven leagues. 
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October 21, 1850, H. G. Smith executed to Ashbel Smith 
a power of attorney to control and manage and sell the 
Grande eleven leagues. 

Defendant proved that the place now occupied by defend- 
ant Fletcher Williams was settled by T. Moore in 1844 or 
1846; that he (Moore) located his headright certificate for 
six hundred and forty acres on it, about four hundred acres 
of which was on the Grande and the balance on the Viesea 
grant. The dwelling-house and the farm first put in, were 
on the Grande. Moore died in 1848; Williams married his 
widow in 1850, and has lived on the place ever sinee, and 
has always to the present time rendered the six hundred and 
forty acres as the T. Moore survey, for taxes. Williams has 
never held as tenant under any one, but has always claimed 
in his own right from the time of his marriage, in 1850. The 
Moore certificate was floated by the heirs of Moore before 
the war. 

Fletcher Williams, the defendant, testified that the place 
he now lives on was settled by T. Moore in 1844. “ Moore 
located his headright certificate for six hundred and forty 
acres, partly on the Grande and partly on the Viesea grant. 
After my marriage with Moore’s widow, in 1850, I have con- 
tinuously resided on the land and claimed it as my own. 
Moore’s heirs lifted the certificate before the war. About 
fifteen acres of my farm are off the Grande and on the Viesea 
eleven leagues. The land he ( Williams) claims is on the 
Grande. Williams has paid taxes on the land every year 
since he occupied it.” 

It was admitted that Williams had rendered it for taxes as 
the T. Moore survey down to the present time. Williams said 
he had, from 1850, claimed in his own right by possession. 

On cross-examination witness said: “When I listed the 
land for taxes in 1850 and 1855, I intended to list the land 
covered by the 'T. Moore field-notes; do not know whether 
I intended to list the same in 1870 or not; the bigger por- 
tion of the Moore survey is on the Grande eleven leagues.” 
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Fletcher Williams also testified, that about 1850 Ashbel 
Smith was at his ( Williams’) house, and offered to com- 
promise with him for $40. 

The writ of possession executed by Ayres, United States 
deputy marshal, did not affect the possession of defendant or 
of those under whom he claimed. 


mre 


he opinion shows sufficiently the other facts. 


IT. D. Pr ndergast, W. E. Collard, and W. A. Johnson, for 
appellant. 

[. The court erred in excluding from the jury the deed 
from Fortune to Ashbel Smith as an instrument not properly 
recorded and as an examined copy. (LHlariley’s Dig., art. 
2794; Butler v. Dunagan, 19 Tex., 565; Rule 30, Sup. Ct.) 

II. As to possession, the court erred in its charge. The 


jury were charged that “one who makes entry on land by a 


tenant only acquires possession of the land to the extent and 
boundaries of the land cleared,” and that “the written leases 
executed by MeMillan and others to IT. G. Smith, in 1850, 
are not conclusive as to the amount of land leased by said 
tenants.” (Ledyard v. Brown, 27 Tex., 405; Sutton v. Car- 
rabajal, 26 Tex., 500; 1 Wash., pp. 47, 48; Ang. on Lim., 
secs, 395-400, 410; Tyler on Eject., 117.) 


W. D. Wood and A. Hf. Weir, for appellee, cited and discussed 
1 Green|. Ev., sees. 141-144, 514, 558; Stroud v. Springfield, 
28 Tex., 649; Roe v. Neale, Dudley, (Ga.,) 168; Green v. 
Chelsea, 24 Pick., wai Word v. McKinney, 25 Tex., 208 ; 
Paschal v. Perez, 7 Tex., 362; Hill v. MeDermott, Dallam, 
419; Andrews v. Hoxie, 5 Tex., 183; Story’s Const. Law, 
secs, 586, 634, 641; Leland v. Wilson, 34 Tex., 91; Jackson 
v. Roberts, 11 Wend., 425; Allen v. Smith, 1 Leigh, 231; 
Williams v. Peyton, 4 Wheaton, 77; Jackson v. Pratt, 10 
Johus., 381; Stinnett v. Rice, 36 Tex., 106; Reagan v. Hol- 
liman, 34 Tex., 403; Bateman v. Bateman, 16 Tex., 544; 
Dunn v. Choate, 4 Tex., 18; Nixon v. Armstrong, 38 Tex., 
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301; Robertson v. Teal, 9 Tex., 348; Charle v. Saffold, 13 
Tex., 94; Whitehead v. Foley, 28 Tex., 268.) 


Moors, Cuter Justice.—The first ground for which it is 
insisted this judgment should be reversed, is alleged error of 
the court “in excluding from the jury the deed from James 
Fortune to Ashbel Smith as an instrument not properly au- 
thenticated for record.” It would be inferred from this 
assignment that appellant offered in evidence a deed such as 
he describes; but, in point of fact, there was no such deed 
offered in evidence or excluded by the court. The instru- 
ment excluded, and to which this assignment refers, was, if 
the transcript is correct, an uncertified copy of an instrument 
purporting to be a deed from Fortune to Smith, claimed by 
appellant to be duly recorded in the office of the clerk of the 
County Court of Robertson county, where the land, or a por- 
tion of it, was situated at the date of its record. The omis- 
sion of the clerk’s certificate from the transcript would fully 
justify us in not considering the question presented by this 
assignment. But as it may be inferred from the record that 
its absence is owing to an oversight in the preparation of 
the transcript, and as it may tend to a settlement of this liti- 
gation, or its determination upon its real merits, we deem it 
admissible to consider and determine the objection made to 


the copy of the deed in the court below, and upon which it 


seems to have been excluded from the jury, viz.: That the 
deed, as it appeared from the copy, had not been properly 
authenticated for record, and hence the copy is of no valid- 
ity. (Paschal’s Dig., art. 3716.) 

The execution of the deed purports to have been acknowl- 
edged by the grantor on the 15th day of September, 1845, 
before Samuel Nelson, one of the justices of the Supreme 
Court of the United States; but the certificate of this fact 
made and attached to the deed by Nelson was not authenti- 
eated by the seal of the court of which he purports to be a 
member; nor was his official character certified to by the 





President of the United States, as required by the law in 
force when the execution of this deed was acknowledged. 
(Hart. Dig., art. 2777.) The deed, though acknowledged 
September 15, 1845, was not recorded until some time in 
May, 1846; and it is therefore urged that it must be regard- 
ed as properly recorded, because the certificate, though pre- 
viously made, it is said, conforms to the requirements of the 
act of May 12, 1846, “to provide for the registry of deeds 
and other instruments of writing.” (Butler v. Dunagan, 19 
Tex., 565.) But if the certificate upon which the deed was 
recorded was in strict conformity with this law, as the act did 
not go into effect until the second Monday in July, 1846, 
more than a month after the deed was recorded, it would in 
no way help appellant’s case. Nor would appellant be in 
any better condition if his record had to be tested by the act 
of May 12, 1846. The eleventh section of this act, after 
enumerating the different officers by whom deeds may be 
authenticated,—tirst, in the State; second, without the State 
and within the United States and their Territories; third, 
without the United States, — reads: “ And in all cases the 
certiticate of such acknowledgment or proof shall be attested 
under the official seal of the officer taking the same.” (Hart. 
Dig., art. 2794.) 

2. The copy of the deed from Fortune to Smith, in con- 
nection with Smith’s testimony, was, we think, admissible in 
evidence as an examined copy of the original deed. 

In the case of Wiggins v. Fleishel, 50 Tex., 57, we held 
that the grantee in a deed could not be called to prove its 
execution without accounting for the absence of the subscrib- 
ing witnesses, or otherwise laying the foundation for the in- 
troduction of secondary evidence. In this case, the deed of 
which a copy is sought to be given in evidence, is shown to 
be lost. Secondary evidence of its execution and contents 
was therefore admissible. As there are no degrees in sec- 
ondary evidence, we can perceive no reason why the grantee 


is not as competent a witness to testify in regard to it as any 
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one else. If an objection can be urged against his evidence, 


it must be as to its credibility, and not to its admissibility. 

The existence and execution of the deed was shown, when 
executed, to have passed directly from the grantor to Smith, 
the grantee, and seems to have been in his possession and 
eontrol from that date, which was more than thirty years 
before the trial of this case, until he placed it in the hands of 
Allen and Hale, his attorneys, who brought suit upon it and 
the other papers constituting the then claimant’s (Heury G, 
Smith’s) chain of title some twenty-five years before the trial 
of this case, since which time many persons have held con- 
tinuous and uninterrupted possession of the land under the 
title of which this deed forms a link. Though not legally 
authenticated for record, the grantee had, in fact, caused it 
to be recorded, in less than a year from its date, in the county 
in which the land was then situated. The only one ef the 
subscribing witnesses living at the trial of the case was prov- 
ed to be a non-resident of the State. This, of itself, would 
have warranted a resort to secondary evidence, if the deed 
had been before the court and it had been essential to estab- 
lish its execution by direct testimony. (1 Greenleaf on Evi- 
dence.) The witness Smith testifies that he had the deed re- 
corded in Robertson county in 1846, and at the time “collated 
the deed with the record.” He also says: “The copy which 
is now shown to me,I believe is accurately a copy of the 
Fortune deed to me. That deed is the same as the copy now 
shown to me. The record of the deed in Robertson county 
I know. The copy now in court I know is a copy of the 
original,” 

3. The third assignment of error is, that the court erred in 
giving to the jury the first, third, and fourth charges asked 
by the defendant. The proposition urged by appellant for 
the reversal of the judgment, under this assignment of error, 
is to the effect that the possession of the land by Henry G. 
Smith, through tenants, for five years from the 18th of June, 
1852, the date at which Smith was placed in possession by 
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the marshal, coupled with the payment of taxes, constitute a 
perfect title in said Smith at the end of five years from said 
date. The charges assigned as error evidently do not nega- 
tive this proposition. As to this assignment of error, the 
proposition presents merely an abstract question for our 
consideration, which we are not called upon to decide. Nor 
are we, strictly speaking, called upon to consider whether the 
charges assigned as error are correct, as we are not asked by 
appellant in his brief to reverse the judgment on account of 
the instructions therein given to the jury by the court, but on 
an assumption of a state of facts which, in our opinion, is not 
borne out by the record. Nevertheless, as there is error in 
one of the charges complained of, we deem it appropriate, to 
a proper determination of the case, to make some comment 
upon them. 

In the first of these charges the jury are instructed: “If 
plaintiff only had possession by tenants, and each of said 
tenants had possession of a separate and distinet portion of 
the eleven-league grant sued for by plaintiff, such partial 
possession does not constitute actual possession of the whole 
grant, but is confined to the portion of the land leased or 
occupied. And if defendant had ten years’ actual adverse 
possession of the land on which he resided, before the bring- 
ing of the suit, the jury should find that he is entitled to 
six hundred and forty acres of said eleven leagues.” Now, 
the first part of this charge is undoubtedly correct. The 
latter portion, however, is objectionable on account of its 
vagueness, if for no other reason. But if we are to under- 
stand it as holding that defendant is shown to have held 
actual and exclusive adverse possession of six hundred and 
forty acres of the land for ten years, and that the leases un- 
der which the tenants of plaintiff held do not extend to or 
embrace any part of the six hundred and forty acres thus 
adversely held by the defendant, the charge is unobjection- 
able; otherwise, it is not. 

In the third of these charges, given at the request of de- 
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fendant, the jury are told that a party “who makes entry on 
land by a tenant only acquires possession to the extent and 
boundaries of the land cleared.” This instruction is palpably 
erroneous. Without undertaking to say that there are no 
limitations or exceptions to it, it is unquestionably a well- 
established general rule, that where entry is made upon land 
under color of title, whether by the owner in person or by a 


tenant, the party entering acquires constructive possession, 
if there is no conflicting possession, to the extent of the 
boundaries in the title under which he enters. The extent 
of possession acquired by entry does not depend upon the 
character of title, whether it is in fee or for a term of years, 
or whether it is absolute or in trust for some one else, but 
Whether it is bona fide and under such color of right as that 
other parties can ascertain its character and extent. The 
charge here in question seems to have been inadvertently 
given by the court, as it is in conflict with instructions which 
had been previously given at the request of appellant. 

The fourth charge complained of by appellant, is to the 
effect that the leases to the several parties holding under his 
title were not conclusive as to the amount of land included in 
them, or intended to be thereby leased. There is nothing, 
we think, in this charge of which appellant can complain. 
The leases do not indicate in direct and positive terms the 
quantity of land leased. Appellant insists that the quantity 
of land leased is shown by the writ of possession, under 
which the possession of the land had just been surrendered 
by the tenants to the lessor, Smith. But we do not think, 
although Smith had recovered judgment for the entire eleven 
leagues of land, that the leases given by him to parties against 
whom he had recovered, who accepted leases from and sub- 
sequently held under him, were for the entire grant. The 
terms of the leases do not require such conclusion, Though 
the writ of possession entitles Smith to possession, as against 
the defendants in the action, of all the land described in the 
writ, evidently all that each defendant could surrender or be 
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dispossessed of under the writ was only such part of the tract 
as he was then occupying and holding. Appellant’s testi- 
mony shows that the parties to whom leases were given by 
Smith were mere squatters on the land, occupying small im- 
provements, or holding small portions of the tract by the 
location of their headright or other certificates. There was 
no doubt that it was the “premises” thus surrendered and 
yielded possession of, in obedience to the writ of possession, 
which was leased to them. And so the witness Ashbel 
Smith, (himself the real, though not nominal plaintiff in the 
judgment,) as well as Ayres, who executed the writ of posses- 
sion, state. It would be unreasonable to give these leases 
any other construction. Each tenant, in consideration of the 
lease to him, bound himself to preserve the premises leased 
him from waste and injury. Certainly it cannot be supposed 
that each of these intended to become surety for all the 
others, or to covenant against waste to the extent of the 
entire eleven leagues of land. 

4. By its fourth charge, the court instructed the jury that a 
lease by plaintiff’s vendor (Smith) to a tenant of a part of the 
eleven leagues claimed by plaintiff, would not stop the run- 
ning of the statute of limitations in favor of the defendant. 
The correctness or incorrectness of a charge depends upon the 
facts to which it is to be applied. Supposing the part of the 
land leased by Smith did not conflict with that claimed or held 
by defendant, the charge is no doubt correct; and from what 
has been said in respect to the leases given by Smith, it can- 
not be inferred that they in fact conflicted with that claimed 
or occupied by the defendant. Defendant was not a party to 
the suit brought by Smith in the United States court. The 
writ of possession did not authorize the marshal to dispossess 
defendant of the land held by him. The parties against 


Whom the writ issued were not in possession of that part of 


the land, and they certainly could not yield possession of it 
In obedience to the writ; and, therefore, even on appellant's 
construction, it was not included in the lease. The evidence 
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clearly shows, and it is not attempted to be controverted, 
that the defendant and those in right of whom he entered 
upon the land had been in exclusive, uninterrupted posses- 
sion, holding under a valid headright certiticate, for more 
than twice the length of time necessary to complete the bar 
of limitation against Smith at the date of his judgment in the 
United States court, in 1852. If it is admitted that Smith, 
by the entry of his tenant, acquired constructive possession, 
still, as the title under which defendant was then holding 
was the better title to the land included in the Moore survey, 
the constructive possession of it must be held to have been in 
defendant. 

5. The defendant got possession of the land surveyed for 
Moore, and to which he had a valid title by limitation before 
his death. By his marriage with Moore’s widow, he must 
be regarded as holding it in her right, and that of the heirs 
of Moore, at least until the certificate was floated. Prior 
to that time, there can be no pretense that he held or claimed 
any other land than that included in this survey; and if it 
was admitted that subsequently to the lifting of this certificate 
defendant claimed six hundred and forty acres of land on 
the Grande eleven leagues, and could have made good his 
claim to that quantity of land under the seventeenth section 
of the statute of limitations, the evidence does not show that 
he had possession of it for a sufficient length of time to com- 
plete the bar of the statute. In fact, his own testimony is 
to the contrary. The verdict of the jury giving him six 
hundred and forty acres, though only about four hundred 
acres of the Moore survey was on the Grande eleven leagues, 
was unsupported by evidence, and should have been set aside. 
Defendant’s answer put in issue plaintiff’s title to the entire 
grant. A verdict should have been rendered against him for 
all that part of the grant not included in the Moore survey. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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JOHNSON AND WARREN, Executors, v. W. H. Brown et AL. 


1. IMMATERIAL TESTIMONY.—The rejection of testimony not shown 
by the reeord to have been material, is no ground for reversal on 
appeal. 

. CHARGE OF COURT—EVIDENCE.—It is not error to refuse instruc- 
tions which are deductions of fact, or ordinary rales of reason 
proper to be considered by the jury, and which are legitimate in 
argument. Only rules of law to be obeyed should be given. 

. CREDIBILITY OF WITNESSES-—IMPEACHING WITNESS,—It was not 
error to refuse to charge the jury that the character of a witness for 
truth and veracity, put iu question by an attempt to impeach him, 
is referable to the time of the act, and not to the time when the 
testimony was given, 

4, IMPEACHING A WITNESS—PRACTICE.—That a witness does not re- 
member having made statements out of court contradictory to his 
testimony, will not prevent the admission of his contradictory state- 
ments. 

5. SAME.—The fact of the witness making contradictory statements, 
and not his recollection of them, is the basis of their introduction. 
The preliminary examination is to give opportunity of explanation. 

. IMPEACHING WITNESS.—An attempt was made to impeach a witness 
by proving his contradictory statements. Tis testimony was sup- 
ported by testimony to his general good character : JZeld, Rebutting 
evidenee to the bad character of the witness was properly admitted, 

. SAME—BAD REPUTATION.—It is error to allow evidence of bad rep- 
utation of a witness, based upon the matter under investigation 
before the court. It was error to allow a subseribing witness to a 
will contested on the ground of alleged forgery, to be impeached by 
the opinion of the community arising from that transaction. 

8. IMPEACHING A WITNESS—PRACTICE.—Sueggested, that the proper 
practice in impeaching a witness by proving his bad reputation 
should be, that after the impeaching witness has prima-facie quali- 
fied himself to speak of the general reputation of the other witness, 
(to be decided by the eourt,) then, before he answers as to that repu- 
tution, the opposite party should have the right to cross-examine as 
to his means of knowledge. 

9. DiscusseD.—Boon v. Weathered, 23 Tex., 686, discussed. 

10. EvipENCE—CONTEST AS TO WILL.—Discussed and held that it is 
admissible to prove, in a contest as to the genuineness of a will 
offered for probate, that the testator, before and after the date of 
the alleged will, expressed unfriendly feelings towards the princi- 
pal legatees under the will, as evidence of a distinet, independent 
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collateral fact. which would, in some degree, tend to prove the issue 
before the court. 

11. SAME.—Held, in such contest, that it was error to admit evidence 
of an attempt by the alleged testator to make a will subsequent to 
the date of the alleged will. 


ArreaL from Leon. Tried below before the Hon. John 
B. Rector. 

John W. Warren died about the last of September, 1874. 
He was a bachelor, over sixty-one years old. For nearly 
twenty vears he had lived with a kinsman, D. O. Warren, 
and in his family. No witness had ever heard him speak of 
his father, mother, sisters, or brothers. In the summer of 
1874 he moved to his own farm and lived with Mrs. Martha 
Samuels. She “fixed his clothes for him when in health,” 
nursed him when sick, and “ cried when he died.” In his 
last illness he had no other help, except from his physicians 
and some negro men. After he moved to his own place he 
still cultivated land at the D. O. Warren place, and was “at 
home” there and kept a trunk in the garret. On the day of 
his burial there was taken from this trunk, brought from the 
garret, a paper purporting to be his will, of date September 
7, 1874. The attempted probate of this paper is the contest 
in this suit. 

October 3, 1874, D. O. Warren and W. M. Johnson filed 
in the District Court of Leon county an application for the 
probate of the will of John W. Warren. 

October 17, 1874, W. HT. Brown, “husband of one of said 
decedent’s deceased sister’s children,” protested against the 
probate of “the pretended will,” charging that it was « fraud- 
ulent and fabricated.” 

December 14, 1874, Brown and his wife Cornelia J., “in 
behalf also of the mother of said deceased, Mrs. Nancy War- 
ren; Mary L. Keys, his niece, and her husband; his niece 
Ida P. McDaniel, his nephew Elijah McDaniel, and his grand- 
nephew Dick McDaniel, further protested, alleging that the 
pretended will was a forgery.” 
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The proposed will was witnessed by D. E. Shumate and 
Noah Hallowell, and gave to Mrs. Samuels the farm on which 
deceased resided ; also ten head of stock cattle, a sorrel mare, 
and a mule for her son; the residue to be divided between 
Henry M. Warren and David O. Warren. 

A jury was impaneled and the subscribing witnesses proved 
the will, testifying to the statutory requisites. Witness [al- 
lowell testified that he wrote the will, the deceased reading 
from a form in The Clerk’s Assistant, &c., on September 7, 
1874, at an office in D. O. Warren’s yard. 

A great deal of testimony was given for defendants, many 
denying the genuineness of the signature. It was also proved 
that the witness Hallowell, the day of Warren’s death, in 
conversation with several persons, stated that Warren had 
not made a will. 

In rebuttal, it was proven by many witnesses that Tallo- 
well bore a good character for truth and veracity. The 
defendants then, over objection, introduced several witnesses 
who testified that, since the contest about the will had arisen, 
Shumate bore a bad reputation, and that he would not now 
be believed, the opinion principally growing out of his con- 
nection with the will. The bills of exceptions show— 

On the trial, and over objections, the defendants introduced 
B. F. Burroughs and others to testify in reference to declara- 
tions of the deceased, John W. Warren, showing feelings of 
hostility towards David O. Warren and Henry Warren, the 
legatees; also to declarations that they should never have 
any of his property; that subsequent to the date of the will 
deceased had stated that “David and Henry Warren and W. 
A. Taylor had colluded together to rob him of what he had, 
* * * but he would fix his property so that they could 
get nothing he had”; and that deceased had several times 
expressed feelings of great hostility to David and Henry 
Warren. 

Defendants introduced, over objections, C. M. Thomason 
and A. D. Burroughs to coutradict the witness Shumate, by 
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proving that Thomason, at a time and place named, did ask 
Shumate “If Johu W. Warren had made a will ?”—to which 
Shumate replied, “He had not.” The witness Shumate was 
asked touching the conversation and did not deny it, but 
stated that “he might have made the statement.” 

The plaintiffs offered David O. Warren, one of the lega- 
tees and executor of the will, to prove at what time he had 
arrived at Centreville on September 7, 1874, (the day the 
will bore date.) and the hour he left the D. O. Warren place 
on said day,and that witness.and Shumate had gone together 
on that day to Centreville. This was objected to and ex- 
eluded, the objections being to its relevancy, and because the 
witness was a legatee under the proposed will. 

After defendants had closed their testimony and plaintiffs 
had closed in rebuttal, the court permitted, over objection, 
defendants to introduce W. A. Patrick and others, who tes- 
tified that the witness Shumate was of bad character for truth 
and veracity, &c.; the objections urged being (1) that defend- 
ants, in their opening, had offered the testimony of Thomason 
and others for the purpose of impeaching said witness, by 
proving contradictory statements, and had closed their case ; 
and (2) because the witnesses testified that Shumate’s bad 
character had grown out of his testifying to the execution of 
the will in controversy,—there having been a former trial. 


M. Surratt, for appellants. 

I. The court also erred in permitting defendants to intro- 
duce evidence of the declarations of John W. Warren, ex- 
pressive of feelings of hostility towards the legatees, Ilenry 
and David Warren, when the only question betore the court 
was the naked fact of the forgery of the instrument alleged 
to be the last will and testament of John W. Warren. (Jack- 
son vr. Kniffen, 2 Johns., (N. Y.,) 31; Stevens v. Vancleve, 
4 Wash. C. C., 262; Moritz v. Braugh, 16 Serg. & Rawle, 
(Penn.,) 403; Comstock v. Iladlyme, 8 Conn., 254; Smith v. 
Fenner, 1 Gallison C. C., 170; Dan v. Brown, 4 Cow., 483; 
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Cawthorn v. Haynes, 24 Mo., (3 Jones,) 236; Provis & Rowe 
v. Reed, 15 Com. Law R., (5 Bing.,) 435. All reviewed and 
affirmed in Waterman v. Whitney, 11 N. Y., 157; and also 
in Boylan v. Meeker, 4 Dutcher, (N. J.,) 276; and see 8 Ad. 
& K., 14.) 

In the ease of Boylan v. Meeker, all the authorities, both in 
England and America, are reviewed, and the rule again laid 
down, that in questions not involving in any degree the men- 
tal capacity of the testator at the time of the execution of the 
will, his declarations, made before or after the execution of 
the instrument, are not competent to prove fraud, duress, or 
forgery, or to disprove the execution,—they are hearsay mere- 
ly; that his conduct and declarations, manifesting an igno- 
rance of the existence of the will, are not competent to show 
that he had not made the will. The rule upon these points 
is the same in the case of wills that it is in the case of deeds.” 
(1 Redfield on Wills, ch. 10, see. 3, pl. 6 s, 558, 559.) For 


the rule as to deeds, see 32 Tex., 202; 27 Tex., 231, 282; 


see, 
also, as establishing the rule above laid down, 1 Red., ch. 19, 
sec. 3, pl. 6, @ to t, and notes, where the author reviews an 
unusually large number of cases, pointing out the different 
purposes for which declarations are received and rejected. 
It will also be noticed, that in all cases where the declara- 
tions are received for any purpose, the signing of the will by 
the testator is admitted, but sought to be avoided; and in no 
sase that I have been able to find, even by reference, have 
they been received where the execution of the will was de- 
nied. In such cases, the testator is not a party to the question 
of the validity of his will, and his declarations are hearsay, 
depending upon his veracity at the time of making them for 
their force as evidence, and stand upon the same footing with 
those of other third parties. In the case of Cawthorn +. 
Haynes, 24 Mo., (8 Jones,) 236, the declarations of the tes- 
tator, both before and after the execution of the will, were 
very similar to those admitted in the present case, over the 
objections of the plaintitts, viz., that the legatees named in 
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the will should never have any of his property, and express- 
ive of feelings of hostility towards the legatees, and that he 
had no will; and in that case the court say that such declara- 
tions were clearly inadmissible, upon well-established rules of 
law, to establish the invalidity of the will. And in Gibson 
v. Gibson, Id., 227, the declarations of the testator, made sub- 
sequent to the alleged execution of the will,—*that he never 
made the will; that if he signed it, they got him drunk and 
made him do it; that he had no recollection of it,”’—were 
held inadmissible to establish its invalidity. See, also, 26 Vt., 
38, where declarations were held inadmissible to establish, or 
as tending to establish, the fact stated in the declaration. 

IL. It is contended, also, that the court erred in admitting 
the declarations of John W. Warren while on his deathbed, 
and also of the fact that he was in the act of making another 
will when he died, but which was not completed, and conse- 
quently not a revocation of any previous will, and not so con- 
tended by the defendants in the court below, or offered to es- 
tablish that fact, but solely to establish the one and only issue 
presented in this case, viz,, that the will before the court, of 
a previous date, was a forgery. The fact that the deceased 
was making a will at the time of his death, which was not 
completed, but barely commenced, is no evidence that he had 
not previously made this will, which was executed some 
months previous; nor are his declarations accompanying that 
act, that he did not intend to give the legatees in this will 
any of his property by that one, any legal evidence, or do 
they tend, in any remote degree, to establish whether or not 
he had executed this will. They are not competent evidence 
to be considered by the jury in determining upon the validity 
of this will. They are altogether irrelevant; and while, if 
admitted, they prove nothing concerning the execution or 
non-execution of this will, yet their direct and inevitable tend- 
ency is to prejudice the jury against the genuineness of this 
will and all the parties connected with it. * * * 
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Argument for the appellees. 
James C. Walker, for appellants, filed an exhaustive brief 
and argument, discussing in detail the assignments of error 
and the facts. 


Thomas Harrison, for appellees.—It is argued against us 
that the declarations of John W. Warren, to the effect that 
the legatees should not have any of his property, and evine- 
ing hostile feelings toward them, should not have been ad- 
mitted as evidence. These declarations were beguu more 
than one month before his death. His last utterances were 
hostile to the legatees. It is not to be denied that the author- 
ities upon this point are conflicting. 

Mr. Redfield, in his work on the Law of Wills, collates 
many of the cases bearing upon the point, and finally argues 
himself to the conclusion, that “where the execution of a will 
is proved in the mode required by law, the declarations of 
the testator, made before or after the execution of the instru- 
ment, are not competent to prove fraud, duress, or forgery, 
or te disprove the execution,—they are hearsay merely.” (1 
Red. on Wills, 557-559.) But he says, pp. 559, 560: «There 
ean be no question that the practice of the Ecclesiastical Court 
is in conflict with the decision here made; that such declara- 
tions are constantly received upon the issue of fraud and un- 
due influence to establish the leading facts upon which the 
charge is founded.” 

Chancellor Walworth, in Betts v. Jackson, 6 Wend., 173, 
says: “The uniform practice of the English testamentary 
courts has been to receive such declarations. * * What- 
ever may be the names of these courts, it is well known that 
the offices of judge of the Consistory Courts of London, the 
Prerogative Court of Canterbury, and the Court of Arches, 
have, for the last forty years, been filled with such men as 
Sir William Wynne, Sir John Nicoll, Sir Christopher Robin- 
son, Dr. Lushington, and Sir William Scott, the late distin- 
guished judge of the Court of Admiralty; that their decisions 





are constantly reviewed, on appeal, by the Court of Dele- 
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gates, composed of judges of the King’s Bench and Common 
Pleas and Barons of the Exchequer, as well as of Doctors of 
the Civil Law. The decisions of these courts, therefore, * * 
are entitled to the same respect as those of any other courts 
of Great Britain, * * as to any matter within their ap- 
propriate jurisdiction; and since the establishment of regular 
reports, their decisions exhibit a well-digested svstem of test- 
amentary and matrimonial law, which deserves the attentive 
examination of every lawyer in this country.” 

The case of Jackson v. Kniffen, 2 Jobns., 31, so often 
quoted to sustain the conclusion of Mr. Redfield, was decided 
in 1806 by a divided court—Kent, Ch. J., Thompson, J., and 
Livingston, J., concurring, and Spencer, J., and Tompkins, 
J., dissenting, in an abie opinion which earries confidence by 
its weight of argument and authorities. The case of Dan v. 
Brown, 4 Cowen, 483, the first of a series of cases arising 
out of the will of Benajah Brown, decided in 1825, relies 
upon and follows Jackson rv. Kniffen; and Jackson vr. Betts, 
6 Cowen, 382, upon the same will, decided in 1826, in a brief 
paragraph, announces the same principle and relics on Dan 
v. Brown. 

The same will was discussed in Betts vr. Jackson, 6 Wend., 
173, in which Chancellor Walworth delivered an claborate 
opinion, severely questioning the foregoing cases. 

These cases are reviewed in Waterman ¢. Whitney, 11 N. 
Y., 165, and the earlier doctrine of Jackson +. Knilfen is 
maintained, but still with a divided court. Even in New 
York it cannot be said that the doctrine laid down in Red- 
field is the settled law. (Ram/’s Legal Judg., 316.) is con- 
clusions are further weakened when it is seen (1 Red. on 
Wills, 557-559) that he makes no distinction between the 
declarations of the maker of a will and the declarations of 
the maker of a deed, after the title has passed from him. 
(Jackson v. Kniffen, 2 Johns., 31, dissenting opinion of Spen- 
cer; Thompson v. Herring, 27 Tex., 285.) 


Mr. Redfield’s conclusion is not sustained by the authori- 
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ties, and is opposed by the weight of reasoning. (ed. on 
Wills, 538 -560, notes 22, 26,38; Tyler on Eject. and Adv. 
Eni., 506; Lucas ¢. Carmichael, decided by the Court of Ap- 
peals of Kentucky, Feb. 4, as found in the Reporter, vol. 5, 
p. 597; Wigram on Wills, 281, ef seq.; Durant rv. Ashmon, 
2 Rich., 189; 1 Mann. & Ryl., 525; Doe v. Ilarris, 7 Carr. 
«& Payne, 351; Roberts on Wills, 455; 1 Greenl. Ev.. see. 
108; 1 Phill. Ev.; 4 Phill. Ev., C. & IL’s Notes, 271; Nel- 
son v. McGilfert, 3 Barb. Ch., 162; Hester v. Hester, 4 Dev., 
228; Ilowell v. Barden, 3 Dev., 444; Tynan ¢. Paschal, 27 
Tex., 2 3$—500.) 

Reel vr. Reel, 1 Tawk., 247, 269, 278, was decided fifteen 
years alter Jackson v. Kniffen, and nine years after Smith ¢. 
Fenner, 1 Gall., 179. Judge Ruflin delivered the opinion 


of the court. Ile says: “ For these reasons and those given 


by Judge Spencer, who, together with Judge Tompkins, dis- 
sented from the opinion of the court, and beeause of the 
doubt which rested for some time on Judge Livingston’s 
mind, we think we are bound to disregard the opinion of the 
eourt in 2 Johns., 31, and also in 1 Gall, 170.” 

In the case of Tynan ¢. Paschal, the question now pre- 
sented seems to have been fully considered and finally de- 
eided. (Red. on Wills, 72; Beaubien v. Cicotte, 12 Mich., 
459.) 

The question arises—the only question: Is the ill-will or 
good-will of the testator towards the legatee of any impor- 
tance as evidence when his will is attacked in the courts as a 
forgery? Is it probable that he would bestow his bounty 
upon lis enemies, whom he hates, in preference to his friends, 
whom he loves ? 

Upon authority, the evidence wasadmissible, and in reason 
and common sense appropriate and impressive. 

Forgery is a secret crime, nearly always depending upon cir- 
cumstantial evidence for its detection and punishment. Great 
latitude of proof is allowed, and every circumstance tending 
to elucidate the subject should be admitted in evidence. 
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This position does not conflict with the rule of Redfield, 
“that declarations are not admissible for the purpose of prov- 
ing any abstract fact depending upon the force of the admis- 
sion”; (1 Red. on Wills, 500;) and where the force of the 
evidence depends on the veracity of the testator in making 
such declaration, (Id., 505,521.) If John Warren had said 
the will propounded was a forgery, and we had offered that 
declaration as evidence on the trial, the rule of Redtield— 
but not the law—would have excluded it; but we have not 
offered to prove any abstract fact by the declarations of the 
testator, the force of which depends on the veracity of the 
testator in making such declaration, but merely that, owing 
to his avowed hostility to the legatees, he probably would 
not have selected them as the subject of his bounty, to the 
exclusion of his mother and others nearer to him. 

To a lawyer who has had the time and patience to read it 
through, the case of Boylan v. Meeker, 4 Dutch., 274, 478, 
quoted with so much confidence by Redfield, 556-559, is un- 
satisfactory, 


Bonner, Assocrate Justice.— This is an appeal from the 
District Court of Leon county, in the matter of the contest of 
an instrument purporting to be the last will and testament of 
J. W. Warren, deceased. The probate was resisted by appel- 
lees, W. H. Brown and others, as the heirs at law of J. W. 
Warren, upon the ground that the will was a forgery. It was 
attested by D. E. Shumate and Noah Hallowell, as subserib- 
ing witnesses, who testified to its due execution as required 
by law. 

There was a verdict and judgment against the validity of 
the will, from which W. M. Johnson and D. O. Warren, as 
exccutors named therein, the latter being also a beneficiary 
thereunder, prosecute this appeal. 

We do not deem it necessary or advisable, in view of the 
judgment we shall render, to discuss all the alleged errors 
assigned, nor shall we dispose of them in the order assigned. 
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The facts in regard to the depositions of Robert Lacy are 
not sufficiently presented in the record so that we can advis- 
edly pass upon this objection. 

We are of opinion that the proposed testimony of D. O. 
Warren was not sufficiently material to the issue to authorize 
a reversal of the judgment because rejected by the court. 

Some of the charges asked by the plaintiffs, Johnson and 
Warren, (as, that the testimony of one positive, unimpeached 
witness is entitled to more credit than many merely negative 
witnesses, and in directing the jury as to the rules which 
should govern them in discriminating between the witnesses,) 
were charges upon the weight of testimony, deductions of 
fact, and ordinary rules of reason, proper to be considered 
by the jury and legitimate in argument before them, but not 
rules of law to be obeyed by them, which would be embraced 
in a charge by the court. (Brown v. The State, 23 Tex., 200; 
Parrish v. The State, 45 Tex., 55; Sparks v. Dawson, 47 Tex., 
147.) 

We think the court properly refused the special charge 
asked, that the credibility of a witness is referable to the 
time of the act in question, and not to the time when he is 

valled to testify. 

If the witness Shumate, before the trial, made statements 
in regard to the execution of the will contradictory to those 
sworn to by him on the trial, it was not error to permit the 
witnesses Thomason and Burroughs to prove this, although 
Shumate may have then testified that he did not remember 
to have made them. Though formerly a disputed question, 
Mr. Phillipps thinks the better opinion is to admit the testi- 
mony, and this is the rule adopted by this court in Weir v. 
McGee, 25 Tex. Supp., 82. - 





The fact that the witness may have made the contradictory 
statements, and not his recollection of them, is the basis for 
their introduction to impeach him. The object of the pre- 
liminary examination is to give an opportunity for explana- 
tion. The testimony, however, was proper for the considera- 
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tion of the jury, not to prove aflirmatively the matter in issue 
by his first statements, but negatively only, by discrediting 
his testimony; aud the court, by appropriate instructions, 
should advise the jury of the purposes for which the testi- 
mony is admissible. 

Neither was there error in the ruling of the court, under 
the circumstances as disclosed by the record, in permitting 
the contestants to introduce evidence of the general bad rep- 
utation of the witness Shumate for truth and veracity, after 
having first sought to impeach him by contradictory state- 
ments; the plaintiff having, in rebuttal of this, introduced 
evidence of his general good reputation. Such questions 
must be left much to the discretion of the judge presiding, 
and are not subject to revision, except in a clear case of 
abuse of this discretion. The court seems to have been quite 
liberal to both parties, as several impeaching and supporting 
witnesses were examined on each side, when it had the right 
to reasonably limit the number. (Bunnell ¢. Butler, 23 
Conn., 65, as cited in 1 Greenl. Ev., see. 461, note 1.) 

It was, however, in our opinion, error to permit testimony 
against the reputation of witness Shumate, based, as to im- 
peaching witness Craig, upon a certain cotton transaction had 
between them, and, as to the other witnesses, upon public 
opinion growing out of the particular transaction then on 
trial before the court. It is well established, that a witness 
ean be impeached by evidence of his general reputation only, 
and not of particular facts; as lhe is presumed to be readily 
prepared to support the one, but not the other, without notice. 
(1 Greenl. Ev., see. 461; Boon v. Weathered, 23 Tex., 675.) 

The whole policy of our administration of justice is to de- 
cide causes according to the law and the evidence, and, as 
far as possible, to guard against public or private influence, 
partiality, or prejudice. The bias of a juror for or against a 
party is good cause of challenge; and the law is so guarded, 
that in felony cases jurors are placed in charge of a sworn 
officer, and not permitted to separate from him, even by con- 
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sent. To permit a subscribing witness to a will, the due 
execution of which is the very issue to be decided by the 
court, to be impeached by the verdict of the community, 
arising from that very transaction itself, is virtually to pre- 
judge the case, and to transfer the trial from a sworn jury 
to the very uncertain and capricious tribunal of public senti- 
ment. Although all due respect should be paid to an en- 
lightened public opinion in matters proper to be decided by 
this test, yet to permit courts and juries to be influenced in 
their trials by outside sentiment, would be subversive of the 
great ends and purposes for which they were organized. 

It does not appear from the record whether the ground 
upon which the general reputation was based, as testified to 
by the impeaching witnesses, was developed on the direct or 


of Boon v. Weathered, 23 Tex., 686, adopts as the correet 


cross examination. Mr. Justice Bell, in the elaborate case 
) 

rule in such examinations, that the only proper questions to 
be put to the witness are those laid down in the formula of 
Mr. Swift, in his work on Evidence, as being less objection- 
able than any others to which his attention had been called. 
These are: Whether he knows the general character or rep- 
utation of the witness intended to be impeached in point of 
truth among his neighbors? If so, then what that character 
is, Whether good or bad? 

We think the proper practice should be, that, after the 
impeaching witness has, prima fucie, thus first qualified him- 
self to speak of the general reputation of the other witness, 
(this to be decided by the court.) then, before he answers the 
question as to what that reputation is, the opposite party, if 
he demands it, should have the right to cross-examine as to 
his means of knowledge; otherwise, if not qualified, and he 
has given his opinion, then, as said by the Supreme Court of 
North Carolina in The State v. Boswell, 2 Dev., (Law,) 212, 
it may be too late to correct the error, as the injury has been 
done, and an impression made on the minds of the jury 
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which neither the charge of the court nor the remarks of 
counsel can entirely remove. 

By far the most difficult question in the case relates to the 
admissibility of the declarations of J. W. Warren, prior and 
subsequent to the date of the proposed will, tending to prove 
unfriendly feelings toward David and Henry Warren, two of 
the principal beneficiaries under the will. The subject to 
which this question belongs is one of very considerable im- 
portance, and has given rise to conflicting opinions. 

The arguments in favor of the declarations of a testator, 
in disparagement of his will, may be summed up, in the 
language of Reel rv. Reel, 1 Hawk., 248: «To reject the cdlee- 
larations of the only person having a vested interest, and who 
was interested to declare the truth, whose fiat gave existence 
to the will, and whose fiat could destroy, and in doing the 
one or the other could interfere with the rights of no one, 
involves almost an absurdity.” 

On the other hand, it is contended that such declarations 
are unlike those made against interest, which are evidence 
against the owner and those in privity with him, and unlike 
subsequent declarations of a vendor in disparagement of his 
title to property, made after he has parted with the same; 
that they are but hearsay; that although the testator had a 
vested interest, as the declarations do not affect the rights of 
any one, not even his own, he is not interested to declare the 
truth; that he is not a party to the contest; that neither the 
heirs nor the devisees are purchasers, but both are beneticia- 
ries; that the fact that his fiat gave existence to the will does 
not prove that he may destroy it with a breath; that the stat- 
ute requires he shail make his will in writing, and that he 
shall not revoke it by parol. (Boylan v. Meeker, 4 Dutcher, 
283-289.) 

That able and learned jurist, Judge Selden, in the elab- 
orate and well-considered case of Watermai v. Whitney, 11 
N. Y.,(1 Kern.,) 160, reviews many of the cases on this sub- 
ject, and groups them into the following three classes: 1. To 
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show a revocation of a will admitted to have been once valid. 
2. To impeach the validity of a will for duress, or on account 
of some fraud or imposition practiced upon the testator, or 
for some other cause not involving his mental condition. 
3. To show the mental incapacity of the testator, or that the 
will was procured by undue influence. 

First, as to revocation. There seems to be no question 
that the mere declarations, unaccompanied with some un- 
equivocal act of revocation, (as, burning, tearing, or cancella- 
tion,) will not amount to a revocation. Written instructions 
even to destroy the will are not, of themselves, sufficient. 
(Tynan v. Paschal, 27 Tex., 303.) 

Second, to impeach the will for duress, &e. As to this 
class, it is held, by Judge Selden, that it is clear from the 
authorities that the declarations of the testator cannot be 
received, except such as were made at the time of the execu- 
tion of the will and were strictly a part of the res geste. 

Third, to show mental incapacity or undue influence. As 
to this class, the authorities generally seem to agree that the 
declarations of the testator, whether made within a reason- 
able time prior to the execution of the will or contempora- 
neously therewith, are admissible, since they are not intended 
as evidences of the testator for or against himself, but as facts 
by means of which the jury may be aided in their estimate of 
his free agency; as the sayings of a person of weak mind 
prove neither the truth nor falsity of what is thus spoken, but 
only his capacity. (Wigram on Wills, 284.) 

In the above case of Waterman v. Whitney, 11 N. Y., 169, 
it is held, that subsequent declarations under this class should 
not be received, if so remote as not legitimately to bear upon 
the state of the testator’s mind at the time the will was made, 
of which the court, in the exercise of a sound discretion, 
should judge. (Boylan v. Meeker, 4 Dutcher, 274.) 

None of the eases to which we have reterred, however, 
raise, from the facts of the particular case as reported, the 
precise point now before the court —the admissibility of the 
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declarations of the testator to invalidate a will upon the 
ground of forgery. But, as remarked in Griffin vr. Stadler, 
35 Tex., 706, they are generally cases which presuppose that 
there is no question or doubt as to the complete execution of 
the will. The authorities seem to be very few, in which dee- 
larations of a party are sought to be introduced to prove that 
a will purporting to be his, is a forgery. This arises, doubt- 
less, from the very nature of the ease, as a will, being an 
instrument to take effect alter death, would, if forged, rarely, 
if ever, come to the knowledge of the one who purports to 
be the testator. 

After full consideration of the question in this case, we are 
of opinion that the declarations of J. W. Warren, before and 
after the date of the proposed will, expressive of feelings of 
ill-will toward the beneficiaries, as were his feelings of kind- 
ness toward them, were properly admitted in evidence,—not, 
of themselves, as proof sufficient to overcome the testimony 





of the subscribing witnesses, but as a circumstance, in a case 
of this character, proper for the consideration of the jury in 
connection with all the other facts and circumstances in evi- 
dence; that they are not so much declarations disparaging a 
duly executed will, as evidence of an independent collateral 
fact —the state of feeling between the parties —and which 
would, in some degree, tend to prove the issue before the 
court. 

We are of opinion, however, that there was error in admit- 
ting, over the objections of the plaintitis, evidence that J. W. 
Warren attempted, just before his death, to make a will, 
which was left unfinished by reason of his death. ‘This was 
not inconsistent with the assumption that he had made the 
one in question. There was no evidence that he had any 
knowledge of a forged will, and hence it cannot be presumed 
to have been intended as a revocation or substitute. If he 
had made no will at all, David and Henry Warren, not being 
his heirs at law, would not have taken his property by descent. 
We cannot see that, in any point of view, this testimony 
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tended to prove the issue before the court. The case seems 
to have been hotly contested and public opinion excited. 
Under the cireumstances, it may have had an undue influence 
with the jury. It was, therefore, irrelevant and improper, 
and should have been excluded. 

For the above errors, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


Tur State or Texas v. Writram V. TUNSTALL. 


1. CONSTITUTIONAL LAW—JURISDICTION OF SUPREME CoUuRT.—The 
jurisdiction of the Supreme Court is restricted by section 3 of article 
5 of the Constitution of 1876 to civil suits, of which the District 
Courts have appellate or original jurisdiction, 

. CIVIL CASE—CRIMINAL CASE.—A proceeding against an attorney 
or counsellor at law, charging him with frandulent or dishonorable 
conduct, and having for its object to strike him from the roll of 


to 


practicing attorneys, is not a civil case. It is a criminal or quasi- 
criminal ease, 

3. PROCEEDINGS AGAINST AN ATTORNEY—APPEAL.—No appeal lies 
to the Supreme Court from a judgment in the District Court for the 
defendant, in a proceeding charging an attorney with fraudulent or 
dishonorable condnet. 


Appeal from Houston. Tried below before the Hon. R. 
. Walker. 

This was a proceeding by motion, signed by D. A. Nunn, 
George W. Wynne, and Earle Adams, practicing attorneys 
of the court where instituted, filed on the 12th day of May, 
A. D. 1877, in the District Court of Houston county, against 
William V. Tunstall, a licensed attorney of the said court, 
having for its object to strike the said Tunstall from the roll 
of attorneys for fraudulent and dishonorable conduct. On 


es 


the 7th day of May, 1877, the said court, on its own motion, 
acting upon the report and suggestion of the grand jury then 
6 
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made in open court, appointed a committee of three practic- 
ing attorneys to investigate and make report of the charges 
made. The committee heard the sworn statements of wit- 
nesses, reduced the same to writing, and made report thereof 
to the court. Thereupon this motion was filed, charging the 
said Tunstall with fraudulent and dishonorable conduct in 
his practice as an attorney. 

The respondent filed exceptions and answer on the 24th 
of April, A. D. 1878, and at the Spring Term, 1878, the 
cause coming on to be heard, the court sustained the excep- 
tions to the motion, and judgment was rendered in favor of 
the respondent; from which judgment an appeal was taken 
to the Supreme Court. 


D. A. Nunn, for appellant. 


Moore, Cuter Justicr.—This appeal was taken from the 
judgment or order of the court below quashing or overruling 
an information or motion filed by three attorneys of said court 
to have appellee stricken from the roll as an attorney and 
counsellor at law, for alleged unprofessional and dishonorable 
conduct as a practicing attorney of said court. 

Upon the threshold of an inquiry as to the correctness of 
the judgment of the District Court in this proceeding, we are 
confronted by the question, whether this court has jurisdie- 
tion of, or can take cognizance of, the appeal? And, after the 
careful consideration which the importance of the question 
demands, we are constrained to say that the present Consti- 
tution of the State does not authorize an appeal to this court 
in a proceeding of this character. The jurisdiction of this 
court, as far as pertinent to the present inquiry, is restricted 
by section 3 of article 5 of our present Constitution to civil 
suits, of which the District Courts have original or appellate 
jurisdiction. Now, without deeming it necessary to inquire 
whether this is a case within the meaning of the Constitution ; 
or whether it is a case within any of the clauses enumerated 
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in section 8 of said article of the Constitution, of which orig- 
inal jurisdiction is given by said section to the District Courts; 
or whether a proceeding of this character does not grow out 
of the general authority and control over its officers which is 
essentially inherent in all courts, it will suffice for the pres- 
ent inquiry for us to say, that if this is a case in the sense of 
the Constitution, it certainly is not a civil case, but is un- 
questionably a criminal or quasi-criminal one, of which we 
have no jurisdiction. The statute under which it is instituted 
is couched in language inappropriate to designate a civil case 
or action, but strictly appropriate and such as is generally 
used when reference is made to criminal actions. The pro- 
ceeding is termed in the statute a “prosecution.” It may 
be commenced by “information”; it must be instituted and 
conducted in the name of the State. If the defendant is “ con- 
victed” or “found guilty” of the matter of which he is 
“charged,” he is “punished” by deprivation of a valuable 
franchise, and shall not afterwards “be allowed to practice 
as an attorney in any court of the State unless reinstated on 
an appeal to the Supreme Court.” (Paschal’s Dig., art. 175.) 
It may be urged that the right of appeal to this court by the 
defendant is clearly recognized in this clause of the statute; 
but as this statute was enacted long before the adoption of 
the present Constitution, it in no way tends to support the 
right of appeal to this court since its adoption, and especially 
where such appeal is attempted to be prosecuted by or on 
behalf of the State. 


This court having no jurisdiction of this appeal, it is dis- 
missed. 


DISMISSED. 
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SopHRONIA CASTLEMAN ET AL. V. T. J. Pourton. 


1. CALLS OF A SURVEY—BOUNDARIES.—Where the testimony shows 
asa fact that the surveyor established a corner upon the ground, but, 
by mistake or otherwise, called fora survey not there, but which 
would be reached by prolonging the line further: //edd, That the 
line and corner established in fact, control the erroneous eall for 
the survey. 

2. SAME.—The locality of such corner is a mixed question of law and 
fact, in determining which, both the rules of law aud the evidence as 
to the footsteps of the surveyor are to be considered, 

3. SURVEYS.—The court will not presume that a surveyor did not aectu- 
ally run the lines of his surveys, in the absence of testimony. 


AprEeAL from Gonzales. Tried below before the Ton. 
Everett Lewis. 

This was an action of trespass, brought by T. J. Pouton, to 
try title for the land described in the petition. The defend- 
ants pleaded not guilty. The cause was submitted to the 
eourt without a jury, and a judgment was rendered for the 
plaintiff for the land claimed, and defendants appealed. 

Plaintiff claimed title under a patent from the government 
to John L. Chenault, assignee of Alexander Williams, dated 
June 20, 1873, and by transfers under Chenault, and to him- 
self. The land described in the patent is bounded on the 
west by the east line of the Hope league, and on the east by 
the west line of the Ryan survey. 

The defendants claimed title by virtue of a patent from 
the government to R. IL. Tobin, assignee of James Murphy, 
for eight hundred and eight and one-half acres of land, dated 
June 9, 1859, and a patent from the government to the heirs 
of James I. Ryan for four hundred and twenty-one acres of 
land, dated May 15, 1859. 

The field-notes in the Ryan patent call for the east line of 
the Tope league as its western boundary and the west line 
of the Murphy survey as its eastern boundary. The north 





and south lines of the Ryan survey are the extension west 
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of the corresponding lines of the Murphy survey to the Hope 
survey. 

R. H. Tobin owned the Ryan certificate when located, and 
the defendants held by deeds under Tobin, duly recorded, of 
date prior to the plaintiff’s location. 

It appeared that E. M. Stein, county surveyor, under an 
order of court, had made a survey of the land in controversy, 
to ascertain if there was any vacancy between the east line 
of the Hope survey and the west line of the Ryan survey. 
Stein began his survey of the Ryan tract at its northeast cor- 
ner, and running the proper course and distance, found the 
southeast corner. Both corners were marked as called for 
in the Ryan patent. The line between these corners was 
well marked and defined. He identified these corners and 
the line, as called for, upon the ground. THe then ran the 
south line of the Ryan survey in the course called in the 
patent, and, at the end of the distance called in the patent, 
found it several hundred varas to the east line of the Hope 
survey. On this line, at the distance called, Stein hunted for 
the southwest corner and for the west line; and very near 
that point he found two trees marked as corner trees, and 
then a marked line in the direction called for the west line 
of the Ryan survey. These marks on said line stopped in 
about one hundred yards. There was no evidence of any 
continuation of this line. The marks on the two bearing 
trees and on these line trees were apparently of the same age 
as the marks on the east line. 

The land patented to Chenault lies between the point thus 
reached and the east line of the Hope survey. The Chenault 
survey lacked eighty varas of taking all the land between 
the Hope survey and the corner and line found at the dis- 
tance called for in the Ryan survey. 

Detendants proved, by J. J. Young, that about the time 
the survey was made for Chenault, he notitied the surveyor, 
J.S. Neeley, who made the survey, that there was no vacant 
land between the east line of the Hope league and the west 
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line of the Ryan survey; that the north and south lines of 
the Ryan survey extended to the Hope league, aud oficred 
to point them out to him, and also told him that defendants 
had bought and paid for the land; that defendants bought 
the land from Tobin, he acting as their agent, and paid for 
it in good faith, believing the survey extended to the Hope 
league, as the lines showed and the patent called for. 


Miller & Sayers, for appellant. 

I. The only reason why the junior patent could have set 
aside the older patent, was that there was an excess in the 
quantity of land called for in the older, This, of itself, was 
not sufficient. (White v. Burnley, 20 How., 247; Elliot v. 
Mitchell, 28 Tex., 105; 2 Black, 509.) 

If the patent could be vacated for excess of land, it could 
only be done by the government by due course of law; that 
is, by a direct suit for that purpose. (Owens v. Rani’s Lessee, 
5 Hayw., (Tenn.,) 106; Swift +. Herrera, 9 Tex., 263; Ilan- 
eock v. MeKinney, 7 Tex., 384.) 

If. If the excess was a sufficient reason for setting aside 
the older patent in favor of the junior, yet it does not appear 
that, taking the two surveys—the Murphy and the Ryan 
together, there was any excess. 

The evidence shows two tracts of land located under the 
two certificates. How could it be held that any fraud was 
practiced or wrong done, if, taking both surveys together, 
there was no excess in the quantity of land called for ? 

III. It appears that the patent to the Ryan survey called 
for all the land sued for, and that the defendants had, in 
good faith, bought and paid for the land without notice 
of any excess, and were entitled to protection as innocent 
purchasers. (Story’s Eq., sec. 1002; 7 Tex., 372.) 

The evidence shows the lines plainly run and marked to 
the Hope league, and these lines and ealls extended in the 
patent must control the survey and not the quantity of land. 
(44 Tex., 638; 30 Tex., 257; 3 Peters, 96.) 
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TV. We assume, that as the plaintiff had constructive notice 
by the record of the defendants’ titles, and his vendors had 
both actual and constructive notice, he could claim no equi- 
table title from the court. (Eliot +. Whitaker, 30 Tex., 412; 
McCulloch vr. Renn, 28 Tex., 796.) 

If taking a deed from an individual with notice that he 
had previously conveyed the same lands avoids the new, why 
will not taking a patent from the government under the same 
circumstances avoid the patent ? 


Trivood & Winston, for appellees. 

I. The location of a survey is to be determined by the lines 
as actually run upon the ground. Nor is this rule varied by 
the fact that a call is made to run to the line of an older sur- 
vey, if that line was never in fact reached, but the surveyor 
stopped at a point which was mistaken for it. (Burnett v. 
Burriss, 59 Tex., 501.) 

IT. The calls in a grant which control in determining the 
true location of a survey, is a question of fact, to be decided 
by court or jury in the light of all the surrounding circum- 
stances, Whenever a discrepancy is shown to exist. (Booth 
ve. Upshur, 26 Tex., 64; Booth +. Strippleman, 26 Tex., 436 ; 
Browning r+. Atkinson, 37 Tex., 659; Phillips v. Ayres, 45 
Tex., 601.) 

If{. The party setting up an outstanding claim must show 
satisfactorily that it embraces the land in controversy. (Phil- 
lips ¢. Ayres, 45 Tex., 601.) 

IV. Under a well-established rule of this court, where the 
evidence is conflicting, the judgment will not be disturbed 
as to a finding upon the facts. 


Gou tp, Associate J ustice.—There was evidence of corners 
and a partly-marked line corresponding with the calls in the 
Ryan patent, other than the calls for the Hope survey. From 
this evidence, as well as from the great discrepancy between 
the distance called for and the distance required to reach the 
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Hope survey, the court below, passing (instead of a jury) 
on the facts, appears to have concluded that the surveyor, in 
making the Ryan survey, mistook this partly-marked line for 
the eastern line of the Hope survey, The question was not 
purely one of law, to be decided according to the precedence 
to be given to the different calls, but was a mixed question 
of law and fact, in determining which, both the rules of law 
and the evidence as to the footsteps of the surveyor were to 
be considered. (Booth v. Upshur, 26 Tex., 71; Booth v. 
Strippleman, 26 Tex., 441; Burnett v. Burriss, 39 Tex., 502; 
Browning v. Atkinson, 37 Tex., 659; Jones v. Burgett, 46 
Tex., 292.) 

In view of the difficulty of believing that in measuring ¢ 
line of eight hundred and eight varas a surveyor could com- 
mit a mistake of about six hundred varas, so as to enlarge a 
survey intended to embrace but four hundred and twenty-one 
acres to over seven hundred acres, and of the facility with 
which a marked line parallel to the east line of the [Lope 
survey might be mistaken for that east line, we are of opin- 
ion that the additional evidence was sufficient to support the 
judgment treating the calls for course and distance as, under 
the surrounding circumstances, the controlling calls. 

It may be that the western lines of the Ryan survey were 
never actually run out; but it cannot be assumed that the 
surveyor thus failed to do his duty; nor, if that assumption 
could be entertained, would it change our opinion as to the 


proper disposition of the case. 

The judgment establishes that there was no conflict between 
the two grants; and that fact being established, there was no 
other question in the case. 

The judgment is affirmed. 


AFFIRMED, 
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‘Tne GALVESTON INsuRANCE Co. v. J. J. Lona. 


1. POLICY OF INSURANCE—VACANCY OF PREMISES INSURED.—Snit 
Was instituted upon a policy of insurance containing the clause, 
‘Or if the above-mentioned premises shall be oceupied or used so 
as to increase the risk, or become vacant or unoccupied, and so 
remain for more than thirty days, without notice to or consent of 
this company, in writing, * * * then and in every such case 
this policy shall be void.*? On the trial, there was evidence that the 
premises had become vacant, &e.: [eld— 

1. It was error to instruct the jury, ‘If you believe from the 
evidence that the house was vacant or unoccupied for a period of 
thirty days before the tire, and if you further believe from the 
evidence that the risk was thereby increased, then your verdict 
should be for the defendant.” 

2. Error, to refuse a charge to the effect that the vacancy for 
over thirty days, at the time of the fire, without notice to or con- 
sent of the company, defeated the right to recover, unless the 
defendant waived the condition. 

2. ASSIGNMENT OF ERRORS. —See assignment held sufficient, having 
been made before the adoption of the new rules. 

3. PRACTICE—TRANSCRIPT.—When, in the transcript, the statement 
of facts proper is followed by what purports to be interrogatories 
and answers not embodied in the statement of facts, such testimony 
forms no part of the record, and the cost of its insertion will be tax- 
ed against appellant. 


AppeaL from Galveston. Tried below before the Hon. 
William H. Stewart. 

John J. Long, a resident of Dallas county, brought suit 
in the District Court of Galveston county, on May 380, 1876, 
against the Galveston Insurance Company, an incorporated 
eompany having its principal office in the city of Galveston, 





to recover the amount of a policy of insurance issued to him 
by defendant April 20, 1872, and renewed from year to year 
to April 19, 1876, to the amount of $2,000, on a dwelling- 
house (described) in the city of Houston, totally destroyed 
by fire on the 16th of April, 1876. 

The defendant pleaded that the alleged policy was made 
with specific conditions, and had ceased and determined be- 
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fore the date of the fire by the terms of the contract, because 
plaintiff, on February 23, 1876, vacated said house, and left 
it unoeupied from that date, and for more than thirty days, 
without the knowledge and consent of defendant, and that 
it was destroyed while so vacant. 

In replication and by amendment, plaintiff set out the 
policy of insurance, alleging it to be still in force: that proof 
of loss and notice had been given; that defendant had notice 
of the vacancy of the house, Ke. 

The clause in the policy avoiding it on the vacancy of the 
premises for thirty days without consent, &e., is set out in the 
opinion, as are other facts necessary. 

There was a verdict, and judgment for amount sued for, 
for plaintiff Defendant appealed. 


Edward T. Austin, for appellant. 

I. The policy was the contract between the parties. Its 
conditions could not be disregarded by the court. A waiver 
of conditions by subsequent acts would require evidence that 
such acts were done with full knowledge of all the facts. 
(40 Penn, St., 289; Fland. on Ins., 297, 298, 299, 513, 577; 
May on Ins., 249, 272, 620, 626; Wustum ¢. City Fire Ins. 
Co., 15 Wis., 138; Harrison v. Fire Ins. Co., 9 Allen, 231; 
Finley +. Leyeonny Ins. Co., 6 Casey, 311; 2 Tall, (N. Y..) 
490; 4 Denio, (N. Y..) 509; 9 Barb., (N. Y.,) 191; 30 Mo., 
169; 41 Penn., 161; 42 Penn. St., 188; 4 Mete., (IXy.,) 9; 
42 La., 587; 35 Md., 89.) 

If. The policy contained this proposition : “If the above 
premises shall be oceupied or so used as to increase the risk, 
or become vacant and unoccupied, and so remain for more 
than thirty days, without notice to and consent of this com- 
pany, in writing, in every such case this policy shall be void.” 

The proofs of loss furnished and sworn to by plaintiff show 
that the house was vacated on February 25, 1876, and de- 
stroyed by fire April 16, 1876. 
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Howard Finley, for appellee.—The charge is correct in its 
application to this particular case. It submitted to the jury 
the issue as to the vacancy of the premises and increase of 
risk. It being a question of fact for the jury, the verdict will 
not be disturbed when essential justice has been attained. 
(Miller v. Schmullen, 37 Tex., 233; Wright v. Donnell, 34 
Tex., 305; Ellis rv. Ponton, 32 Tex., 438; Cummins v. Rice, 
19 Tex., 226; Marley v. MeAnelly, 17 Tex., 658.) 


GovLtp, Associate Justice.—The policy of fire insurance 
on which this suit was founded contains the following clause: 
* * * «Or if the above-mentioned premises shall be oecu- 
pied or used so as to increase the risk, or become vacant or 
unoccupied, and so remain for more than thirty days, without 
notice to and consent of this company, in writing, . 8 
then and in every such case this policy shall be void.” The 
defense was, that at the time the house insured was destroyed 
by fire it had been left vacant and unoccupied for more 
than thirty days, without notice to, or the knowledge or con- 
sent of, the company or its agents. Whether the house had 
so been left vacant, and whether, as alleged by plaintiff, the 
vacancies, if any, had been with the knowledge and assent 
of the company or its agents, were the issues of fact raised 
by the pleadings. There was evidence in regard to the 
vacancy entitling the defendant to have that issue fairly 
submitted to the jury. The charge given by the court was 
as follows: “If you believe from the evidence that the house 
was destroyed by fire before the 19th of April, 1876, and 
that the house was not vacant or unoccupied for a period of 
thirty days before the fire, and that the premium was paid, 
then the plaintiff would be entitled to your verdict for the 
proven value of the house, with interest thereon, at the rate 
of eight per cent. per annum, from the 9th of May, 1876, to 
the present time. If you believe from the evidence that the 
house was vacant or unoceupied for a period of thirty days 
before the fire, and if you further believe from the evidence 
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that the risk was thereby increased, then your verdict should 
be for the defendant.” The defendant asked a charge to the 
effect that the vacancy for over thirty days, at the time of the 
fire, without notice to and consent of the company, defeated 
the plaintiff’s right to recover, unless the defendant waived 
this condition. This charge was refused. The plaintiff had 
a verdict and judgment, and contends, in support of the judg- 
ment and the charge of the court, that the true construction of 
the policy is, that unless the risk was thereby increased the 
vacancy of the house did not defeat his right to reeover,— 
relying on the ease of Insurance Co. v. Slaughter, 12 Wal- 
lace, 404. That case turned upon the construction of a clause 
in the policy so different from the one under consideration, 
that we are unable to derive from it any light, and, for aught 
that the record discloses, the criticism on the use of small 
type in printing the condition of the policy, is not applicable 
to the policy in this ease. But the terms of the policy in the 
clause cited appear to us free from ambiguity. The contract 
specifies distinctly that the policy is to become void if the 
premises shall become vacant, and remain so for more than 
thirty days, without notice to and consent of the company. 
Whether the risk would be increased by the premises becom- 
ing vacant, was not material. In the language of the Supreme 
Court of Wisconsin, “It is not for the courts to dispense with 
this agreement of the parties. Even if we could assume that 
the risk to the premises did not increase by their becoming 
racant, still the parties have made it a condition that notice 
should be given the company; and this has not been done. 
The courts might with as much propriety attempt to release 
the assured from. any other executory stipulation which he 
undertook to perform, as from this. * * * Such is the 
manifest agreement of the parties, and they must be bound 
by it.” (15 Wis., p. 138.) We are clear that the court 
erred in charging, that unless the jury found that the risk was 
increased by the vacancy they could not find for defendant 
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by reason thereof, and that the charge asked by defendant 
on that subject embodied the law. 

It is objected by appellant that the only assignments of 
error which embrace this question are too general. They 
are as follows: Ist. The refusal of the court to give the 
charges to the jury set out in the written charges asked, 
numbered from one to five inclusive, and made part of the 
record, 2d. That the court erred in the charge to the jury, 
the same not presenting the law on the issue before them. 

These assignments, especially the second, are objectionable 
as too general. They were made, however, before the pres- 
ent rules of court took effect, and are not to be tested by 
those rules. We are aware of no case, however, of an 
assignment of errors to the refusal of charges asked, where 
this court has refused to consider it, if any one of the charges 
asked and refused was necessary to the proper presentation 
of the substantial issue in the ease. Where the charges 
asked were numerous, and the justice of the case did not 
seem to require it, the court has not felt called upon to revise 
them under such an assignment. (Fisk v. Wilson, 15 Tex., 
435.) In this case, the charge as given embodied a most 
material error. The defendant asked, and was refused, a 
charge correcting that error. The right of the defendant to 
a verdict was thereby made to depend upon an immaterial 
issue, and not upon the true issue. If not a fundamental 
error, it is, at all events, one so important that we cannot 
decline to consider it under the first assignment. 

This error entitles the defendant to another trial. In his 
brief filed after the case was advanced, appellant has pre- 
sented only his first and second assignments of error, and 
we (do not propose to consider other questions under those 
indefinite assigninents, or questions not presented in his brief. 

Our attention has been called to the fact that in the tran- 
script the statement of facts is followed by several scts of 
interrogatories and answers. These constitute no part of the 
record, and the additional costs growing out of their improper 











McKinney ¢. Brown. [Galveston Term, 


Argument for the plaintiffs in error. 





insertion will be taxed against the appellant. The judgment 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 





E. L. McKinney et Au. v. George Brown’s Hetrs. 


1. SALE OF UNRECOMMENDED LAND CERTIFICATE. — A conveyance 
by the grantee, of a first-class headright certificate indorsed thereon, 
the certificate not having been recommended by the travelling board 
or established by suit, carries no interest in a certificate granted by 
special act of the Legislature to the original grantee or his heirs, in 
lieu of that on which the conveyance was indorsed. 

2. SPECIAL ACT.—The unrecommended certificate being void, a speciai 
act granting a certificate in lieu thereof is a gratuity, and the party 
named therein as grantee takes its benefits. 


Error from Hardin. Tried below before the Hon. H. C. 
Pedigo. 


The facts are given in the opinion. 


‘J.C. C. Winch, for plaintiffs in error. 

I. The moving consideration for the issuance by the board 
of land commissioners of Brazoria county, February 1, 1838, 
of the headright certificate for one league and labor of land 
number 238, was that Brown was a colonist of Austin’s col- 
ony, and as such was entitled by law to the land. The moving 
consideration which prompted the Legislature of Texas to 
require the commissioner of the general land office to issue 
certificate to the heirs of George Brown for the same quan- 
tity of land, in lieu of said certificate number 238, was that 
Brown or his heirs or assigns were entitled to the quantity 
of land originally called for by said land certificate number 
238, which the Legislature recognized as a valid claim for 
land. 

The transfer of the original certificate number 238, and 
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conveyance of land called for in it, written thereon February 
27, 1838, from Brown to Bell, having been legally established 
by competent evidence, the heirs of George Brown were 
estopped trom claiming title to the land. (Gould r. West, 
32 Tex., 352, and cases cited; Van Rensselaer v. Kearney, 
11 Hlow., 325, and cases cited.) 

If. The ineeption of the title to the land described was the 
right of George Brown as a colonist, whereby certificate 
number 238, dated February 1, 1838, was issued to him by 
the board of land commissioners of Brazoria county, and we 
believe the principle well established, that the patent when 
issued relates back to the inception of the title, and that land 
afterwards acquired always inures to the benefit of the in- 
choate, incipient, or imperfect title. (Landes r. Brant, 10 
How., 370; French ¢. Spencer, ”21 How.,. 240.) 

Ill. A patent issning to the heirs always inures to the 
benefit of a devisee, transferee, or grantee of the party who 
held the incipient title. (Gould v. West, 32 Tex., 352; Pas- 
chal’s Dig., art. 4888a; Ilunt v. Wickliffe, 2 Pet., 201; ‘ 
Hill. on Real Prop., 375, 618, 685; MeWilliams ¢. Nisly, 
S. & h., 507, 517, 518.) 


~ 


to t 


Willie & Cleaveland, for defendants in error. 

[. 7 transter of original “unrecommended certificate” 
number 238, and conveyance of land called for in it, indorsed 
thereon February 27, 1838, invested the assignee with no 
right, legal or equitable. (Constitution of 1845, art. 1, see. 
21; art. 7, sec. 20; art. 11, sec. 2; Hart. Dig. arts. 1946 
1950; Paschal’s Dig., arts. 4226, 4227, 4235-4237, 424 
Hughes v. Lane, 6 Tex., 289; League r. De Young, 2 Tex., 
497; Norton rv. The Commissioner, 2 Tex., 361; Kemper ¢. 
Victoria, 3 Tex., 135; —— vr. De Young, 1 Tex., 764; 
Linn v. The State, 2 Tex., 320; Warren vr. Shuman, 5 Tex.., 
441; Canusici v. La Coste, 20 “hg 286; Miller x. Brownson, 
50 Tex., 583.) 

II. The plaintiffs having sought to establish by their suit 
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the transfer of the unrecommended certificate, and to recover 
the land patented to the heirs of George Brown, their heirs 
and assigns, under said transfer, the defendants were entitled 
to reconvene, setting up title in themselves by the patent 
issued on certificate, and to have decree declaring the said 
transfer of unrecommended certificate invalid, and removing 
such cloud so cast on their title. (Egery v. Power, 5 Tex., 
501; Castro v. Gentiley, 11 Tex., 28; Waleott v. Hendrick, 
6 Tex., 418.) 

III. The inception or source of the grant was in the certifi- 
eate by the special act and patent thereon, and not in certifi- 
eate number 238, which was “ unrecommended,” the transfer 
whereof conveyed nothing. (Warren v. Shuman, 5 Tex., 
441; Norton v. The Commissioner, 2 ‘Tex., 357; Kemper v. 
Victoria, 3 Tex., 135.) 


Bonner, Associate Justice.—On February 1, 1858, the 
board of land commissioners for Brazoria county, ‘Texas, 
issued to George Brown, as a colonist of Austin’s colony, head- 
right certificate, of the first class, number 258, for one league 
and labor of land. On February 27, 1838, George Brown 
indorsed on the certificate an assignment thereof, and also of 
his right, title, and interest to the land mentioned therein, to 
Josiah H. Bell. This certificate was neither recommended 
by the commissioners appointed under the act of the Repub- 
lic of Texas to detect fraudulent land certificates, nor was 
suit brought to establish the same by the Ist of July, 1847, 
as permitted by section 2 of article 11 of the State Constitu- 
tion of 1845. 

Subsequently, by special act of the Legislature, passed Sep- 
tember 1, 1856, the commissioner of the general land office 
was ordered to issue to the heirs of George Brown a certifi- 
cate for one leagne and labor of land, in lieu of his headright 
certificate number 238. 

The certificate issued by virtue of this, special act of the 
Legislature, was subsequently located on the land in contro- 
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versy, and on September 7, 1860, patent issued thereon to 
the heirs of George Brown, deceased, their heirs or assigns. 

This suit was brought by the plaintiffs, as the heirs and 
representatives of Josiah H. Bell, to whom the original cer- 
tificate number 238 had been assigned, against the heirs of 
George Brown, to prove up this assignment and for decree 
of title to the land thus patented. The defendants resisted 
the claim of plaintiff; set up title to the land in themselves 
by virtue of the certificate issued under the special act of the 
Legislature and the patent thereon. 

Judgment below was rendered against the plaintiffs, from 
which they prosecuted this writ of error. 

Whether the conveyance to Josiah H. Bell by George 
Brown, of his unrecommended certificate number 238, be con- 
sidered as a transfer of a mere chattel interest, or an equitable 
assignment of the land to be located and surveyed by the 
certificate, as the same was neither recommended nor estab- 
lished by suit, as required by law, both this certificate and 
any location and survey made by virtue thereof were, as ex- 
pressly declared by the Constitution, absolutely null and void. 
(Const. 1845, art. 11, sec. 2; Miller v. Brownson, 50 Tex., 
585.) 

Being thus null and void, neither the plaintiffs, as the heirs 
and representatives of Josiah H. Bell, the assignee of George 
Brown, nor the defendants, as his heirs, had any legal right 
thereunder, against the government, which either a court of 
law or equity could recognize and enforce. This being the 
ease, the subsequent special act of the Legislature, by which 
the certificate was issued to the heirs of George Brown, “was 
but an act of sovereign grace and bounty on the part of the 
political authority.” (Causici 7. La Coste, 20 Tex., 286.) 

Being a mere gratuity, the State had the right to designate 
to whom the same should be given, and this having been 


done, it cannot be changed by the judicial department. 
(Kastland v. Lester, 15 'Tex., 102.) 


JUDGMENT AFFIRMED. 
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Apoupn Fuake & Co. vy. Henry NUSE ET AL. 


1. TENDER—CONDITIONS.—A deed of trust was executed upon two lots 
to secure two notes. The lots were subsequently sold to different 
purchasers, each purchaser assuming payment of one note. ‘The 
purchasers of one of the lots made a payment upon the note assumed 
by them, and obtained an extension of time for the remainder; after 
paying interest for awhile, they made a tender of the amount due 
on the note they had assumed, and demanded a release of the lot 
they had bought: Held, That a tender coupled with demand for a 
release of the lot, was insufficient, it not being shown that the other 
note was paid. 

2. TENDER.—A tender upon condition which the payor has no right to 
demand, is not sufficient to stop interest. 


AppeaL from Galveston. Tried below before the Hon. 
William H. Stewart. 

July 17, 1878, Adolph Flake and George F. Schneider, Jr., 
brought suit in the District Court of Galveston against Hen- 
ry Nuse, residing in Germany, and L. Nuse, of Galveston, to 
enjoin proceedings under a trust deed, and to have it declared 
satisfied. A history of the facts litigated is here given, taken 
from appellants’ brief. 

On July 2, 1873, Henry Nuse conveyed lots numbers 11 
and 12, block number 563, city of Galveston, to Frederika 
Grothe, feme-sole, now Frederika Wilder, wife of John Wild- 
er, she at that time executing two purchase-money notes, 
each for the snm of $5,000, payable to the order of Ilenry 
Nuse, and secured by deed of trust, conveying the property 
in trust to W. N. Stowe, to secure said notes; “also, that 
if both said promissory notes are punctually paid at matu- 
rity, with accrued interest, then said William N. Stowe, or 
the holder of said notes, will release said property from this 
conveyance.” 

Frederika Grothe subsequently conveyed to Emma Geng- 
ler, also feme-sole, of and from whom appellants purchased 
lot number 12, in said block, on the — day of March, 1874, 
assuming the payment of one of these notes, the subject- 
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matter of this suit, the other note having been assumed by the 
vendee of the other lot. 

On April 11, 1874, appellants paid on the principal of said 
note the sum of $2,000, and all interest up to the 7th of 
May, 1874. 

Subsequently, on October 8, 1874, by agreement indorsed 
on the back of this note, the payment of the balance was 
extended to October 1, 1877, interest, at 12 per cent., payable 
quarterly. From the date of this agreement, October 4, 
1874, appellants paid the interest according to its terms, 
quarterly, up to July 1, 1877, at which time they notified 
L. Nuse, as the agent of his brother Henry, that at the end 
of the next quarter, to wit, on October 1, 1877, they would 
pay the balance of the note, principal and interest, as they 
did not wish to retain the money longer, and would not pay 
interest after that date, and that he, as the agent of his 
brother, should at that time be prepared to execute the prop- 
er release of this note and vendor’s lien secured by the deed 
of trust. 

On October 1, 1877, L. Nuse called upon appellants and 
presented the note for payment. They, on their part, tend- 
ered him a check for the amount of $3,090, the amount 
due, upon the condition that he (LL. Nuse) would execute the 
release of the deed of trust. He agreed to receive the check 
as money, but declined to execute the release, or any release, 
upon the ground that he had no authority. 

Appellants, notifying L. Nuse that they would pay the 
money at any time to him or any one authorized to execute 
a release, placed the same in bank as a special deposit, where 
it remained until May 13, 1878, when it was by appcllants 
paid to the clerk of the District Court of Galveston county, 
and on the 15th day of the said month by him turned over 
to L. Nuse. In April, 1878, appellants had tendered the 
sum of $3,090, in currency, to L. Nuse, which he declined, 
on the ground of the insufficiency of amount. 
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Henry Nuse resided in Germany, and did on July 1, 1877 
and prior thereto. 

On July 1, 1877, and also on October 1, W. N. Stowe, 
trustee, was not a resident of, and was absent from the coun- 


> 


ty of Galveston, and his whereabouts unknown to appellants. 
Appellees caused the property, lots numbers 11 and 12, block 
number 536, to be advertised for sale under the deed of trust. 
to be sold on May 16, 1878. The original petition was filed 
and injunction granted on the 15th of May, 1878. 

On June 7, defendants filed their answer and cross-bill. 

On July 17, plaintitts filed their amended original petition, 
and the cause being heard, the court rendered judgment, 
dissolving the injunction in so far as it restrained the collee- 
tion of the interest accruing after October 1, 1877, and per- 
mitting appellees to proceed under the terms of their deed 
of trust for the enforcement of this claim, but in all other 
respects perpetuating the injunction; and further, giving 
judgment in favor of appellees for the sum of $18.25, the 
amount of the expense of advertisement under trust sale, and 
for all costs. 

The plaintiff appealed. 


Wheeler §& Rhodes, for appellants.—There is in this case no 
conflict of testimony or disagreement as to the facts, the 
question being, Whether the tender made by appellants on 
the Ist day of October, A. D. 1877, was a valid legal tender, 
or void by reason of the condition with which it was coupled ? 

That a demand by the debtor of a receipt for the amount 
of money tendered will not vitiate a tender, nor for a receipt 
in full when the amount tendered is all that is due, has been 
decided by this court in an able and well-considered opinion 
by Chief Justice Hemphill, in the case of Brock v. Jones, 16 
Tex., 466. 

The case of Wheelock v. Tanner, 39 N. Y., 481, arising 
upon a state of facts strongly analogous to this, presents an 
able discussion as to whether a tender of performance may 
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be accompanied with conditions precedent. to be performed 
by the party to whom the tender is made. 

It was a suit for a foreclosure of a mortgage, and a condi- 
tional tender was made, as in this case. Woodruff, J., says: 
“Some claim was made that the defendants are chargeable 
with interest, upon the principles which govern a cuurt of 
equity, on the subject of interest, where a specific perform- 
ance of an agreement for the purchase or sale of real estate 
is decreed. On the contrary, those principles are in full sup- 
port of the claim of the defendants to be relieved from such 
payment.” Ifere the rule and practice of courts of equity 
above referred to apply with striking foree. When a pur- 
chaser, although in possession, is ready and offers to pay at 
the appointed time, but the vendor is not ready with his deed, 
and the purchaser holds the money in readiness to pay when- 
ever the deed shall be tendered and the purchase-price is 
demanded, the purchaser is not chargeable with interest. 
(DeVisme v. DeVisme, 1 MeN. & Gor., 352; Regents 
Canal v. Ware, 23 Beav., 575; Dart on Vend., 59, 60; 2 
Sugd. on Vend., 17, 18, 19; Powell v. Martyr, 8 Ves., 146; 
Winter v. Blades, 2 Sim. & Stu., 393; Brockenrough v. 
Blythe, 3 Leigh, 619.) 

This is the well-settled rule when the money has been set 
aside for the vendor, and the purchaser has given the vendor 
notice, or informed him of the fact. 

The general principle, that interest is recoverable upon 
past-due obligations for the payment of, money, depends 
upon the debtor being in fault. (Rensselaer Glass Factory 
v. Reid, 5 Cow., 611.) 

And so when the principal debt is to be paid on a fixed 
day, and the party is required to do some act beneficial to 
the party, and such act is to be performed before the duty to 
pay becomes absolute, and the party is prepared with his 
funds on that day and ready to make his payment, and de- 
posits his money to make the payment, and notifies the other 
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party of the fact, no interest can be claimed by the delay 
caused by the party’s own fault. 


Atchinson & Son, for appellees.—The court did not err in 
holding that the so-called tender made by appellants on the 
Ist day of October, 1877, was not a valid and legal tender. 

The tender made on the Ist day of October, 1877, was con- 
ditional. Appellants offered a check for $3,090, the amount 
due, coupled with the condition that L. Nuse, under a power 
of attorney, or some such instrument, from his brother, Henry 
Nuse, would release the vendor’s lien on the property. TL. 
Nuse was anxious to deliver up the note for the check. Under 
the deed of trust, the holder of the notes was empowered to 
release the property from this conveyance. The $3,090 
which they admitted to be due was not paid until after the 
filing of the petition for a writ of injunction. (Story on 
Cont., sec. 1004; Add. on Cont., see. 357, note 2; 2 Pars. 
on Cont., secs. 644, 645; Chitty on Cont., pp. 1194, 1195, 
and authorities therein cited; Storey v. Krewson, 55 Ind., 


397.) 


Bonner, AssocraTE Justice.—The deed of trust shows that 
it was given upon both lots, numbers 11 and 12, to secure 
jointly the two notes, and contains this recital: «That if both 
said promissory notes are punctually paid at maturity, with 
the accrued interest, then the said William N. Stowe, trustee, 
or holder of said notes, will release said property from this 
conveyance.” 

There is no subsequent agreement shown that either lot 
was to be released upon payment of only one of the notes. 
In addition to the amount admitted to be due on the note 
assumed to be paid by plaintiffs, the record shows that there 
was u large remainder also due on the cther note. 

Under these circumstances, we do not think that the plain- 
tifls had the right to demand, as a condition of their tender, 
that a release should be executed discharging the lot pur- 




















chased by them from liability for the remainder due upon the 
other note. 

The tender, then, being made upon a condition which the 
plaintifis had no legal right to demand, was not such lawful 
tender as would stop interest or make the defendant liable 
for costs subsequently incurred. The judgment below is 
accordingly affirmed. 

AFFIRMED. 





GREEN DEWITT V. OPPENHEIMER & Co. 


1. INDEMNITY BOND—LEvyY.—A sheriff making a levy without a bond 
of indemnity, cannot afterwards, ina suit for insuflicient levy, plead 
the want of sueh bond. 

2. BOND EXECUTED AFTER LEVY.—An indemnity bond executed sub- 
segent to the levy of an attachment, aud for the purpose of protect- 
ing the officer making the levy, is for a legal purpose and is valid. 

3. PRACTICE—READING AUTHORITIES.—Where it is assigned as error 
that the court below permitted the counsel for plaintiff to read ad- 
ditional authorities in his closing argument, and the record does not 
show the points upon which the authorities were adduced, the cir- 
ecumstanecs under whieh they were read, or whether the counsel for 
defendant had a right to reply, on appeal, the court will presume 
that the court below exercised a sound diseretion in the matter. 

4, SUIT AGAINST SHERIFF—PRACTICE.—In a suit against a sherilf and 
his sureties for damages for an insufficient levy, the plaintiff had the 
right to dismiss his suit as to the sureties, in which case the official 
bond of the sheriff would not be material to the plaintiff's ease. 

5. FACTS SUPPORTING VERDICT AGAINST SHERIFF.—See facts where 
a verdict for damages against a sheriff for an insuflicient levy of an 
attachment, Was sustained, 

6. CARE REQUIRED OF SHERIFF IN MAKING A LEVY.—The sheriff in 
levying an attachment should exereise a cautious and reasonable dis- 
eretion, such as should influence the conduct of prudent and discreet 
men in the management of their own atfairs. 

7. SAME.—'Tested by this rule, if the levy is either insufficient or excess- 
ive, the sheriff should be held responsible to the party injured. 

8. SAME—LEVY MUST COVER INTEREST AND Costs.—In making a levy 

there should be proper allowance for depreciation in value incident 

to the property seized and to the forced sale; aud the amount 
should cover costs and incidental expenses. 
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APPEAL from Gonzales. Tried below before the Hon. 
Everett Lewis. 
The facts are sufficiently stated in the opinion. 


Miller § Sayers, for appellant. 

[. The court erred in refusing to permit the defendant to 
prove the value of the goods attached at the time of the sale, 
and to prove whether or not the goods sold for their value 
at the sale, as shown by defendant’s bill of exceptions. The 
plaintiffs not having given an indemnifying bond when it 
was demanded by the sheriff, the sheriff was not bound to 
levy the attachment at all. (Paschal’s Dig., art. 151.) 

Not having been indemnified, the sheriff was proceeding 
at his own risk, and was only bound, if at all, to exercise a 
sound discretion. (Cornelius v. Burford, 28 Tex., 207.) 

II. The court erred in permitting plaintiffs’ counsel to read 
authorities to the court and jury in his closing argument. 
This was in plain violation of rules 36, 38, and 39 of the rules 
of practice for the District Court. The bill of exceptions 
shows that, “in the closing argument for plaintiffs, their coun- 
sel read authorities from Paschal’s Digest of Decisions and 
from the Texas Reports, to the court, and in the hearing of 
the jury; which authorities had not been read or referred to 
by the counsel who preceded him, or by defendant’s counsel.” 

Ill. The court erred in refusing the instruction asked by 
the defendant, that if the jury believed from the evidence that 
the sheriff or his deputy, in levying the writ of attachment, 
acted fairly and honestly, aud seized goods which he had 
reasonable cause to believe was sufficient to make the amount 
of plaintiffs’ debt and costs, without any intent to defraud 
plaintiffs, the jury should find for defendant. This instruc- 
tion is not clearly embraced in any of the instructions 
given, and certainly embraced the law of the case, where the 
plaintiffs had failed to indemnity the sheriff. (Cornelius v. 
Burford, 28 Tex., 202; Meuly v. Zeigler, 23 Tex., 92; Red. 
on Neg., sec. 523, et seq.) 
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IV. The court should have instrueted the jury to find for 
defendant, for the reason that the plaintiffs based their right 
to a recovery solely upon the fact that the sheriff had given 
«a bond as sheriff, and alleging a breach in the condition of 
the bond, and upon the trial they failed to put any bond in 
evidence, 

We think this exception embraced the legal proposition 
that a plaintiff must prove his case as he alleges it. (Paschal’s 
Dig., art. 1427.) 

Hurwood 4 Winston, for appellees. 

I. If a sheriff, in the execution of process, willfully, negli- 
gently, or erroneously fails to perform his whole duty, he is 
liable to the extent of the damage sustained. (TIllies vr. Fitz- 
gerald, 11 Tex., 424; Sayles’ Prac., sec. 31.) 

II. ‘The measure of damages in this cause was the value of 
the goods released by said appellant and which were liable 
to plaintifis’ debt. (Paschal’s Dig., art. 5115; Farquhar rv. 
Dallas, 20 Tex., 200; Smith v. Tooke, 20 Tex., 750; Walton 


v. Compton, 28 Tex., 569.) 


Bonner, Assocrate Justice.—In this case the appellees, as 
plaintifis below, sued the appellant, as sheriff of Gonzales 
county, for damages for an alleged insufficient levy of writ 
of attachment in their favor against Gillespie and Elkins. 
The plaintiffs obtained judgment for $200, from which this 
appeal is prosecuted. 

The issue tendered by the plaintiffs was, that the defend- 
ant, after having made a suflicient levy, released a portion 
of the same, by reason of which they had lost a large amount 
of their debt. 

The defendant seeks to justify, partly, on the ground that 
the plaintiffs had not given a bond of indemnity. 

The testimony shows that one of the attorneys for the 
plaintifis instructed the sheriff to make the levy, that he 
would hold him harmless, and would get the required bond. 
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Upon this the sheriff acted, and the bond was procured and 
filed soon after the levy. 

The sheriff having proceeded to make the levy without 
the bond, could not afterwards raise the question that it had 
not been given, and should be held to the same degree of 
diligence which would be required in ordinary cases. The 
bond, though subsequently given, having been for a legal 
purpose authorized by statute, would be valid. (MIllies v. 
Fitzgerald, 11 Tex., 417.) 

The fifth and eighth special charges asked by the defend- 
ant, and the refusal to give which is assigned as error, were 
to the effect that the defendant was not bound to levy upon 
property unless he had reasonable and probable cause to 
believe that the same belonged to the defendants in attach- 
ment, and that if the amount levied upon was equal to their 
interest in the stock of goods, the defendant was not liable. 

This issue, substantially as asked, was, in our opinion, sub- 
general 


= 
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mitted to the jury in the second subdivision of the 
charge by the court. 

The facts pertaining to the alleged error, that counsel for 
the plaintiffs was permitted to read additional authorities to 
the court in his closing argument, are not sufficiently pre- 
sented by the record to show such error as would authorize 
a reversal of the judgment. The points upon which the 
authorities were adduced, the circumstances under which 
they were read, and whether or not the opposing counsel 
had the right to reply, are uot shown; and in the absence of 
facts to the contrary, we should indulge the presumption that 
the court exercised a sound discretion in the matter. 

The refusal of the court to give the special charge asked, 
that the jury should find for the defendant because plaintifis 
had failed to offer the official bond of the defendant in evi- 
dence, is assigned as error. 

The plaintiffs, after having made appropriate allegations, 
sufficient if proven to authorize a judgment in their favor, 
then alleged the execution of the oificial bond, with security, 
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and prayed that the sureties also be cited, and for judgment 
on the bond. There was also a prayer for general relief. 

Upon the final trial the cause was dismissed as to the sure- 
ties and judgment rendered against the sheriff alone. 

Under our practice, frequent instances of which occur in 
pleas in reconvention for wrongful suing out writs of attach- 
ment and sequestration, the remedy on the bond is often 
waived and judgment sought against the principal without 
regard to the sureties. A sheriff’s bond is intended, not so 
much to fix his liability for wrongful acts, as to secure the 
damages occasioned thereby. This security, however, can be 
waived by the party intended to be benefited thereby. There 
were suilicient allegations to make the defendant liable with- 
out regard to those in relation to the bond. The material 
issues Which constituted this liability and his defense thereto, 
whether the suit was upon the bond or independently of it, 
were the same, and the defendant could not have been preju- 
diced by the course taken. It is not perceived that, by our 
liberal system, under the circumstances as shown by the ree- 
ord, there was error in permitting the plaintiffs to elect to 
proceed against the sheriff alone without regard to his bond. 

The main question in the case relates to the liability of the 
defendant for failure, as sheriff, to make a sufficient levy to 
satisfy the writ of attachment. 

The testimony all tends to prove that the goods were re- 
leased, not because they were not subject to the writ, but for 
fear that the levy was excessive. The sheriff was commanded 
to attach suflicient property to make $1,273.05. The facts show 
that after about $1,540 worth, at invoice prices, had been 





levied upon and inventoried, an amount was released suffi- 
cient to reduce the levy to $1,273.05, the exact sum stated 
in the writ. On the sale, the property brought only the sum 
of $649.60, and after deducting cost left net $525.15. 

We think the true rules, as deduced from the weight of 
authority upon the subject of the duties and liability of an 


officer in making a sufficient levy, are these: That the pro- 
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cess in his hands being designed as a security for the plain- 
tiff’s debt, and not as an instrument of oppression to the 
debtor, he should on the one hand avoid making an insufli- 
cient levy, and on the other avoid making an excessive one; 








that in determining what should be a sufficient levy, so as to 






prevent accountability from negligence or a design to injure 






either of the parties interested, he should exercise a cautious 





and reasonable discretion, such as should influence the con- 
duct of prudent and discreet men generally in the manage- 
ment of their own affairs; that, tested by this standard, if the 
levy is either insufficient or excessive, then he should be re- 
sponsible in damages to the party injured. If, however, he 
comes up to this measure, then he should not be responsible, 



















although damage in fact may have accrued to one or the 
other. (Cornelius v. Burford, 28 Tex., 208; Ilarrison v. ILar- 
wood, 31 Tex., 650; Commonwealth v. Lightfoot, 7 B. Monr., 
298; Lynch +. Commonwealth, 6 Watts, 495; Governor v. 
Carter, 3 Hawk., 328; Lawson rv. The State, 5 Eng., 28; 
Freem. on Ex., sec. 253; Shear. & Red. on Neg., see. 521.) 

Although a certain amount of discretion must be left to 
the oflicer, depending to some extent upon the facts and 
circumstances of the particular case, yet as a general rule, 
established by many eases, the value of the property levied 
upon should be equal to the amount of the debt sought to be 
recovered, making a proper allowance for depreciation in 
value naturally incident to the property, and depreciation 
in price as the usual effect of a foreed sale, and, in addition, 
for costs and incidental expenses. (Griffin v. Ganaway, 8 
Ala., (N. 8.,) 625; Freem. on Ex., see. 253.) 

Tested by these rules, even if it be admitted that the goods 
at the sale should have brought the invoice price, as tending 













to prove which the rejected evidence of defendant was offer- 






ed, still the defendant seems not to have exercised proper 






diligence in this case, as he released all the property levied 
upon except, in his judgment, an amount sufficient to make 
the full value only of the debt, leaving no margin for depre- 
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ciation in value, from delay, forced sale, or otherwise, or for 
incidental expenses and costs. The goods sold for much 
less than the estimated value placed upon them by the sheriff, 
and from the amount of the sale he deducted $136.85 costs. 

Tt is reasonable to presume that the verdict of the jury, 
although much less than the actual damage sustained by the 
plaintiffs, was intended to cover the difference between the 
value of the goods at the time they were levied upon, and 
the additional amount which should have been levied upon 
to meet these contingencies. 

There being no error apparent upon the record, the judg- 
ment below is affirmed. 

AFFIRMED. 





Conapon & Ayitsworti v. H. W. Monror & Co. 


1. PLEADING—PARTNERSHIP.—The partnership of defendants, who 
are sued upon an instrument of writing alleged to have been signed 
by the firm, can be put in issue by pleadings not sworn to. 

. SAME—CASE APPROVED.—Cushing v. Smith, 43 Tex., 261, approved. 

3. SUIT AGAINST PARTNERSHIP.—Suit against two parties alleged to 

be partners, upon an account, with prayer for general relief, on 
procf of the account as against one of the defendants, can be main- 
tained against such defendant. 

4, CASE APPROVED.—Willis v. Morrison, 44 Tex., 33, approved. 


to 


Appreat from Gonzales. Tried below before the Hon. 
Everett Lewis. 
The facts sufficiently appear in the opinion. 


Joseph O° Connor, for appellants. 

I. The court erred in overruling plaintiffs’ exception to 
the introduction of evidence by defendants to prove that no 
partnership existed. (Paschal’s Dig., art. 1442; Drew r. Iar- 
rison, 12 Tex., 279; Persons v. Frost & Co., 25 Tex. Supp., 
129; Davis v. Marshall, 25 Tex., 372; May & Co. v. Pollard, 
28 Tex., 677.) 
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If. The court erred in overruling plaintiffs’ motion for 
new trial, for the reasons therein stated. 

Ist. It was apparent from the evidence that the goods had 
been received by one of these defendants, and had not been 
paid for. The verdict was contrary to this evidence. 

2d. The court, in the second instruction to the jury, led 
them to believe that if the proof did not establish a part- 
nership between the defendants, no debt or liability was 
ereated on the part of either of them by the purchase and 
receipt of the goods. 

sd. Plaintiffs’ petition contained a prayer for general re- 
lief, which entitled plaintifis to a new trial, that they might 
correct the errors in their pleadings, in misjoinder of parties, 
and the court should have granted a new trial, when it was 
apparent that an injustice had been done, or granted such re- 
lief as the equities of the case required. (Ilipp v. Hutchett, 
4 Tex., 24; Hardy v. De Leon, 5 Tex., 211; MeDaniel v. 
Mann, 25 Tex., 102; Trammell ». Watson, 25 ‘Tex. Supp., 
216.) 


Turwood & Winston, for appellees. 

I. The statute only requires a denial of partnership under 
oath, where the defendants deny the partnership of plaintiiis, 
or where the suit is founded upon a written contract. 

In this case the defendants denied that they were partners 
only. (Paschal’s Dig., arts. 1442, 1443.) 

IT. The petition must state the cause of action correctly, 
and when the evidence ditiers from the allegations in the pe- 
tition, the variance is fatal. 

The appellants sued II. W. Monroe & Co. The statement 
of facts shows that no such firm existed at the time of the 
alleged sale. (Gammage v. Alexander, 14 Tex., 418.) 

il. A party must recover, if at all, upon the identical 
cause as made in his petition. (Parker v. Beavers, 19 Tex., 
410; Roseborough v. Gorman, 6 Tex., 314.) 

























Cona@pon v. MONROE. 





Opinion of the court 


GouLp, AssocratEe Justice.—Appellants, in their petition, 
alleged that TI. W. Monroe and John Monroe composed the 
firm of Tl. W. Monroe & Co.; alleged a sale of goods to the 
firm, and, after praying for citation to defendants, prayed 
for judgment for their debt and for equity and general relief. 
The defendants filed separate answers, not verified by aflida- 
vit, denying the existence of the firm and denying the alleged 
indebtedness. Evidence was admitted, over the objection of 
appellants, establishing that there was no such firm as I. W. 
Monroe & Co., but that H. W. Monroe carried on business 
in his own name. It appeared, also, that the goods were 
received by him, and that he admitted the debt. The charge 
of the court instructed the jury, that unless there was such a 
firm as Il. W. Monroe & Co., composed of I]. W. Monroe 
and John Monroe, to find for defendants; and accordingly 
there were verdict and judgment for defendants. 

Appellants’ first proposition is, that “the court erred in 
admitting the testimony to prove no partnership, because the 
answer of defendants was not verified by affidavit of one or 
both of defendants.” The response to this proposition is, 
that the petition was not founded on any written instrument 
charged to have been executed by the firm, and that the 
partnership of defendants “ was put in issue by the pleadings, 
without being sworn to.” (Cushing v. Smith, 48 Tex., 261; 
Fowler v. Davenport, 21 Tex., 634.) But the charge of the 
eourt prohibited the jury from finding against either of the 
defendants, unless their liability as a firm had been estab- 
lished. This charge, however correct, if tested by “the rigid 
system of the common law as to forms of action,” asserts a 
rule of pleading and practice which this court has declared 
to be “contrary to the whole current of our practice and 
decisions.” (Willis v. Morrison, 44 Tex., 33.) The question 
came up directly in that case, and was decided contrary to 


the position taken in the charge under consideration. On 
the authority of Willis v. Morrison, the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 
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W.S. Cuunn v. C. W. Gray. 


1. SUIT ON FOREIGN JUDGMENT—JURISDICTION.—I) a suit upon a 
judgment rendered in another State, the record of such judgment 
may be contradicted as to the facts necessary to give the court juris- 
diction, notwithstanding it may be recited therein that they exist. 

. JURISDICTION.—If it be shown in such suit that in fact jurisdiction 
did not attach, the judgment is a nullity. 

3. CASES APPROVED.—Norwood v. Cobb, 15 Tex., 500, and Norwood 

v. Cobb, 24 Tex., 553, cited and approved. 


to 


AppeaL from Fayette. Tried below before the Hon. L. 
W. Moore. 

April 27, 1877, C. W. Gray brought suit in the District 
Court of Fayette county against W. 8. Chunn, on a judg- 
ment alleged to have been rendered in the Circuit Court of 
St. Louis county, Missouri, on June 10, 1867, in a suit be- 
tween the parties. A duly certified copy of the judgment 
and of the proceedings in the suit was filed with the petition 
as an exhibit. 

May, 1877, the defendant answered, after a general de- 
murrer and general denial, by amendment, that the judgment 
sued on was a nullity, because he had never been personally 
served with process, nor otherwise notified of the pendency 
of the suit of plaintiff against him in the Circuit Court of St. 
Louis county, Missouri, in which the judgment sued upon was 
rendered, and alleging that the return of the officer of serv- 
ice upon him was false, &e.; that after the rendition of the 
judgment sued upon, and in the year 1868, defendant and 
plaintiff had a settlement, in which plaintiff released all claim 
he had against defendant by virtue of said judgment, in con- 
sideration of defendant surrendering and giving up to plaintiff 
four promissory notes held and owned by the former against 
the latter, and that thus the said judgment had been paid off 
and discharged. 

At the same term, the plaintiff interposed a general de- 
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murrer and special exceptions to the answer, in effect that 
the amended answer was defective— 

1. Because it was not sworn to. 

2. Because it is incompetent to impeach and contradict 
the truth of the officer’s return of service contained in the 
record of the judgment sued on. 

3. Because the matter of settlement, &c., set up was no 
defense to plaintiff’s action, beeause the same should have 
been litigated in the former suit, and was concluded by the 
judgment in that suit. 

At that term, the court sustained the second of said special 
exceptions and overruled the first and third; to which ruling 
of the court in sustaining the second the defendant excepted. 

At the May Term, 1878, defendant, with leave of the court, 
amended this answer so as to correct some misstatements; 
and on the 13th of May, 1878, the cause coming on for trial, 
the court, at the instance of plaintiff, again ruled upon the 
pleadings as at the former term. The cause was then tried 
before a jury, who returned a verdict for the plaintiff for 
$2,716.62; for which judgment was rendered. Defendant's 
motion for a new trial having been overruled, he appealed. 


Timmons & Brown, for appellant.—The court erred in sus- 
taining the special exception of plaintiff to defendant’s an- 
swer, and in excluding the testimony of defendant to sustain 
the allegation of said answer, that there was no personal 
service, or other notice of the suit in which the judgment 
sued on was rendered, served upon defendant. 

The judgment of no court is valid or binding unless it has 
jurisdiction of the subject-matter involved in the suit and of 
the person of the defendant. And the want of jurisdiction 
may be shown by proving the falsity of the officer’s return of 
service, and this notwithstanding the judgment itself finds 
the fact of service. (Norwood v. Cobb, 15 Tex., 500; Nor- 


-ee 


wood v. Cobb, 24 Tex., 553.) 


[ No brief for appellee reached the reporters. ] 
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Bonner, Assoctate Justice.—The only question presented 
by the record in this case, is this: When a judgment of a 
sister State, rendered by default, which contains the recital 
that the defendant had been duly cited by personal service, 
is sued upon in this State, can the defendant contradict the 
record by denying that he had in fact been thus cited ? 

The proper construction of section 1 of article 4 of the 
Constitution of the United States, that «full faith and credit 
shall be given in each State to the public acts, records, and 


99 


judicial proceedings of every other State,” and of the act of 
Congress of May 26, 1790, which provides * * * ‘that 
said records and judicial proceedings, authenticated as afore- 
suid, shall have such faith and credit given to them as they 
have by the law or usage in the courts of the State from 
which such records are or shall be taken,” has given rise to 
irreconcilable conflict of opinion in the courts of the several 
States of the Union. In some, it is contended that judgments 
of sister States, like domestic judgments, should have “un- 
controllable verity, which admits of no plea or proof to the 


contrary”; and in others, that as to the question of jurisdiction, 
trom “necessity rather than reason,” they should be open to 
inquiry. (Freem. on Judg 


=: 


The Sapreme Court of the United States, to which the final 


sees, 559-500.) 


determination of such cases appropriately belongs, and its 
decision of which should have peculiar weight and binding 
authority, in the elaborate case of Thompson ¢. Whitman, 18 
Wall., 457, reviews many cases upon this question, and an- 
nounces the conclusion, that neither the constitutional pro- 
vision nor the act of Congress prevents such inquiry into 
the jurisdiction of the court of another State, and that the 
record of such judgment may be contradicted as to the facts 
necessary to give the court jurisdiction, notwithstanding it 
may be recited therein that they did exist; and if it be shown 
that in fact such jurisdiction did not attach, the judgment is 
a nullity. 

The previous decisions of this court sustain the same view. 
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(Norwood v. Cobb, 15 Tex., 500; Norwood v. Cobb, 24 Tex., 
551.) 

For the error in the court below, in sustaining exceptions 
to this defense, the judgment is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 





A. J. McLouta et at. v. Isaac 8. Hurt Et At. 


1, REGISTRATION AS NOTICE.—Registration is constructive notice only 
of what appears on the face of the deed as registered. 

2. BONA-FIDE PURCHASER.— Against a bona-fide purchaser, a mort- 
gage will not be corrected iu its description so as to include lands 
intended to be mortgaged 


Appeal from Galveston. Tried below before the Tlon. 
William II. Stewart. 

November 27, 1877, McLouth and Erhard brought suit in 
the District Court of Galveston county to enforce the collec- 
tion of six promissory notes, of date July 23, 1874, each for 
$750, made by C. F. White, in payment for the southeast 
quarter of the northeast quarter of out-lot number 67 of the 
city of Galveston. 

It was alleged that the notes had been assigned to plain- 
tiffs, and were secured by a mortgage upon the lot for which 
they were given, executed by the maker of the notes at their 
date, but, by mistake, the mortgage on its face was for “the 
southeast quarter of said out-lot number 67”; that, by a cleri- 
eal error, the mortgaged property was misdescribed. Decree 
was asked reforming the mortgage according to the intent 
of the parties thereto, and for foreclosure of the lien upon the 
lot, &e. 

It was further alleged that White, on 18th of September, 
1874, had conveyed the lot to John H. Hurt, trustee, to 
secure a loan of $2,000 made by Isaac 8. Hurt to White, 
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with interest at thirty per cent. per annum, and that said con- 
veyance was made by White to defraud his creditors. Other 
conveyances were alleged as made by White. 

All interested were made parties. Isaac 8. Hurt claimed 
the property by purchase at trust sale made by John H. 
Hurt, without notice of the claim asserted by plaintiffs. 

It was in evidence that the vendors of the premises con- 
veyed to White, received the notes, correctly describing the 
property, and the deed of trust or mortgage to Seitfert, which 
omitted the words “of the northeast quarter,” or block, 
without discovering the error in the latter; that this deed 
of trust was executed July 28, 1874, and filed and indexed 
by the authorized officer having custody of the records of 
said county, July 30, 1874, the index showing the date and 
character of the instrument, the name of the parties, but no 
description of the property conveyed; that the out-lots of the 












city of Galveston are described and treated in conveyancing 
as divisible into four distinct quarters, ( as, northeast, southeast, 
northwest, soutliwest,) and that said out-lot 67 was so divided, 
but that the means of tracing a title is through the indexes 





of names, and that there are no indexes of lots and blocks; 
that the property embraced in White’s trust deed to Seif- 
fert was never owned by White, but at that date contained 
four residences and costly improvements belonging to other 
parties; that appellees’ attorney, E. T. Austin, Esq., in the 
investigation of said title, sought the record of mortgages 
and deeds, “and examined no other record or souree of in- 
formation than the record above referred to, and did not 
notice the mortgage of property in said out-lot 67, made con- 
temporaneously with the deed of said vendors to White, to 
secure a like amount of money shown in the consideration of 
said deed.” Appellees testified that they had no knowledge 
at the time of their loan that the purchase-money claimed by 
appellants had not been paid. 

Judgment was rendered giving priority to Hurt out of the 
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proceeds of sale of the property, over the lien of the plaintiffs 
below. The plaintiffs appealed. 


Arthur W. Andrews, for appellants. 

I. « Whatever puts a party upon inquiry, amounts in judg- 
ment of law to notice, provided the inquiry becomes a duty, 
as in the case of purchasers and creditors, and would lead to 
the knowledge of the requisite fact by the exercise of ordi- 
nary diligence and understanding.” (4 Kent’s Comm., 179.) 

IIe is not an innocent purchaser “who has notice of such 
facts as Would lead to the discovery of the truth upon proper 
inquiry, and who stops short in his inquiry of that point to 
which a prudent man under the circumstances would go.” 
(Bacon v. O'Connor, 25 Tex., 213.) 

«Where a man has notice, whether by recital, description 
of parties, or otherwise, of an instrument which, from its 
nature, must form directly or presumptively a link in the 
title, or is told at the time that it does so, he will be pre- 
sumed to have examined it, and therefore to have notice of 
all instruments or facts to which an examination would have 
led him.” (Kerr on Fraud and Mis., pp. 240, 237; Hill. on 
Mort., 668-672; 2 Sugden on Vend., 329; 15 N. Y., 362; 
Hawley v. Cramer, 4 Cow., (N. Y.,) 717.) 

“ Although the party whose interest would prompt him to 
misrepresent asserts that an incumbrance has been paid off 
or discharged, without furnishing any proof whatever, or re- 
ferring to any circumstances in supporting his assertion, the 
purchaser who fails to make further inquiry will neverthe- 
less be guilty of such a degree of negligence that he will be 
considered as having notice.” (Hinde v. Vattier, 1 McL., 
110.) 

II. When notice is specially charged in proceedings to 
establish a lien for unpaid purchase-money as against subse- 
quent ineumbrances, the burden of proof is upon the defend- 
ant to show that he had no notice, actual or constructive, of 
the lien claimed by plaintiff, or that the vendor agreed to 
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waive his lien, and a receipt for the purchase-money indorsed 
upon the conveyance is not sufficient to repel the presump- 
tion of the existence of such lien. (Eborn v. Cannon, 32 
Tex., 245; Harrison v. Boring, 44 Tex., 263; Boone v. Chiles, 
10 Pet., 177; Gilman v. Brown, 1 Mason, 217; 2 Sugden on 
Vend., sec. 318; Story on Agency, 451.) 

III. The court erred in deciding that the deed of trust 
shown in the defendant Iurt’s pleadings invested the trustee 
named therein with a better title to said land than, at the 
date of the execution thereof, existed in the defendant C. F. 
White, the maker thereof. 

«A mortgage is personal estate. The mortgagee has a 
mere lien or pledge.” ( IIill. on Mort., 215.) 

IV. On the trial a lien was established in favor of plain- 
tiffs, and in favor of defendant Isaac 8. ILurt, against the 
land in controversy, for the sums adjudged to them respect- 
ively in said suit; the lien of plaintiffs for unpaid purchase- 
money, and the lien of defendant ILlurt by virtue of said 
deed of trust executed to secure money loaned to the said 
vendor, C. F. White. The court erred in adjudging priority 
to the lien of said Hurt over the lien of plaintiffs for pur- 
chase-money, and refusing to reform, establish, and enforee 
the conditions of the deed of trust held by plaintiffs, as prayed 
for in their pleadings. 

The vendor’s lien for unpaid purchase-money attaches to 
the land, even without any special agreement for that pur- 
pose, from the moment of sale. (Briscoe v. Bronaugh, 1 
Tex., 330; Dunlap v. Wright, 11 Tex., 604; 4 Kent’s Comm., 
152. 

V. Among common creditors, he who has the oldest lien 
has the preference. 

Appellants having first sought to enforce their equity as 
against the land sold, appellee, prior to said proceedings, hav- 
ing actual notice thereof, and they having in said proceed- 
ings established their lien, were entitled to all the advantages 
which the rule of law and equity affords,—qui prior est tem- 
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pore potior est jure. (Fisk v. Wilson, 15 Tex., 434; 2 Johus. 
Ch., (N. Y.,) 608.) 


Ballinger, Jack & Mott, for appellees. 

I. The record of a lien prior in time, on a certain parcel 
of ground, does not operate as notice to a subsequent mort- 
gagee of a certain lien upon another and distinct parcel of 


ground. 

The vendors of White conveyed to him, free of all lien, 
the southeast quarter of the northeast quarter of out-lot 67, 
acknowledging in their deed the payment of the purchase- 
money. 

The notes which the said White executed in payment for 
this property, describing the property correctly on the face of 
each, were not recorded, nor were they copied in the deed 
of trust which he also executed in favor of his vendors for 
the purpose of securing said notes. This deed of trust for 
the purchase-money embraces only, as the property to be 
affected by the instrument, the southeast quarter of out- lot 
67, making no mention of the southeast quarter of the north- 
east quarter of out-lot 67, which latter lot of ground is the 
property in fact conveyed to White and mortgaged by White 
to Hurt. 

The out-lots in the city of Galveston are divided into four 
equal quarters on the map of the city, known and described 
as the northeast, northwest, southeast, and southwest quarters 
of said out-lots, and these out-lots are bought, sold, and con- 
veyed accordingly, by the quarter. These four quarters of 
the same out-lot are as different and distinct from each other 
as any other separate blocks in said city. Out-lot 67 is so 
divided and treated. (Paschal’s Dig., art. 4988; Henderson 
v. Pilgrim, 22 Tex., 464; Rawles v. Perkey, 50 Tex., 311; 

2 Jones on Mort., 550; Wade on Law of Notice, 70, 71, 
80, 81; Sanger v. Craigue, 10 Vt., 555;° Lally v. Holland, 1 
Swan, (Tenn.,) 396.) 


Il. The plaintiffs were bound to prove notice. Notice 
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to the attorney, with respect to the record, is notice to the 
client of the actual state of the record, but is not notice of 
matters not disclosed by the record. 

Hurt employed E. T. Austin, Esq., attorney at law, famil- 
iar with records and land matters, to investigate the title. 
[le made a thorough examination of the records of deeds 
and mortgages of the county, found nothing of record against 
the property, and reported the fact to his client; and there- 
upon Hurt made the loan upon the faith of the property. 
Austin confined his investigation to the particular piece of 
property offered by White, (the southeast quarter of the north- 
east quarter of out-lot 67,) not noticing or respecting the deed 
of trust of White on a different quarter of the same out-lot. 
He reported the title good and free of incumbranee.  ( Mar- 
tindale v. Price, 14 Ind., 115; Banks v. Ammon, 27 Penn. 
St., 172; Nelson v. Wade, 21 Iowa, 49.) 


Goutp, AssocraTE Justice.— White held under an absolute 
deed acknowledging receipt of the consideration, and when 
Hurt acquired his lien there was nothing of record to give 
notice that the purchase-money had not in fact been paid, or 
that the property was incumbered by deed of trust or other- 
wise. The deed of trust on its face purported to convey an 
entirely different part of out-lot 67 from that purchased by 
White and afterwards mortgaged to Ilurt. The registration 
of that trust deed was not constructive notice of an incum- 
brance on different property. Registration is constructive 
notice only of what appears on the face of the deed as regis- 
tered. (Nelson v. Wade, 21 Towa, 52; Lally v. Holland, 1 
Swan, 411; Baldwin v. Marshall, 2 Humph., 116; Frost ». 
Beekman, 1 Johns. Ch., 299; Lessee of Jennings v. Wood, 
20 Ohio, 266.) 

It is claimed that, notwithstanding the evidence shows that 
neither Iurt nor his attorney had any actual knowledge of 
the deed of trust under which appellants claim, a proper in- 
vestigation of White’s title would have fed them to inspect 
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the record of that trust deed, and that by such inspection a 
reasonably prudent man would have been led to inquire 
whether it was not intended to embrace the same property 
that was conveyed to White. It it had appeared that IHurt 
or his attorney had actual knowledge of the deed of trust, 
and had inspected it as recorded, then it might have been a 
question of fact whether they were not so put upon inquiry. 
But no authority has been cited supporting the presumption, 
in opposition to direct evidence to the contrary, that the ree- 
ord ot the deed of trust was actually examined. Such an 
extension of the constructive notice arising from registration 
is unauthorized by anything in the statute, and is not sup- 
ported by authority. (Watson v. Challs, 11 Tex., 93; Peterson 
v. Lowry, 48 Tex., 411.) 

As Hurt oceupied the position of an innocent purchaser 
without notice, the court did not err in refusing to reform 
the deed of trust as to him, or in giving his lien the prefer- 
ence. The judgment is affirmed. 

AFFIRMED. 





James M. Branpon vy. Guuir Crry Corron Press anpD MANU- 
FACTURING Co. 


1. PRACTICE—CONTRIBUTORY NEGLIGENCE.—As a general rule, the 
question of negligence is one of fact for the jury; and where the 
issue is upon contributory negligence by plaintiff, it would be error 
to withdraw such question from the jury. 

. CONTRIBUTORY NEGLIGENCE.—It is the duty of one who seeks re- 
dress for another’s wrong, to use due diligence to prevent loss thereby. 


to 


This principle applies toa breach of contract, and a party is not 
entitled to compensation for consequences of a breach when he had 
opportunity to prevent them. 

3. DAMAGES—PROXIMATE CAUSE.—The intervention of the independ- 
ent act of a third person between the wrong complained of and the 
injury, and which act was the immediate cause of the injury, is 

made a test of that remoteness of damages which forbids recovery. 
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4. DAMAGES—PRACTICE.—Althouch the question of contributory neg- 
ligence proper is one of fact for the consideration of the jury, under 
proper instructions, yet the question of the remoteness of damage 
is one of law to be decided by the court. 

5. DAMAGES.—See case for facts which did not authorize a recovery for 
damage subsequently developed, which had as its primary origin the 
wet condition of cotton when delivered for shipment. 


APPEAL from Galveston. Tried below before the Ton. 
William IT. Stewart. 

James M. Brandon sued appellee for damage by rain-water 
to a lot of three hundred and twenty bales of cotton, charg- 
ing that the same was stored with the defendant at Galveston 
as warehouseman, and damage oceasioned by its negligence. 
The damage was alleged generally at $3,000; and specially, 
that in the month of January, 1875, plaintiff purchased the 
cotton, then stored with defendant, and in good order, for 
shipment to New York; that about a week after that it was 
shipped to New York by the steamship Clyde, for sale on 
arrival; that, owing to water-damage received while in de- 
fendant’s possession, at the time of arrival in New York, 
about Ist of February, in ordinary course, the cotton was 
frozen and unmarketable; that during necessary delay in 
preparing it for market he lost by depreciation in price 
$763.18, and was forced to sell twenty-three bales as pick- 
ings, at a loss of $808.13; and by loss in weight, $357.72; 
and by extra costs and charges, $364.86. That the under- 
taking of the company was to keep the cotton, prepare it for 
shipment, and deliver it on the wharves in Galveston to the 
steamship company for shipment; and in and about the 
keeping, preparation, and delivery, to exercise due and ordi- 
nary care and diligence, and especially to protect it from 
rain-water; that said loss and damage were occasioned by 
its failure so to do. 

Defendant pleaded, by answer: (1.) General denial. (2.) 
That the cotton was not damaged while in its possession, but 
was delivered by it to plaintiff in good order and he receipted 
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it without objection. (3.) That it was raining when the plaintiff 
ordered the cotton to be compressed and delivered to steam- 
ship; that he specially directed that no regard should be had 
to weather; that defendant, without such special instructions, 
would not have turned out the cotton for shipment; that it 
received water-damage only by defendant acting pursuant 
to plaintiff’s instructions. (4.) Plaintiff was present during the 
compressing and shipping of the cotton and knew its condi- 
tion; that had he objected, the cotton would not have been 
shipped, but kept in the press, dried out, and all damage pre- 
vented; that, besides the damage the cotton sustained by 
shipment to New York on account of the weather, there 
were no facilities in New York for properly caring for cot- 
ton damaged by water, and it continued to damage after 
arrival there. 

On the trial, the evidence showed losses on cotton under 
the various heads, for which damages were claimed, by rea- 
son of its then damaged condition, when received by Moody 
& Jemison in New York. 

There was no conflict of evidence as to plaintiff being in- 
formed by the steamship company in Galveston that the 
cotton was too wet for them to give a bill of lading for it as 
in good order, and that he obtained the bill of lading by tell- 
ing the agent of the company that he would not look to his 
company, but would claim from the appellee any damages 
the cotton might sustain. 

There was conflict of evidence between the superintendent 
of appellee’s warehouse and the appellant, as to whether or 
not said superintendent was told, when the cotton was deliv- 
ered to appellant, that it was in bad order and that the press 
would be looked to for damages. 

‘The evidence sustains the answer as to Moody & Jemison 
having advanced cost price of the cotton and not having 
been paid the same, and that they are not looking to the 
appellant for the losses on the cotton, but are suing the 
steamship company. The evidence shows the advantages of 
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facilities of Galveston and appellee over any in New York 
for drying and re-baling wet cotton. 

The evidence was conflicting as to whether or not the cot- 
ton was wet while in warehouse, or by being delivered in the 
rain. 

The court charged, in substance, that appellee was liable 
for damage to the cotton while in warehouse, and also while 
going to the ship, unless plaintiff ordered it to be sent to the 
ship rain or shine. And that if the plaintiff did not know 
betore the bill of lading was executed that the cotton was wet, 
then plaintiff could recover also the damages the cotton re- 
ceived after it left Galveston. 

Verdict and judgment for defendant. Plaintiff appealed. 





R. G. Street, for appellant. 
I. The court instructed the jury that plaintiff was not enti- 
tled to recover damage accruing after the ship left Galveston 
and while ex route for New York, if he knew the wet condi- 
tion of the cotton before he received bill of lading for it. 
Our proposition is, that whether the receipt of bills of 
lading for the cotton by the plaintiff, and allowing it to go 
forward to New York knowing it to be wet, constitute con- 
tributory negligence or not, is a question of fact for the jury. 
There was evidence tending to sustain all of the plaintiff’s 
allegations, and the plaintiff admitted that he knew the wet 
condition of the cotton at the time he received bills of lading. 
There was evidence tending to show that the plaintiff only 
became aware of the cotton being wet atter the press had 
delivered it on the wharf to the ship, and that he then com- 
plained to the vice-president and to the superintendent of 
the company about the wet condition of the cotton; that the 
latter replied, “he knew the cotton was wet, but that the 
press would rectify it.’ There was also evidence tending to 
show that wet cotton generally improves—dries out—on the 
trip from Galveston to New York. (Paschal’s Dig., sec. 
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1464; Texas and Pacific Railroad Co. v. Murphy, 46 Tex., 
356, and authorities there cited.) 

II. Plaintiff is entitled to recover for all loss the natural 
and proximate result of damage to the cotton while in defend- 
ant’s possession, if such damage arose solely from the want 
of ordinary care on the part of the defendant. And if the 
defendant knew of the damage, and also that the cotton was 
in course of shipment to New York, then the loss, while in 
transit to New York, if accruing solely from effects of cold 
weather on the damage arising from neglect, for which de- 
fendant is answerable, may be recovered, where, as in this 
action, it is specially alleged. 

There was evidence tending to show that the cotton was 
stored with defendant in good order; that the same became 
wet with rain while in defendant’s possession; that plaintiff 
first became aware of the wet condition of the cotton after it 
had been delivered by defendant on the wharf, at Galveston, 
to the steamship. Of this the plaintiff complained, at the 
time, to the vice-president and to the superintendent of the 
defendant company, and was told by the latter, «he knew it 
was wet, but that they would rectify it”; that the specific 
loss set out in the petition (except profits) was sustained, and 
that the same was produced solely by cold weather operating 
upon the wet cotton en route by steamship to New York. 
(Travis v. Dutfau, 20 Tex., 57; Calvit v. McFadden, 15 Tex., 
327; Moore rv. Anderson, 30 Tex., 229; Durst rv. Switt, 11 
Tex., 281; Gee v. L. & Y. R. R. Co., 6 TL. & N., 211; Wil- 
son v. L. & Y. RR. Co., 9 C. B., (N.S...) 632; 2 Greenl. 
Ev., sees. 256, 268; Dickinson v. Boyle, 17 Pick., 78; Vicars 
v. Wilcox, 2 Smith’s Lead. Cas., 531; Knight v. Gibbs, 1 A. 
& E., 43, 112, 113; Sedg. on Dam., sees. 67, 79, 80, 82, 86, 
87.) 


Min & Biker, for appellee. 
I. Injury by treezing, and loss of profits by delay incident 
thereto, cannot be reasonably supposed to have been contein- 
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plated by the parties, at the time of their contract, as incident 
to and caused by a breach by the cotton getting wet in the 
warehouse. (13 Tex., 324; 25 Tex. Supp., 188.) 

II. It was the duty of appellant, when notified by the ecar- 
rier that the cotton was so wet that the steamer would not 
be responsible for it, to have taken steps to prevent the wet 
cotton from damaging; and if appellant failed to do so, the 
after damages are too remote to be recovered. 

The charge of the court below, that the damage that ac- 
erued after appellant shipped, knowing that it was wet, was 
too remote for recovery, is the correct rule. ( Whart. on 
Neg., sec. 137 and note; 6 Sedg. on Dam., p. 106 and note; 
Loker v. Damon, 17 Pick., 284; Milton v. Hudson River 
Steamboat Co., 37 N. Y., 210; Hamilton v. MePherson, 28 
N. Y., (1 Tiff.) 76.) 

III. Appellant’s allegations of “having been damaged” 
to the extent of deterioration in quality and weight, and * had 
paid ” the amount of expenses for putting cotton in order, are 
not sustained by the proof, but, on the contrary, evidence 
sustains appellee’s special answer showing that Moody & 
Jemison had lost the deterioration and paid these expenses. 
(Moore v. Anderson, 30 Tex., 224; Hoggland v. Cothren, 25 
Tex., 346; Edw. on Bail., 2d ed., sees. 362, 584; Sedg. on 
Dain., 6th ed., p. 273 and note; Ward v. Haws, 5 Minn., 440; 
Burt v. Dewey, 40 N. Y., 283; Pierce v. Benjamin, 14 Pick., 
360; Higgins v. Whitney, 24 Wend., 379.) 


Bonner, Assocrate Justice. —The court in this case sub- 
mitted to the jury the question of the liability of the defend- 
ant for damages to the cotton while in its possession and 
on the way to the steamer Clyde for shipment. The jury 
having found a general verdict for the defendant, and there 
being no alleged error in the proceedings up to this point, 
the presumption must be indulged, that at the time the cot- 
ton was thus placed upon the wharf, no such damage had 
accrued as would entitle the plaintiff to a judgment. 
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Plaintiff’s case seems to proceed upon the theory that he is 
entitled to recover for damage subsequently developed, which 
had as its primary origin the wet condition of the cotton when 
delivered upon the wharf. Upon this subsequently devel. 
oped damage, is based his alleged special damage, for which 
he seeks recovery. The action of the court in the charge 
upon this issue as given, and in the refusal to give the special 
charges asked, is assigned as error, and the determination of 
this question is decisive of the case. 

The jury were virtually instructed by the court that the 
plaintiff’s right to recover depended upon the question of his 
knowledge or ignorance of this wet condition of the cotton 
at the time he received and shipped it. It is contended by 
the plaintiff that whether his shipment of the cotton, under 
the circumstances as developed by the testimony, caused the 
damage, was a question of contributory negligence, which 
should have been left to the jury; and that by the charge of 
the court it was virtually taken from them. 

If this had been a question purely of contributory negli- 
gence, we think there would have been error in not submit- 
ting it as a question of fact for determination by the jury; 
as, under the decision of this court, the question of negligence, 
as a general rule, is one of fact, to be submitted, by appro- 
priate instructions, for their consideration. (Texas and Pacitie 
Railroad Co. v. Murphy, 46 Tex., 356.) This is the rule also 


deduced by Mr. Cooley, as supported by a great majority of 


the cases. (Cooley on Torts, 670.) 

The testimony of the plaintiff himself, however, shows that 
he had full knowledge of the condition of the cotton .before 
the bill of lading was signed, and that in fact he only received 
a clean bill of lading by reason of his urgent solicitation and 
as a matter of personal favor. It was further in evidence, 
that the immediate cause of the injury was the continued 
freezing and thawing of the cotton after it had been shipped 


by the plaintiff from Galveston and had reached the city of 


New York. 
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The question, then, arises: Was the plaintiff, under the cir- 
cumstances as developed by the testimony, entitled to recover 
for subsequently-acerued damage, after he had received the 
cotton and had exercised an independent control over it, 
with full knowledge of its condition and lability to injury? 

Tt is well settled, that it is not only the moral but the legal 
duty of one who seeks redress for another’s wrong to use dune 
diligence to prevent loss thereby. The principle applies to a 
breach of contract, and a party is not entitled to compensa- 
tion for injurious consequences from such breach, so far as 
he had the information, time, and opportunity necessary to 
prevent them. (Sedg.on Dam., marg. p. 94, and authorities 
cited.) 

It is a familiar general rule, that damages, to be recovered, 
must be both the natural and proximate consequences of the 
act complained of. But, as said by Mr. Sedgwick, it is far 
easier to lay down this general proposition than to apply it to 
a particular case. When we come to analyze causes and 
effects, and undertake to decide what is the natural result of 
a given act, and what is to be regarded as immaterial, 
what is proximate and what remote,—we shall find ourselves 
involved in serious difficulty. (Sedg. on Dam., 66.) 

This very difficulty, however, has forced us to adopt gen- 
eral rules, arbitrary though some of them may be, limiting 
this liability. As said by Lord Bacon: « It were infinite for 
the law to consider the cause of causes, and their impulsion 
one upon another; therefore it contenteth itself with the 
immediate cause and judgeth of acts by that, without looking 
to any further degree.” (Bac. Max. Reg., 1.) 

In the elaborate and well-considered case of Cuff, Admin- 
istratrix, v. Newark and New York R. R. Co., 35 N. J., (6 
Vroom,) 32, it is said, and many authorities cited to sustain 
the proposition, that the intervention of the independent act 
of a third person between the wrong complained of and the 










injury sustained, and which act was the immediate cause of 
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the injury, is made a test of that remoteness of damage which 
forbids its recovery. 

In the recent work of Mr. Wharton on Negligence, the 
question, that it is a bar to the plaintiff’s right of recovery if 
he break the causal connection between the injury received by 
himsell and the defendant’s negligence, is fully considered and 
approved in chapters 3 and 9 and authorities cited in notes. 

If the independent act of a third person would break this 
connection and relieve the defendant from liability, it is 
believed that the principle should apply with equal, if not 
greater force, where this interruption is made by the plaintiff 
himself with full knowledge of the facts. 

Although the question of contributory negligence proper 
is one of fact for the consideration ot the jury, under appro- 
priate instructions, yet the question of remoteness of damage 
is one of law to be decided by the court. 

It is well settled, that the charge of the court should have 
reference to the issues made by the pleadings and the evi- 
dence. 

Tested by the above rules of law, in their application to the 
undisputed facts of this case, we do not think there was error 
in the general charge of the court, or in the refusal of the 
special charges asked, and the judgment is affirmed. 


AFFIRMED. 





J. W. Jockuscn AND Setim Rinker Vv. J. E. anp 8. A. Towsey. 


1. COLLECTIONS BY BANKERS.—Money collected by a bank in the 
course of its business for its customers, is held payable on demand, 
or placed to the customer’s account. The bank thereby becomes a 
simple contract debtor for the amount, less commissions which may 
be charged. 

2. BANKERS—EFFECT AS TO POWERS BY ITS SUSPENSION.—After the 
suspension of a bank, its general power to collect ceases thereby, as 
to paper deposited with the bank previous to its suspension. 
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3. BANKERS — FIDUCIARY RELATIONS — BANKRUPTCY.—In a suit 
against discharged bankrupts for money collected by them as bank- 
ers, after suspension, upon drafts deposited with them before they 
failed, it was error to charge the jury, that if the defendants received 
the drafts for eollection, and collected the same, this constituted 
such a fiduciary relation that their subsequent discharge in bank- 
ruptcy did not release them from liability. 

4. SEE FACTS where it was held error to charge the jury, as matter of 
law, that a debt was not discharged by bankruptey proceedings. 


AppraL from Galveston. Tried below before the Tion. 
William IT. Stewart. 

This is an action by appellees against Rinker & Jockusch 
for the recovery of $2,850 and interest, being part of a sum 
cf money received by appellants upon New York drafts 
placed with them for collection. 

Defendants below pleaded general demurrer, general de- 
nial, and specially that they were bankers, and, as such, had 
received the drafts and seut them for collection to their New 
York correspondents, who collected the money due upon 
them and had not paid it over to appellants; that the debt 
was not a fiduciary one, and that their discharge in bank- 
ruptey barred it. 

Verdict and judgment in favor of plaintiffs. Defendants 
appealed. 

The evidence showed that on September 24, 1873, Thomas 
McGreal placed four New York dratts, amounting to $5,550, 
with Rinker & Jockusch, bankers, at Galveston, for collee- 





tion, they at the time giving a receipt describing the dratts, 
and stating that when collected they should be subject to the 
call of MeGreal at par. Rinker & Jockusch sent the drafts 
on for collection to Baltzer & Taaks, at New York, with 
instructions to collect and place proceeds to the credit of 





appellants. They were collected October 1, 1873, and the 
money credited to appellants, who were owing Baltzer & 
Taaks about $20,000. September 24,1873, when the drafts 
were handed appellants, they were doing a banking and com- 
mission business in Galveston. September 27, 1873, they 
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suspended, and never resumed business or payment again. 
On September 27 and 29, McGreal called on appellants and 
requested them to telegraph and stop payment of the drafts, 
or to allow him to do so. They objected, assuring him that 
the drafts were for collection, and he would be protected. 

November 7, 1873, appellants paid McGreal $2,500 of the 
amount collected, for which he executed his receipt, as fol- 
lows: 

GALVESTON, November 7, 1873. 

“Received of Messrs. Jockusch & Co. twenty-five hundred 
dollars in United States currency, on account of collections 
made by their correspondents at New York of drafts on 
Eugene Kelly & Co., of same city, amounting to fifty-three 
hundred and fifty dollars; and I hereby agree to accept their 
promise to pay balance from their settlement with preferred 
creditors. (Signed) Tuomas McGreat.” 

Aiterwards, November 21 and 22, 1873, McGreal trans- 
ferred and assigned his interest in balance due him by 
appellants to Josephine E. Towsey, one of the appellees. 

December 23, 1875, appellants tiled their petition in vol- 
untary bankruptey. The claim was proved up against the 
estate, but was afterwards disallowed by the court, and 
nothing further was ever paid thereon. Appellants were 
discharged in bankruptey. 

The charge of the court sufficiently appears in the opinion. 


Labatt & Noble, for appellants. —A general deposit of money 
in a bank, or with bankers, or drafts for collection, proceeds 
to be subject to call of depositor when reported collected, 
does not create a fiduciary relation on the part of the banker 
toward the depositor, but the relation subsisting between the 
parties is that of ordinary creditor and debtor, and the debt- 
or, in such case, is discharged from the debt by his certificate 
of discharge in bankruptcy, thereatter obtained and properly 
pleaded and shown. (Duncan v. Magette. 25 Tex., 248; 


Planters’ Bank v. Union Bank, 16 Wall., 501; Cronan v. 
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Cotting, 104 Mass., 245; in re Bank of Madison, 9 ome Bank. 
Reg., p. 187; Morse on Banks and Banking, p. 322; Neal ». 
Clark, 5 Otto, 708.) 


F. L. Price and Willie & Cleaveland, for appellees. 

I. A suspended bank that receives money upon drafts 
placed with it for collection previous to such suspension, 
holds such money in a fiduciary capacity. (German Ameri- 
ean Bank v. Third National Bank of Missouri, 2 Tex. Law 
Jour., p. 150; Whart. on Agency, see. 743; Angell & Ames 
on Corp., 3d ed., pp. 226, 227.) 

Il. A debt created by a bank while acting in a fiduciary 
capacity, is not discharged by proceedings in bankruptey, 
though it may have been proved up in the bankruptey pro- 
ceedings. (Flanagan rv. Pearson, 42 Tex., 1; U. S.: Rev. 
Stat., sec. 5117; Bump’s Bank., 9th ed., pp. 728, 730, 73 
732; Treadwell v. Holloway, 46 Cal., 547; Heffren v. Jayne, 
39 Ind., 463; Carlin rv. Carlin, 8 Bush, 141.) 


Bonner, Assocrate JusticE.— The collection of checks, 
bills of exchange, drafts, notes, and accounts, is within the 
ordinary business of banks, in behalf of their customers. As 
a general rule, after the collection is made the bank becomes 
a simple contract debtor for the amount, less any commissions 
which may be charged. If the party for whom the collection 
was made was a regular depositor, the sum would be placed 
to his eredit upon his regular deposit account, unless some 
peculiar usage or special instruction should denned a differ- 
ent course of dealing. If the party has no deposit account, 
the bank simply owes him the amount on demand. ( Morse 
on Banks and Banking, p. 322; Planters’ Bank v. Union 
Bank, 16 Wall., 501; in re Bank of Madison, 9 Nat. Bank. 
Reg., 184; Durecan v. Magette, 25 Tex., 248.) 

We are of opinion, both on principle and authority, that 
after a bank has suspended, it thereby ceases to have the 
general power and authority which it previously had to col- 
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lect paper which, before its suspension, had been deposited 
with it for this purpose, so as to make it a general creditor of 
the depositor, but that this subsequent collection must be held 
by it as agent in trust for the owner. (German American 
Bank v. Third National Bank of Missouri, 2 Tex. Law Jour., 
150.) 

Ilow far this principle might apply in this case, where the 
defendant bank, before its suspension, had parted with its 
control over the paper, by indorsing it to their correspond- 
ents, Baltzer & Taaks, in the city of New York, with instruc- 
tions to collect and apply proceeds to an indebtedness due to 
them by the defendants, we feel difficulty in deciding, and 
particularly in view of the subsequent act of Thomas MeGreal, 
by whom the original deposit was made, in receiving from 
defendants $2,500 on account of this collection so made and 
applied, and in agreeing to accept their promise to pay bal- 
ance from their settlement with preferred creditors, as shown 
by his written receipt and agreement in evidence. McGreal, 
at this time, had not assigned the claim to the plaintiffs, and, 
so far as shown by the record, had full authority to adjust 
and settle the matter. 

The charge of the court assumed, as a question of law, that 
if the defendants received the drafts for collection, and col- 
lected the same, this constituted such a fiduciary relation that 
their subsequent discharge in bankruptcy did not release them 
from liability. This charge was excepted to at the time, and 
is assigned as error. 

We think the assignment well taken. As shown from the 
above authorities, whether the defendants occupied the rela- 
tion of ordinary debtors or the fiduciary relation of agents or 
trustees, was a question of law to be deduced from the facts 
of the case, and was the main issue presented by the plead- 
ings. The facts and circumstances in regard to the receipt 
of the drafts and their subsequent collection, the suspension 
of the defendants as bankers and their subsequent transaction 
and agreement with McGreal, were questions necessary to be 
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determined by the jury, under appropriate instructions, in 
order that the law arising thereupon should be applied. For 
the error in not submitting them to the jury, the judgment 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 





Henry RosenBerG Vv. CHARLES SHAPER. 


1. STATUTE CONSTRUED— LANDLORD'S LIEN.— The act concerning 
rents and advances, of April 4, 1874, (Paschal’s Dig., art. 7418e,) 
gives a lien to landlords in towns and cities npon goods, wares, and 
merchandise in the rented premises, to secure rents that may be- 
come due. 

2. LANDLORD'S LIEN—DISTRESS WARRANT.—The landlord's lien ex- 
ists against an assignee of the goods, &e., on the leased premises, for 
the benefit of creditors, independent of a levy of a distress warrant 
prior to the assigument. 

3. PRACTICE.— The practice of submitting a cause in the Supreme Court 
on an agreed statement of facts, commended. 


AppEAL from Galveston. Tried below before the Ilon. 
William FH. Stewart. 

Henry Rosenberg leased a brick store in the city of Gal- 
veston, in the early part of 1876, to Shaper, by oral lease. 
Shaper occupied the premises under the lease, with a general 
stock of dry goods, doing business therein, as a dry-goods 
merchant, from the 1st of April to the 30th of October, 1876, 
during the whole of which time he paid no rent. One thou- 
sand dollars was then due. At the last-mentioned date, Ros- 
enberg, being informed that Shaper was about to make an 
assignment for the benefit of his creditors, sued out a distress 
warrant before Hugo Brosig, a justice of the peace of Gal- 
veston county, and placed the same in the hands of the con- 
stable for levy. The constable went to the store October 50, 
but found the same closed and locked up. He went there 
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repeatedly thereafter, but always found the store closed, un- 
til the 9th of November. On the 9th of November, he found 
the store open and in the possession of one Charles Baelr, 
who held the stock of goods, as assignee, for the benefit of the 
ereditors of Shaper. The constable exhibited and read the 
warrant to Baehr, and said he was going to levy it. Baehr 
told the constable that he (Baehr) would not resist the anthor- 
ity, and did not offer any resistance. Baehr held the goods, 
and told the constable that if he interfered with them, it would 
be at his own peril. The constable did not make a levy. The 
constable again exhibited and read the warrant to Bachr on 
14th November, and returned the same without making the 
levy, stating the facts. 

Shaper made an assignment of all his assets to Baehr, for 
the benefit of all his creditors. The assignment was dated 
the 50th day of October, 1876, was acknowledged on the 31st 
of October, and filed for reeord that day. By the terms of 
the assignment, any right or rights of preference, if any there 
were, that might exist in law or equity, were to be duly re- 
spected and preserved by the assignee in the distribution of 
the assets. The assignee kept the store closed about ten days, 
making up an inventory of the stock of goods. In the deed 
of assignment the stock of goods was estimated to be worth 
about six thonsand dollars, The assignee sold the stock of 
goods in the manner directed by the deed of assignment. 

The attorneys of Rosenberg advised him that the con- 
stable had no right to break open the doors of the store for 
the purpose of levying a distress warrant. 

Rosenberg claimed a lien for rents; Baehr refused to give 
his claim a preference, and he was made a party defendant to 
the proceedings in the District Court of Galveston county, to 
which court the distress warrant was returnable. 

tosenberg filed his petition in the District Court, making 
Shaper and Baehr defendants, claiming a preference lien upon 
the stock of merchandise, and praying judgment against Sha- 
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per, and that the court would order Baehr to recognize the 
debt as a prior lien, and to pay the same in full. 

At the trial, the district judge sustained the defendant’s 
demurrer to so much of the petition as claimed a lien for 
rent. A jury was waived and the cause submitted to the 
eourt. A personal judgment was rendered against the de- 
fendant Shaper, without any lien. Rosenberg appealed. 


Ballinger, Jack & Mott, for appellant, cited and discussed 
Paschal’s Dig., art. 7418 ; Broom’s Leg. Max., 650; Wharton’s 
Leg. Max., 87; Taylor’s Land. and Ten., sees. 583, 578, 593, 
594; O'Hara v. Jones, 46 Ill., 292; Stamps v. Gilman, 43 
Miss., 4€4; Noe v. Gibson, 7 Paige Ch., 513; Story’s Eq., 
sees. 1037, 1038; Burrill on Assign., see. 365; Lewis’ Appeal, 
66 Penn. St., 312. 


M. E. Kleberg, for appellee. 

I. The landlord in cities owning and renting premises, has 
no statutory lien, in this State, upon the goods, wares, and 
merchandise of his tenant on the rented premises, to secure 
the payment of the rent. 

In support of this proposition, appellee contends that the 
preference lien provided by the act of April +, 1874, entitled 
« An act concerning rents and advances,” applies only to ani- 
mals, tools, and other property furnished by the rural land- 
lord to the tenant, and to the crop raised on such rented prem- 
ises. The act gives alien upon the property “ thereinafter 
indicated.” It then indicates the property as stated above. 
The urban landlord has no lien by the provisions of said act 
upon the goods, wares, and merchandise of his tenant for 
rent. (Paschal’s Dig., arts. 7418c-7418h; in re Robinson, 
1 Tex. Law Jour., No. 12; Morgan v. Campbell, 22 Wall, 
389.) 

If. The appellant acquired no lien by the mere suing out 
of a distress warrant, no levy having been made. 

Ist. At common law, the landlord had no lien upon the 
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property of his tenant for rent, but he simply had the right 
to distrain, and he acquired a lien only by the actual levy of 
a distress warrant. As the mere issuance of an execution 
gives no lien to the execution creditor, but the lien only arises 
from an actual levy of the execution, so the distress warrant 
creates no lien in favor of the landlord until a seizure by 
virtue thereof has been made. 

2d. The constable was guilty of negligence in not levying 
the distress warrant, if he had any authority under the law 
to make a levy. He never applied to Baehr to open the 
doors of the store. 

3d. The true reason why the constable failed to make a 
seizure by virtue of his distress warrant, is because said war- 
rant was a nullity. 

lil. Under the laws of this State, the urban landlord has 
no power to enforce the payment of rent that may be due 
him from his tenant by seizure of property under or by virtue 
of a distress warrant. 

The only authority in this State to issue a distress warrant 
is to be found in the second section of the “ Act concerning 
rents and advances,” and by the proviso in said section the 
warrant can only be invoked to enforce the payment of such 
rents and advances as are mentioned in the first section of 
said act. The first section having limited the lien to ani- 
mals, tools, and other property furnished by the landlord to 
the tenant, and to the crop raised on the rented premises, it 
follows that the distress warrant which the appellant had 
issued and placed in the hands of the constable was a nullity, 
and no lien could arise by virtue thereof even if a seizure 
had been effected, much less where, as in this case, there was 
no levy or seizure whatever. (Paschal’s Dig., arts. 7418c, 
7418d.) 


Bonner, Assocrate JusticE.—This case is submitted upon 
an agreed statement of facts and the following two proposi- 
tions for our decision: 
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1. Does the “ Act concerning rents and advances,” of April 
4, 1874, give a lien to landlords in towns and cities upon 
goods, wares, and merchandise in the rented premises, to 
secure rents that may become due? 

2. Under the particular circumstances of this case, is ap- 
pellant entitled to a preference under said act, by virtue of 
his having sued out a distress warrant, though no levy there- 
of was made? 

Before disposing of the case, we must commend this prac- 
tice to the very favorable consideration of the profession. 
By it the expense of an appeal will be much reduced, and 
both the presentation and early decision of the case greatly 
facilitated. 

The questions involve the proper construction of the act 
of April 4, 1874, 14th Leg., 55, (Paschal’s Dig., arts. 7418¢e, 
7418h,) entitled “ An act concerning rents and advances.” 

The first section of the act reads as follows: 

«That all persons leasing or renting lands or tenements, 
at will or for a term, shall have a preference lien upon the 
property of the tenant hereinafter indicated, upon such prem- 
ises, for any rent that may become due, and for all money, 
and the value of all animals, tools, provisions, and supplies 
furnished by the landlord to the tenant to enable the tenant 
to make a crop on such premises, and to gather, secure, house, 
and put the same in a condition for market, the money, ani- 
mals, tools, provisions, and supplies so furnished being nec- 
essary for that purpose, whether the same is to be paid in 
money, agricultural products, or other property; and this 
lien shall apply only to animals, tools, and other property 
furnished by the landlord to the tenant, and to the crop 
raised on such rented premises; and it shall not be lawful 
for the tenant, while the rent and such advances remain 
unpaid, to remove or permit to be removed from the prem- 
ises so leased or rented any of the agricultural products pro- 
duced thereon, or any of the animals, tools, or property fur- 
nished as aforesaid, without the consent of the landlord; and 
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such preference lien shall continue as to such agricultural prod- 
ucts, and as to the animals, tools, and other property furnished 
to the tenant as aforesaid, so long as they remain upon such 
rented or leased premises, and for one month thereafter; and 
such lien as to agricultural products, and as to animals and 
tools furnished as aforesaid, shall be superior to all laws ex- 
empting such property from forced sales; provided, that such 
lien shall not attach to the goods, wares, and merchandise of 
a merchant, trader, or mechanic, sold and delivered in good 
faith in the regular course of business; and provided further, 
that the removal of agricultural products for the purpose of 
being prepared for market shall not be considered a waiver 
of such lien, but such lien shall continue and attach to the 
products so removed the same as if they had remained on 
such rented or leased premises.” 

This section leaves evident marks of that hasty and incon- 
siderate joinder of expression which should never enter into 
a solemn and deliberate legislative enactment, and which 
constitutes a most prolific source of expensive litigation. 

The act of January 16, 1843, (Paschal’s Dig., art. 5207,) 
is entitled « An act concerning rents,” and gives, in general 
terms, to landlords a lien upon all the property of the tenant 
upon the rented premises, for the payment of the rent. That 
act, like the one in question, doubtless to prevent an undue 
restraint upon trade, has the proviso that the lien shall not 
attach to any goods, wares, aud merchandise of a merchant 
or trader, after the same shall have been sold in good faith 
and removed from the premises. 

The subsequent act of October 23, 1866, ( Paschal’s Dig., 
art. 7110,) was intended for a different purpose, as shown by 
its caption, being “ An act to give a lien on the crop and 
stock for advances to assist in making the crop.” 

That act, by its terms, was intended to give to the party 
making the advances a lien to secure the same, which should 
“have a preference of all other liens, except that for the rent 
of the land on which the said’crop may be made.” 
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By section 6 of the act now under consideration, both these 
former acts were repealed. This oue was evidently intended 
to embrace both objects covered by the others, as is shown by 
its caption, being an act concerning both rents and advances. 

By this act two kinds of liens were provided for: one, a 
preference lien—that is, a lien superior to any that the tenant 
and a third party might make—upon the property generally 
of the tenant; the other, a lien, which should “be superior 





to all laws exempting such property from forced sale,” upon 
the agricultural products and the animals and tools furnished. 

One difficulty, in the construction of this section, is that 
the first portion of it provides that this preference lien shall 
be upon the property thereinafter indicated, and the ouly 
property which is expressly indicated is the animals, tools, 
and other property furnished by the landlord, and the crop 
raised on the rented premises. 

It is contended that, by this phraseology, the lien does not 
extend to any other property; as in this case, to the goods, 
wares, and merchandise of a trader who is a tenant. There 
is serious difliculty in reconciling the ambiguous and conflict- 
ing provisions of this section, without seeming to enter upon 
the domain of judicial legislation, which should always be 
avoided. It is the duty of the court, however, to so construe 
the statute as to uphold every provision as far as possible ; 
and to do this, we should look to it as a whole, and endeavor 
to carry out the evident intention of the Legislature in the 
light of the surrounding circumstances and the object intended 
to be accomplished. . 

The statute had obviously two distinct purposes in view 
in giving this preference lien: one to secure the rent, and 
the other to secure the advances. This lien was intended in 
its benefits, in the very words of the first part of the section, 
for “all persons leasing or renting lands or tenements.” As 
to the agricultural products, animals, and tools furnished, 
this lien was intended not ouly as a preference one, as above 
defined, but superior even to the provisions of the law itself 
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exempting such property irom forced sales; for the reason 
that thereby the means were furnished to raise that subsist- 
ence, a large portion of which was thus exempted. 

That this preference lien was intended to apply to goods, 
wares, and merchandise as a class, is, by a familiar rule of 
construction, (exceptio firmat requlam in casibus non exceptis,) 
necessarily implied, by the language in the proviso, that it 
shall not attach to the goods, wares, and merchandise of a 
merchant, trader, or mechanic, sold and delivered in good 
faith in the regular course of business; and that it was in- 
tended to apply to property generally, is implied by the 
terms of the second and third sections of the act, which 
require the distress warrant to issue, commanding and mak- 
ing it the duty of the officer to seize, without reservation, the 
property of the defendant. 

It has long been the settled policy of the law to give to 
all landlords security, and speedy enforcement by stringent 
remedies, for the rent which may be due them. 

To adopt the construction that the lien under considera- 
tion was intended to apply only to the animals, tools, and 
other property furnished by the landlord to the tenant, and 
to the crop raised by him, would virtually restrict the benefits 
of the act to persons leasing and renting out lands and tene- 
ments for farming purposes only, and, by an unjust discrim- 
ination, would relieve the merchant, trader, mechanic, and 
others from its burdens, and impose them solely upon the 
husbandman. 

We are of opinion, then, that the act under consideration 
gave a lien to landlords in towns and cities upon goods, 
wares, and merchandise in the rented premises, under the 
qualification mentioned in the proviso, to secure the rents 
that may become due. 

This, in effect, under the facts of this case, disposes of the 
second proposition. By the terms of the assignment, any 
right or rights of preference, if any there were, that might 
exist in law or equity, were to be duly respected and _ pre- 
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served by the assignee in the distribution of the assets. The 
lien of the plaintiff was statutory, and did not depend upon 
the levy, which was only the means to enforce it, and was 
superior to the deed of assignment, even had it not been 
expressly respected therein. (Morgan v. Campbell, 22 Wall., 
381.) 

We are of opinion that, under the law as applied to the 
facts of this case, the property in controversy was liable to 
the landlord’s lien, and that in not thus decreeing there was 
error, for which the judgment below must be reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[ Chief Justice Moore dissented. ] 





J. A. Hamitton v. E. N. Brooks, Witt1aM BEASLEY. AND 
Mrs. F.. Strt. 


1. SEPARATE PROPERTY OF WIFE—NOTE FOR LAND.—A promissory 
note given the wife in consideration for land her separate property, 
and payable to her order, is her separate property ; and parties 
having notice of her rights would acquire no valid title to the note 
through the unauthorized act of her husband. 

2. RATIFICATION.—See facts held insufficient to establish a ratification 
by a widow of an unauthorized disposition by her husband of a 
promissory note, her separate property. 


Error from Wharton. Tried below before the Ion. Wil- 
liam H. Burkhart. 

Tlamilton sued defendants, alleging that on the 30th of 
December, 1872, Beasley purchased a tract of land from Mrs. 
Still, and executed a note for $400, due January 1, 1874, for 
a part of the purchase-money, making it payable to Mrs. Still 
or order, and to secure its payment executed a deed of trust, 
with power to sell, on the land purchased, in which Brooks 
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was named as trustee; that William Still, husband of Mrs. 
Still, for a valuable consideration, and befcre its maturity 
and with Mrs. Still’s consent, transferred the note by deliv- 
ery to W. W. Dunklin; that Dunklin paid Mrs. Still the full 
amount of the note, and afterward transferred it to plaintiff 
for a valuable consideration; that Brooks advertised the land 
for sale on April 19, 1874, under the deed of trust, for Mrs. 
Still’s benefit; that the plaintiff was owner of the note, which 
was unpaid, and entitled to the security of the trust deed, and 
prayed for an injunction to restrain the sale by Brooks, for his 
removal from his position as trustee, for a judgment for the 
amount of the note against Beasley, and for a foreclosure of 
the trust deed. The injunction was granted and issued. 

Brooks and Mrs. Still answered with a general denial ; 
admitted that Beasley bought the land and gave the note, 
but denied that the note was sold to Dunklin, or to any one, 
with the knowledge or consent of Mrs. Still; denied that 
Hamilton was the legal owner thereof, and Mrs. Still claimed 
the note as her separate property. Beasley said he signed 
the note and was willing to pay it, but did not know who 
was the owner. There was a trial, and verdict for the defend- 
ant, Mrs. Still; a motion for a new trial, which was over- 
ruled, and writ of error by plaintiff. 

The evidence and charge of court sufficiently appear in the 
opinion. 


Peticolas & King, for appellant. 

IT. When a note payable to the wife is by the husband, or 
by his authority, transferred to a third person and by him 
sold, and the husband subsequently dies and his wife becomes 
his administratrix, and the full value of the note is credited 
upon a claim against the husband for borrowed money, (which 
was used in part to pay off an incumbrance on her home- 
stead,) which has been presented to her tor allowance, and 
she is fully informed that the credit on the claim is for the 
purchase-money of the note which had been sold, and she 
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does not then claim the note as her property, but allows the 
purchase-money of the note to remain upon the claim so pre- 
sented as a credit thereon, and takes no steps to assert a right 
to the note until the claim is settled,—these acts are a ratitica- 
tion of the transfer and sale of the note, and estop the wife 
from ever claiming the note, though the transfer of the same 
might have been informal. (17 Tex.,575; Crozier v. Kirker, 
4 Tex., 252; 1 Pars. on Cont., note 51; 1 Hill. on Cont., 616, 
617, 618; Story on Cont., see. 496; Chitty on Cont., 217; 
Lynde v. Budd, 2 Paige Ch., (N. Y.,) 191; Schouler on The 
Domestie Relations, 115, 116.) 

Il. The husband may collect a note given for the purchase- 
money of the wife’s land, without any express authority there- 
for being shown. 

Ill. By permitting the credit of $440, and interest, to re- 
main upon the account of W. W. Dunklin against the estate 
of her deceased husband, William Still, after she had been 
informed that it was for the purchase-money of the note and 
that the note had been sold to Hamilton, she ratified the 
sale of said note to Hamilton, although it might have been 
made without her authority, and she could not afterwards 
claim the note as her own. (Story on Cont., sec. 496; Ill. 
on Cont., 616-618 ; Chitty on Cont., 217.) 

IV. The verdict of the jury is contrary to the law and the 
evidence, in that it gives Mrs. Still pay for the note and also 
the note itself. (Cravens v. Booth, 8 Tex., 249; Henderson 
v. Railroad Co., 17 Tex., 575; Womack v. Womack, 8 Tex., 
414; 2 Pars. on Cont., note 51; Lynde v. Budd, 2 Paige Ch., 
(N. Y..) 191.) 

V. The note having been transferred by the husband’s 
authority, and Hamilton having paid full value for it, had 
perfect title thereto by virtue of the transfer so made. (Ilem- 
mingway v. Mathews, 10 Tex., 207; Smith’s Mer. Law, 220; 
Edw. on Bills and Notes, 247; Schouler on The Domestic 
Relations, 115, 116; Bright’s [Iusband and Wife, 37.) 
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Price & Wilson, for appellees. 

I. A note executed to the wife for her separate property 
sold, is still her separate property. Neither her separate prop- 
erty nor the proceeds arising from its sale, without her know]- 
edge and consent, can be taken by the husband, or by any 
one efse acting under his authority, to pay his debts. (Love 
v. Robertson, 7 Tex., 6; Mason v. Kleberg, 4 Tex., 87; Rose 
v. Houston, 11 Tex., 326; Oliver v. Robertson, 41 Tex., 425; 
Chapman v. Allen, 15 Tex., 278; Huston v. Curl, 8 Tex., 239; 
Chappell v. McIntyre, 9 Tex., 163; Tucker v. Carr, 39 Tex., 
100.) 

If. The right to collect debts of the wife by the husband, 
does not confer the right {o apply such debts to the payment 
of his own indebtedness. 

Ill. The facts in this case do not constitute an estoppel 
against the widow. (1 Am. Lead. Cases, 574; Reese v. Med- 
lock, 27 Tex., 124; Magee v. White, 23 Tex., 189; Reagan 
v. Holliman, 34 Tex., 412; Story on Agency, sees. 90, 91.) 


Goutp, Assocrate Justice.—The promissory note which 
Beasley gave, payable to Mrs. Still or order, in payment for 
lands of her separate estate, was her separate property, and 
parties having notice of her rights would acquire no valid 
title to the note through the unauthorized act of her husband. 
(Rose v. Houston, 11 Tex., 326; Hemmingway v. Mathews, 
10 Tex., 207.) 

The husband deposited the note with Dunklin as collateral 
security, but without indorsement or written transfer, and 
Dunklin, after the husband’s death, transferred the note to 
appellant Hamilton, crediting his claim against the estate of 
Still with an amount equal to the note and interest. Tis 
claim thus credited was presented to Mrs. Still, as adminis- 
tratrix of her husband’s estate, and was by her accepted. 
Appellant asked a charge to the effect that the jury were 
authorized to presume from her acceptance of the claim, with 
knowledge of the credit, that she ratified the appropriation 
10 
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made of the note. This charge the court refused, but in- 
structed the jury, that “An allowance by Mrs. Still of ac- 
counts against her husband’s estate, in which this note may 
have been included, cannot be regarded as a ratification of 
his act in transferring the note.” In the same paragraph 
of the charge, the jury are told that it is for them to deter- 
mine, from all the facts and circumstances of the case, the 
authority to transfer the note, or the ratification thereafter 
of said transfer. 

The assignments of error object to the part of the charge 
just copied as on the weight of evidence, and object, also, to 
the refusal of the charges asked. The clause objected to in 
the charge as given was evidently designed to negative the 
claim that the action of Mrs. Still, as administratrix, in accept- 
ing the account with the credit, was, as matter of law, a ratiti- 
cation of the transfer of the note; but, by the latter part of the 
same paragraph of the charge, the jury were left to determine 
the question of ratification from this and all the other circum- 
stances of the case. The objection that the charge is upon the 
weight of evidence, is not well founded. Whether there had 
been an implied ratification of the appropriation of the note, 
was a question of fact. It may be that the court should have 
instructed the jury more fully as to what would constitute an 
implied ratification. (Reese v. Medlock, 27 Tex., 124; 1 Am. 
Lead. Cases, p. 594.) If so, appellants should have asked ap- 


propriate instructions, and having failed to do so, cannot now 
complain of the omission. 
The judgment is affirmed. 


AFFIRMED. 
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H. Seticson & Co. v. Hopsy & Post. 


1, PLEADING— PETITION.— The petition should state the cause of 
action by distinct averments, and not leave the existence of mate- 
rial facts to be deduced from other facts alleged. 

2. ATTACHMENT SUIT.—Suit was brought upon a note not due, but 
in the ordinary form of petition upon an overdue note; the note, 
however, being set out in the petition, attachment proceedings were 
taken at the institution of the suit. The demurrer to the petition 
was sustained and the attachment quashed, it not being alleged in 
the petition that the note was due at the commencement of the 
suit: Held, On appeal by plaintiff: (1) That there was no error. (2) 
The plaintiff having declined to amend after exceptions sustained, 
the rights of the parties depended on the pleadings as then presented 
and adjudicated, and this opinion is thus limited. 

3. APPROVED.—Cox v. Reinhardt, 41 Tex., 591, approved. 


AppeaL from Galveston. Tried below before the Hon. 
William H. Stewart. 

August 9, 1877, Seligson & Co. brought suit by attachment, 
in the District Court of Galveston county, against the parties 
eomposing the firm of Hobby & Post, on a promissory note 
bearing date July 9, 1877, and due forty-five days thereafter. 
The petition was in the usual form, judgment for debt and 
costs being asked. Attachment was issued to Galveston 
county, and returned, October 1, 1877, “no property found.” 

A second attachment was issued August 10, to Robertson 
county, which was levied upon lands in said county. 

A third attachment was issued August 21, to Falls county, 
which was Jevied upon lands in that county. 

Exceptions were filed to the petition and motion to quash 
the attachment, and the second and third, because issued 
before the first had been returned, &e. 

March 25, 1878, the court sustained the motion to quash 
the attachments and the demurrer to the petition. Plaintiffs 
declining to amend, judgment was rendered for defendants 
The plaintiffs appealed. 
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Willie & Cleaveland, for appellants. 

I. The court erred in sustaining defendants’ motion to 
quash the attachment, and in holding that plaintiffs could 
only sue out one writ, and that the writ sued out and levied 
on land in Robertson county was invalid and unauthorized, 
and because the petition and affidavit would not support or 
authorize the same. (Paschal’s Dig., arts. 145, 163; 4 Tidd’s 
Prac., p. 995; Freem. on Ex., sec. 31; 2 Cow., 456; 2 Dev. 
Eq., p. 42.) 

II. The petition, affidavit, and bond were good and suffi- 
cient, and did authorize and support the issnance of the second 
writ of attachment so Jevied by the sheriff of Robertson 
county. (Paschal’s Dig., arts. 138, 142, 143, 145, 154; 4 
Tidd’s Prac., p. 995; Freem. on Ex., sec. 31; 2 Cow., 456; 
2 Dev. Eq., p. 42.) 

III. The court erred in sustaining the demurrer of defend- 
‘ants to plaintiffs’ petition, on the ground that the same did 
not sufficiently set forth a cause of action in the plaintiffs; 
and there being no vice in the attachment, process, or bond, 
the petition showed a good cause of action begun by attach- 
ment, although the debt of the plaintiffs was not due, as 
shown therein. (Paschal’s Dig., arts. 138, 142, 143, 145; 
4 Tidd’s Prac., p. 995; Freem. on Ex., see. 31; 2 Cow., 456; 
2 Dev. Eq., 456; Fennell v. Morrison, 37 Tex., 156; Jen- 
nings v. Moss, 4 Tex., 454; Blount v. Ralston, 20 Tex., 132; 
Gilder v. McIntyre, 29 Tex., 91; Sydnor v. Totman, 6 Tex., 
197; Cox r. Reinhardt, 41 Tex., 591; Hill v. Cunningham, 
25 Tex., 32; Wright v. Smith, 19 Tex., 297.) 


M. C. MeLemore, for appellees. 

I. The writ of attachment sued out and levied upon land 
in Robertson county was not valid, because one writ of attach- 
ment had been theretufore issued and was in force at the 
date of the issuance of the second one, and only one affida- 
vit or bond was filed in the case, and which was the basis of 
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the first writ. (Drake on Attach., sec. 165; Erwin v. Com. 
& Rh. R. Bank, 12 Rob., (La.,) 227.) 

II. The petition, affidavit, and bond were not good and 
suflicient, and they did not authorize and support the said 
writs of attachment issued under them. (Cox v. Reinhardt, 
41 Tex., 592, et seq.) 

III. The court did not err in sustaining the demurrer to 
the petition and in dismissing the petition. 

The petition nowhere states any facts to show a breach of 
the contract set out in the petition, but the petition seeks to 
recover upon a note not due, without stating when it will 
become due; and the affidavit for the attachment sets out an 
existing indebtedness, and nowhere states therein that the 
indebtedness is to become due at a future day. (Moore v. 
Hollamans, 25 Tex. Supp., 82; Campbell v. Lane, 25 Tex. 
Supp., 93; Cox v. Reinhardt, 41 Tex., 592, et seq.) 


Bonner, Associate Justice.—This was a suit by attach- 
ment, under article 154 of Paschal’s Digest, upon a note not 
due. The petition was in the usual form as upon a note 
overdue, and the only intimation that the cause of action had 
not matured at the time of suit brought, arises from the copy 
of the note set out in the pleadings. Exceptions to the 
pleadings of the plaintiffs were sustained, and they declining 
to amend, judgment final was rendered for the defendants. 

After a careful examination of the case, we are constrained 
to the opinion that it comes within the ruling of Cox v. Rein- 
hardt, 41 Tex., 591, and upon the authority of that case, the 
judgment below must be affirmed. 

It was therein said, that “the fact that the debt lacked only 
four days at most of being due when the suit was brought, 
and as no action of the court could be taken in the case be- 
yond the seizure of the property before the debt would be 
due, and therefore it cannot be seen that any material injury 
has resulted to the debtor from the defects in the petition and 
affidavit for attachment, does not, in our opinion, warrant a 






































150 CLEMENTS v. Lacy. [Galveston Term, 





Syllabus. 





departure from the long and well established rule requiring 
a strict observance of all the requirements of the law by those 
who are seeking to enforce their demands by the aid of this 
stringent and harsh writ.” 

Under our practice, the petition should state the plaintiffs’ 
cause of action by distinct averments, and not leave it to the 
court to deduce the existence of one fact from the statement 
of another. (Malone v. Craig and Lipscomb v. Bryan, 22 
Tex., 609.) 

The plaintiffs having declined to amend after exceptions 
sustained, the rights of the parties depend upon the pleadings 
as then presented and adjudicated, and this opinion is thus 
limited. 

The attachment being only an ancillary process to secure 
the debt, must abide the judgment upon the sufficiency of 
the pleadings. It is, therefore, not necessary to determine 
the other question, as to the validity of the second and third 
writs of attachment issued, and no opinion is given upon 
this point. Judgment affirmed. 

AFFIRMED. 








JOHN CLEMENTS ET AL. V. Exviza Lacy. 


1. DoMICIL— ABSENCE — HOMESTEAD. — The domicil of the husband 
draws to it the legal domicil of the family. The absence of the wife 
from the State, not designed as an abandonment of the husband, but 
with his consent and with intent to make his domicil her future 
home, will not work a forfeiture of her homestead rights. 

2. ABSENCE OF WIFE FROM THE STATE.— The absence of the wife 
from the State for the purpose of superintending the education of 
her daughter, works no change in her homestead rights. 

3. HOMESTEAD RIGHT SUBORDINATE TO VENDOR'S LIEN.—It has 
loug been the settled doctrine of this court, that a homestead is not 
acquired against parties holding prior equities and incumbrances, 
until the title to the land on which the homestead is sought to be 
established has been perfected by the payment of the purechase- 

money, and that all liens accruing before the homestead has been 
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established must be raised, or it will be subject to foreed sale for 


their sit 


isfaction. 


4. SAME — MODE OF PAYMENT.—As against homestead rights, in the 


] 


cumberte 


“1 to the holders of such liens. 


absence of fraud, the husband has the right to renounce Jands in- 


5. SAME.—A purchaser was involved from purchase-money obligations. 


To obtain money to meet them he sold the entire tract, and soon 


after took a retransfer for one-half interest in the land. 


He had 


resided on the land: Held, Against the homestead rights of the 


widow, 


that the sale passed title to the entire interest. 


6. MORTGAGE OF HOMESTEAD.—After the purehase-money was paid, 


a morig 


ige by the husband would be subject to the homestead rights 


of his wife, although in faet she had never oecupied the premises 


With lier husband 3 
. HOMESTEAD—TENANT IN COMMON.—A homestead may be estab- 


- 


her homestead rights not having been forfeited, 


lished on property held by tenaney in common, but not to prejudice 


the righ 


ts of a co-tenant. 


8. SagieE —A homestead by a tenant in common appropriates the inter- 


est of such tenant in two hundred acres, including the residence, and 


subject 


eral rule 


APPEAL 
C. Pedigo. 


to partition with other tenants in common under the 


's governing partition, 


oe) 


se” 


— 


from Hardin. Tried below before the Hon. H. 


This was an action of trespass to try title, brought by Mrs. 


Eliza Lacy, the surviving wife of William C. 


Lacy, tor the 


recovery of two hundred acres, to be partitioned and set apart 


out of a tract of one thousand acres, so as to include “ Sour 


Lake,” the hotel, and other improvements contiguous there- 


to. She illeged that the land was purchased by her husband, 


William C. Lacy, in the year 1856, from the different share- 


holders by whom the same had been previously owned, for 


the purpose of making a permanent home for himself and 
family; that it.was the homestead of said William C. Lacy 


and the appellee until his death, in 1860, and as such home- 


stead she « 


‘laims. 


Appellant W. R. Smith, by leave of the court, made him- 
self a party defendant, and alleged that almost the entire 


value of said tract of land consists in said “Sour Lake.” a 


body of mineral water of great curative and medicinal vir- 
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tues, covering not more than five acres of land, and the hotel 
and buildings immediately contiguous to the “lake”; that it 
had been since its first improvement, in 1848, a public water- 
ing place and place of resort for the sick and invalid, and 
the profit arising from said thousand acres of land was de- 
rived from said hotel and from the use, enjoyment, and sale 
of the water; that he, being a physician and appreciating 
the value of said mineral water, authorized Lacy to buy the 
land, and furnished him money for this purpose; that Lacy 
purchased the land for him, and with his money, although 
he took the deeds in his own name, but, recognizing his right 
to the property and that it had been paid for by him, Lacy 
subsequently conveyed it to him, and that he subsequently 
sold an undivided half of it, and leased the other half to Lacy 
upon the terms stated in the deed and lease attached as ex- 
hibits to his answer; that after Lacy’s death the half of said 
property which was subject to the lien which he held upon it 
was sold under an order of court by the administrator of his 
estate to defendant Clements, and conveyed by said Clem- 
ents to one Gentry, who made a contract with respondent to 
purchase one-half of said property and to discharge the lien 
on the half conveyed by him to Lacy, and that to secure 
the fulfillment of his contract, Gentry had given him a lien 
on the property. 

Smith also alleged that Lacy came to Texas in 1852, and 
lived in Texas from that time until his death, in 1860; that 
during all of that time appellee had lived, separate and apart 
from him, in the States of Louisiana, Ohio, and Illinois; had 
never lived in the State of Texas, or even been in it until 
long subsequent to his death, and that she consequently 
would not be entitled to claim this property as her home- 
stead, even if said William C. Lacy had had such title or 
interest in the same as was susceptible of being set apart to 
her as a homestead. 

The other defendants answered by a general denial and by 
udopting the answers of Smith. 
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Tt appeared from the statement of facts that the one thou- 
sand acres of land had been improved by a company, each 
shareholder of which held one-sixth interest in it, and used 
as a watering place and place of public resort; that Lacy 
purchased, at different times, in the summer of 1856, from 
the different parties then owning them, all of the shares, pay- 
ing a part of the purchase-money in cash and giving his notes 
for the remainder, with mortgages on the property purchased 
to secure these payments, and the testimony indicates that 
Smith furnished the money to make these payments and to 
pay for the improvements which Lacy put upon the property. 
Smith discharged the notes and procured the release of the 
mortgages. 

Lacy, in 1857, executed to Sinith a deed for the property, 
but subsequently, in 1859, Smith sold him one undivided 
half of it, and leased the other half, retaining a lien upon it. 
Other facts are stated in the opinion. 

A jury was waived and the cause submitted to the judge. 
All exceptions, whether to the pleadings or to the evidence, 
made by the parties on either side, were overruled, and judg- 
ment was rendered by the court in favor of the plaintiff, 
against all the defendants, for her homestead, described as 
follows: “In Hardin county, being part of the headright of 
Stephen Jackson, and part of the one-thousand-acre tract 
known as the Sour Lake tract, and being two hundred acres, 
embracing the improvements and lake on said one-thousand- 
acre tract, the said two hundred acres to be selected by the 
plaintiff, and that she have her writ of possession.” From 
which all the defendants appealed. 


Willie & Cleaveland, for appellant.—A_ homestead claim can- 
not be set up against the vendor or his assignee until the 
purchase-money has been fully paid. It is also a familiar 
principle, that if a mortgage is given by the vendee for the 
purchase-money simultaneously with the execution of the 
deed by the vendor, the better right—the superior title, as 
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between the parties—remains with the vendor till the pur- 
chase-money is fully paid. (Dunlap v. Wright, 11 Tex., 602; 
Ballard v. Anderson, 18 Tex., 377; Baker v. Ramey, 27 Tex., 
52.) 

Lacy held the land in subordination to the better right and 
superior title of his several vendors. When he made default 
in the payment of the purchase-money, they could have dis- 
possessed him, or any one else claiming under him, by virtue 
of that superior right. 

The rights of these vendors to the unpaid purchase-money, 
and the liens for its security, were taken up by and released to 
Smith. He became subrogated thereby to all the rights of the 
original vendors. He stood in their shoes till he was paid 
the purchase-money. He had the better right—+the superior 
title. Recognizing these obvious equities, and in fulfillment 
of them, as must be conclusively presumed from the facts, 
and in fulfillment of what is alleged in the answer of Smith, 
(that, in the first instance, the purchase was made for the ben- 
efit of Smith, though the deed stood in the name of Lacy,) 
Lacy, in 1859, by deed, invested Smith with full legal titie, 
thus blending therein all the equities before subsisting in 
Smith. In doing this, Lacy did voluntarily what a court of 
equity would otherwise have compelled him to do. 

This deed of 1857 from Lacy to Smith needed not the aid 
of the joinder of his wife to give it foree and validity. No 
homestead right, either of Lacy or his wife, had attached to 
the Jand. The property was bound for the purchase-money 
at all events, and the husband alone could discharge the lien 
and trust created thereby by reconveyance of it. It was 
bound, moreover, by the other and independent equities in 
favor of Smith, and the conveyance was good and effective 
in either aspect. (Shepherd v. White, 11 Tex., 346; Far- 
mer v. Simpson, 6 Tex., 303; Monroe v. Buchanan, 27 Tex., 
242; White v. Shepperd, 16 Tex., 172. 

If. A homestead right cannot be carved out of land held 
in joint tenancy or by tenancy in common. (Wolf v. Fleisch- 
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acker, 5 Cal., 245; Reynolds v. Pixley, 6 Cal., 165; Giblin v. 
Jordan, 6 Cal., 416; Kellersberger v. Kopp, 6 Cal., 564; 
Bishop v. Hubbard, 23 Cal., 518; Elias v. Verdugo, 27 Cal., 
419; Seaton v. Son, 32 Cal., 481; Thurston v. Maddocks, 6 
Allen, (Mass.,) 429; West v. Ward, 26 Wis., 580.) 

IfI. The record shows that William C. Lacy came to Texas 
in 1852, and that he remained here, with the exception of a 
few short and temporary absences, either on business or for 
pleasure, until his death, in the spring of 1860, and that Mrs. 
Lacy, the appellee, was never in the State until long after his 
death,—after the sale made by Lacy’s administrator of the 
property in question and the intervening rights of the pur- 
chaser thereof had attached. 

The absence of the appellee from the State is attempted to 
be explained and accounted tor, by the statement that her 
residence was elsewhere, with the consent and approbation of 
her husband, for the purpose of being with and superintend- 
ing the education of their daughter while she was at school 
in New Orleans. 

It does not seem to us, however, that the question for con- 
sideration should be so much whether her absence from the 
State was with the consent and approbation of her husband, 
and to carry out their domestic views and arrangements, how- 
ever laudable, but rather whether it is within the spirit or 
policy of our law to confer homestead exemptions upon fami- 
lies who have never come within the State. Can a married 
man, who has resided in the State for years without having 
brought a single member of bis family within it, occupying, 
so far as society and the general interest of the community 
are concerned, just the same position as any other citizen who 
has no family, be entitled to an exemption intended for the 
benetit of families? Or shall it, after the husband’s death, 
be given, at the expense of the citizens of the State, to his 
wife, who never came to the State until she did so to make 
this claim? On the contrary, it has been expressly denied 
and repudiated in at least one decision of this court. (Meyer 
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v. Claus, 15 Tex., 518; Earle v. Earle, 9 Tex., 631,—and in- 
directly and inferentially in others; Trawick v. Harris, 8 
Tex., 312; Jordan v. Godman, 19 Tex., 273; Cary v. Tice, 6 
Cal., 626; Geary v. Eastabrook, 6 Cal., 458.) 

The wife, as has been held by this court, in case of the 
absence or abandonment by the husband, may sell the com- 
munity property. It seems equally appropriate, and would, 
indeed, be frequently to the interest of the family, if not ab- 
solutely necessary, that the husband should sell such property 
in the absence from the country of the wife, though he may 
have once intended to have made it their home when it should 
suit them for her to move to and live upon it. (Wright v. 
Hays, 10 Tex., 130; Fullerton v. Doyle, 18 Tex., 3.) 


Henry Cline, W. B. Cline, and F. C. Usher, for appellee, cited 
and discussed Sossaman vr. Powell, 21 Tex., 664; Bassett v. 
Messner, 30 Tex., 610; Kleberg v. Bonds, 31 Tex., 611; Bots- 
ford v. Burr, 2 Johns, Ch., 408; Boyd +. McLean, 1 Jolins. 
Ch., 582; Miller v. Thatcher, 9 Tex., 482; Mead v. Randolph, 
8 Tex., 191; Cuney v. Dupree, 21 Tex., 211; Story’s Const 
Law, p. 45; 1 Am. L. C., p. 757; Paschal’s Dig., art. 578; 
Johnston v. Smith, 21 Tex., 726; Russell v. Randolph, 11 Tex., 
460; Const. of Rep. of Tex., sec. 10; Republic ¢. Young, 
Dall., 464; State v. Skidmore, 5 Tex., 469; Stone v. Darnell, 
20 Tex., 11; Franklin v. Coffee, 18 Tex., 415; Gouhenant r. 
Cockrell, 20 Tex., 97; Dixon v. Dixon, 4 La., 191; Cole v. 
Cole, 7 Mart., (N. 8.,) 42; Wheat v. Owens, 15 Tex., 245; 
Meyer v. Claus, 15 Tex., 518; Earle v. Earle, 9 Tex., 634. 


Bonner, Assocrate Justice.—In this case, the plaintiff 
below, (appellee here,) Eliza Lacy, as the surviving wife of 
William C. Lacy, deceased, sues for her homestead right in 
certain property in Ilardin county, including what is known 
as “Sour Lake.” The defendants below resist her claim on 
the following grounds, substantially: 

1. That the plaintiff had never resided in ‘Texas, and that 
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thereby she had forfeited any homestead rights to which she 
might otherwise have been entitled; and that the sale of this 
property by the administrator of the estate of William C. 
Lacy, under which they claim, was valid. 

2. That William C. Lacy had never acquired such full, 
legal, and equitable title to the land out of which plaintiff 
claims her homestead, as would give her such right therein, 
for the alleged reason, that the same was incumbered with 
claims against it for the purchase-money; and that the money 
for its purchase had, in the first instance, been advanced by 
William R. Smith, and was consequently held by Lacy in 
trust for him. 

3. That, in any event, William C. Lacy had only one-half 
undivided interest in the property, and that plaintiff could 
not set up the exclusive claim to the Sour Lake and the im- 
provements, this being that part of the tract which gave it 
peculiar value. 

The case was before this court on a former appeal. (Lacey 
v. Clements, 36 Tex., 661.) By the subsequent decree of the 
District Court, from which the present appeal is taken, the 
plaintiff was adjudged two hundred acres of land as and for 
her homestead, to be selected by her so as to embrace the 
lake and improvements. 

There is no controversy but that the plaintiff never came 
to Texas until some years after the death of the husband— 
she claiming to have remained away, with his consent, to 
superintend the education of their daughter, and subsequently 
by reason of the late war between the States. 

In the case of Earle v. Earle, 9 Tex., 630, it was held, that 
the voluntary abandonment of the husband by the wife, with- 
out his consent, and without good canse, for several years 
immediately preceding his death, would forfeit her claim to 
the homestead. 

In the case of Russell v. Randolph, 11 Tex., 460, where the 
husband, who had come to ‘Texas alone, and after having 
arrived here determined to make this his home, died before 
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the family came, it was held, that the fact that they were not 
here would not defeat their right to his grant of land as a 
colonist. 

In the case of Henderson v. Ford, 46 Tex., 627,—where the 
husband married in the State of Alabama in 1863, in con- 
templation of a permanent residence in Texas, having then a 
homestead here, which he had previously authorized his 
agent to sell, and afterwards, in the fall of that year, returned 
to Texas alone, and in a few months thereafter effected a sale 
through his agent, his wife subsequently, in 1865, joined him 
here, and remaining until his death and for two or three 
months thereafter, and never having in fact occupied the 
homestead,—it was held, that she was entitled to it as against 
the vendee of the husband. 

From the above and the direct authority of this case on 
the former appeal, (386 Tex., 661,) we deduce the familiar 
principle, that the domicil of the husband draws to it the 
legal domicil of the family; and further, that the mere ab- 
sence of the wife from the State, when not designed as an 
abandonment of the husband, but with his consent and with 
the intention to make his domicil here her future home, will 
not work a forfeiture of her homestead rights. 

In the present case, the evidence tended to show that the 
absence of the plaintiff was for a legitimate purpose and with 
the consent of the husband, and that it was the fixed inten- 
tion that she should come to Texas and reside with him. 
This would bring her without the rule of the case of Earle 
v. Earle, 9 Tex., 630, and within that of the other cases re- 
ferred to, and would not defeat the homestead right. The 
court having thus found, the judgment on this issue should 
not be disturbed. 

The next inquiry pertains to the title of William C. Lacy 
to the land out of which the plaintiff claims her homestead. 

The testimony develops two dates of his title from which 
the right of the plaintiff to a homestead may be considered: 
First, on May 138, 1857, at which time William C. Lacy 
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succeeded in purchasing the title of Josiah W. Pilant to the 
remaining interest in the Sour Lake tract, by which he was 
invested with the full legal title to the whole of the same, 
having previously bought the interests of the other share- 
holders. 

Second, on March 17, 1859, at which date William R. 
Smith sells to William C. Lacy an undivided half interest 
in the tract, Lacy having, on July 20, 1857, and subsequent 
to his purchase from Pilant, conveyed the whole tract to 
Smith. By this sale from Smith of March 17, 1859, Lacy 
became reinvested with the legal title to an undivided one- 
half interest. 

Whether the above-named deed from Lacy to Smith was 
intended as a mortgage only, or was given to discharge a 
resulting trust in favor of Smith for having advanced the 
purchase-money, is not shown with that certainty which would 
warrant the court in considering these propositions, and they 
do not enter into the decision of the case. 

We will first consider the homestead rights of the plaintiff, 
as based upon the legal title of William C. Lacy to the whole 
tract on May 13, 1857. 

It is contended by the plaintiff that her homestead right 
attached at that date, and that the subsequent sale to Smith, 
on July 20, 1857, was not valid as to her, she not having 
joined in the conveyance. 

It is evident, from the testimony, that at this time the 
land was heavily ineumbered with outstanding claims for 
the purchase-money owing by Lacy. It has long been the 
settled doctrine of this court, that a homestead is not ac- 
quired, as against parties holding prior equities and incum- 
brances, until the title # the land on which such homestead 
is sought to be established has been perfected by the payment 
of the purchase-money, and that all liens accruing before the 
homestead has been established must be raised, or it will be 
subject to forced sale for their satisfaction. (Farmer v. Simp- 
son, 6 Tex., 303.) 
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There is much force of reason and sound equity in the 
opinion of Chief Justice Hemphill, in White v. Shepperd, 16 
Tex., 172, in regard to the restraint of the husband to dispose 
of the homestead without the wife’s consent, in which it is 
said: “This restriction applies where the husband has ac- 
quired full property in the land, and not where it is charged 
with preceding equities or incumbrances. These must be 
discharged, and they have precedence over the rights of the 
homestead privilege; and the right of the husband to make 
arrangements in relation to these incumbrances, or to re- 
nounce lands thus burdened or subject to conditions and 
contingencies, could not be questioned by the wife, in virtue 
of her remote right which might arise, if the incumbrances 
or conditions were ever discharged or removed, unless in 
cases where the husband is squandering the property, with 
the fraudulent design of depriving the wife of a homestead.” 

In the case of Meyer v. Claus, 15 Tex., 516, a sale by the 
husband of partnership improved lots, for the purpose of par- 
tition, before the wife came to the State, was held valid as 
against her homestead rights. 

It is not an unreasonable presumption, under all the facts 
and circumstances of this case, (the incumbrance upon the 
property, the advancement by Smith of money to relieve in 
part this incumbrance and that of a mechanic’s lien, and the 
intimate business relationship between Lacy and Smith,) that 
the intention of the parties in making the deed from Lacy to 
Smith, on July 20, 1857, and the subsequent reconveyance 
from Smith to Lacy of a half interest, on March 17, 1859, 

vas to enable Lacy, by a sale of one-half interest in the 

property, to free it from incumbrance, and to invest them 
each with an equal undivided one-half interest in the whole 
tract. This presumption is rendered almost conclusive by 
the terms of the lease made between them a few days after 
the date of the last-named deed. 

We think, under these circumstances and the authority of 
the above cases, there being no evidence of any intention to 
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defraud the plaintiff, that William C. Lacy had the power to 
make the sale to Smith, and that the homestead rights of the 
plaintiff were subject to this sale by the husband to discharge 
prior incumbrances. 

The plaintiff’s claims to the homestead, must then rest 
upon the title of William C. Lacy to the undivided one-half 
interest acquired by his deed from William R. Smith, of date 
March 17, 1859. 

Before further disposing of the case, it may be remarked, 
that if her homestead rights attached at this time to this 
undivided interest, the subsequent execution of a mortgage 
upon the same to pay after-accruing rents, by the terms of 
the lease between Smith and Lacy, was invalid as against 
the plaintiff 


, she not having joined in the same. Besides, it 
does not appear, even had this mortgage been valid, that the 
same has ever been foreclosed, the sale by the administrator 
of Lacey not having been made under a decree to enforce it, 
but under one to pay debts generally. Notice that plaintiff 
was the wife of William C. Lacy, was given by the terms of 
the will, which appears to have been a part of the probate 
proceedings of his estate. 

This, then, brings us to the remaining question in the case, 
and one upon which there has been considerable diversity of 
judicial opinion, viz.: Can the homestead interest attach to 
property held by tenancy in common ? 

The conflicting decisions upon this subject arise, doubtless, 
to some extent, from different provisions of the several stat- 
utes on the subject of homesteads. We have no statute 
defining the homestead, though the necessity of such legis- 
lation has been repeatedly suggested by the judicial depart- 
ment. One line of decisions, including some by this court, 
favor the view that a homestead may be established on prop- 
erty held by tenancy in common. (Williams v. Wethered, 
37 Tex., 130; Smith +. Deschaumes, 37 Tex., 429; McClary 
v. Bixby, 36 Vt., 254; Thorn v. Thorn, 14 Iowa, 49; Horn v. 
Tufts, 39 N. H., 478; Greenwood v. Maddox, 27 Ark., 660 ; 
11 
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Hewitt v. Rankin, 41 Iowa, 35,44; Tarrant v. Swain, 15 Kan., 
146.) Mr. Freeman, after a review of the authorities upon 
this subject, says: “But we see no sufficient reason, even in 
the absence of statutes directly bearing upon the subject, for 
holding that a general homestead act does not apply to lands 
held in co-tenancy. The fact that a homestead claim might 
savor of such an assumption of an exclusive right as is in- 
cousistent with the rights of the other co-tenant, and that the 
maintenance of such claim might interfere with proceedings 
for partition, form no satisfactory reason for denying the ex- 
emption. * * * That he has not the whole, is a very un- 
satisfactory and very inhumane reason for depriving him of 
that which he has.” (Freem. on Co. and Part., see. 54.) 

Mr. Smyth, in commenting upon the line of decisions above 
referred to, says: “ No satisfactory reason has been assigned 
why the rule in the foregoing States of Illinois, Iowa, Ver- 
mont, Texas, and Arkansas should not prevail, being in har- 
mony with the object and policy of the homestead laws exist- 
ing in the several States, and with the rule, ‘any interest 
which might be soid under execution.” (Smyth on Iome- 
steads and Exemptions, sec. 120.) 

Mr. Thompson, in his work on the same subject, favors the 
same view. (Sec. 188.) In note 2, sec. 180, this author col- 
lects several of the conflicting decisions upon this subject. 

Even did we not feel bound by our own decisions, we are 
of opinion that the homestead right, in a proper case, would 
attach to property held by tenancy in common, but not to 
prejudice just rights of a co-tenant. 

Should the property be capable of fair and equitable parti- 
tion, so as both to preserve the homestead and protect the co- 
tenant, the respective rights of both parties could be easily 
adjusted. (Robinson v. McDonald, 11 Tex., 385; Williams 
v. Wethered, 37 Tex., 150.) 

If incapable of partition, there is no constitutional or other 
legal objection which would prevent a court of equity from 
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ordering a sale for the purpose of partition of the proceeds, 
in analogy to our statutes, and those of other States, anthor- 
izing such sales of property of estates, of minors, &c. (Freem. 
on Co. and Part., sees. 423, 540.) 

The testimony shows that William C. Lacy died seized and 
possessed of an undivided one-half interest in the land in 
controversy, and had at the time an established homestead 
thereon, so as to include his joint interest in that part of the 
same, with the improvements, known as Sour Lake; and that 
the property derives its value chiefly by reason of the lake 
and improvements. The testimony further shows, that, by 
the terms of the written lease between the parties, he held 
the same with the distinct understanding of his co-tenant, 
William R. Smith, that Smith’s interest therein should be 
respected. We are, therefore, of opinion that the plaintiff 
should be entitled to her homestead interest in the homestead 
thus designated, but that there was error in so much of the 
judgment below as awarded to her an exclusive interest 
therein, for which the judgment must be reversed. But inas- 
much as the cause was submitted to the court without the 
intervention of a jury, and as there is a full statement of 
facts in the record, and as it seems that the ends of justice 
would be furthered by a speedy determination of this pro- 
tracted litigation, and as the appellants have invoked the 
rule which obtains in such cases, that this court should here 
enter the judgment which should have been rendered below, 
it is therefore considered, and so ordered, adjudged, and de- 
creed, that the judgment of the court below be reversed and 
reformed; that the plaintiff below do have and recover of 
the defendants below and intervenor, as and for her home- 
stead, an interest of one-half in and to two hundred acres of 
iand to be selected by her, without undue prejudice to the 
rights of the defendants, so as to include that place, with the 
improvements, on the tract of one thousand acres described 
in the record, part of the Stephen Jackson league, in Hardin 
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county, known as Sour Lake; that, in default of such selec- 
tion by her within a reasonable time, say by the Ist of June, 
1879, the same be so selected by three sworn commission- 
ers, to be appointed by the District Court of said county of 
Hardin at its first session thereafter; that when said home- 
stead tract shall be selected, the same shall be partitioned 
by three sworn commissioners, to be agreed upon by the par- 
ties, and in case of failure to so agree, then to be appointed 
by said court, who shall proceed to divide the same into two 
equal parts, according to quantity, quality, and value, one of 
which shall be allotted to the plaintiff below, free of the 
claims of the defendants and intervenor; that in the event 
the same be incapable of such partition in kind, then that 
said two-hundred-acre tract be sold by order of said District 
Court, on such terms as may be agreed upon by the parties, 
or in case of failure to agree, as in the discretion of the judge 
presiding may be most to the interest of all parties interested, 
the proceeds to be then divided; that so much of the decree 
of the County Court of said county pertaining to the estate 
of William C. Lacy as ordered a sale of the homestead which 
may be thus designated, and so much of the proceedings and 
sales made by virtue thereof, and the subsequent sales made 
under the title thus acquired, be, and the same are hereby, 
set aside and held for naught; that appellants recover of ap- 
pellee the costs in and about this appeal expended, and that 
appellee recover of them all other costs of suit heretofore in- 
curred ; and that of remaining costs to be hereafter incurred, 
the plaintiff below pay one-half and the defendants the other 
half, unless some legal or equitable cause should intervene, 
which in the judgment of the court below should require the 
same to be otherwise taxed. It is further ordered, that in 
the event a sale of said property be necessary for partition, 
further proceedings be stayed until Elizabeth Amanda Stone, 
only child and heir of William C. Lacy, be made a party. 
It is further ordered, that this judgment be certified for 
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observance by the court below, in accordance with the terms 
hereof. 
REVERSED AND REFORMED. 


[Chief Justice Moore did not sit in this case.] 





S. W. ALLen et Ax. v. H. G. PANNELL, FOR USE OF FRANK 
NOLAND. 


1, PAYEE MAY SUE ON DRAFT.—The payee in a draft may sue thereon 
in his own name, whether the equitable owner or not. 

2. SAME.— Unless a defense be shown against equitable owners not 
made parties, a defense that the alleged beneficiary is not the legal 
owner, presents no material issue. 

3. SUIT BY IMPROPER PLAINTIFF.—If suit be improperly brought in 
the name of the payee of a note or draft, the defendant, by show- 
ing cause therefor at the proper time and in the proper manner, 
may have protection against the suit. 

4. INSANITY—PRACTICE.—A plea that plaintiff had become insane, 
filed on eve of trial, will not cause delay on the trial to ascertain the 
truth of the plea, and when not under oath may be disregarded. 

5. INSANITY.— The plea interposed by defendant, that plaintiff is in- 
sane, is in the nature of a plea in abatement, and should be verified 
by affidavit. 


ApprgaL from Galveston. Tried below before the Hon. 
William H. Stewart. 

This suit was brought in the court below, November 4, 
1875, on the acceptance of a draft, as follows: 


$2,323.92, specie. Houston, June 1, 1873. 
“Two years from this date, please pay to the order of H. 

G. Pannell, guardian for the Noland children, twenty-three 

hundred and twenty-three ,%2, dollars, in specie, being for 

amount due on cattle purchase. F. R. Luppock. 
“To Messrs. Allen, Poole & Co., Galveston, Texas.” 


Suit was brought by the payee, Pannell, for the use and 
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benefit of Frank Noland, and the acceptance was alleged to 
be the right and property of plaintiff, for the use and benefit 
of said Frank Noland. 

February 25, 1876, defendants answered by general de- 
murrer and general denial. 

July 25, 1876, they amended, alleging that the acceptance 
sued on was given to said Pannell as guardian of four minor 
children of Noland; that no partition of their estate had 
been made, and that Frank Noland only owned one-fourth 
interest in the claim sued on; that, other than the one-fourth 
interest, said Frank Noland had no interest in the aecept- 





ance; and that since the last continuance Pannell had be- 
come a lunatic and incapable of attending to business. 

Defendant F. R. Lubbock answered, that it was mutually 
agreed between said Allen and Lubbock, with Pannell, that 
the acceptance should be taken in satisfaction for the amount 
he was owing the heirs of Noland, of whom Pannell 
was guardian. 

The only evidence was the draft, acceptance, and notice of 
protest. Judgment was rendered for plaintiff July 25, 1876, 
for the amount sued for. Defendants appealed. 





Ballinger, Jack §& Mott and Willie § Cleaveland, for appellants. 

I. An obligation for money to a guardian of several minors, 
for the sale of property belonging to the estate of all of said 
minors, cannot be lawfully sued and recovered on for the use 
of a single one of said minors, not having been distributed or 
set apart to said single minor by the court, and without in- 
dorsement to him, and against the pleas and objections of the 
debtors. (Paschal’s Dig., art. 10; McFadin v. MacGreal, 25 
Tex., 79; Price v. Wiley, 19 Tex., 144; Heard v. Lockett, 20 
Tex., 162; Merlin v. Manning, 2 Tex., 351; Ross v. Smith, 
19 Tex., 171; Whithed v. McAdams, 18 Tex., 551; Barrett 
v. Gillard, 10 Tex., 69; Browning v. Atkinson, 46 Tex., 610.) 

II. The court erred in proceeding with the case under the 
averments that plaintiff Pannell was a lunatic and non compos 
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mentis, refusing to hear proof thereof, and rendering judg- 
ment in the eause. (Paschal’s Dig., arts. 6969, 6970, 6982; 
act of 1876, sees. 135, 136, 147; Pelham vr. Moore, 21 Tex., 
755; Cook v. Thornhill, 13 Tex., 293; 16 Tex.,177; March 
r. Walker, 48 Tex., 376; Sayles’ Prac., sees. 159,174; Story’s 
Eq., sees. 64-66; Wartnaby v. Wartnaby, 1 Jae., (4 Eng. Ch.,) 


oro 


oid.) 


M. W. Garnett and M. C. McLemore, for appellee. 

I. It was not necessary to allege in the petition the value 
of specie. Its value and the meaning of “dollars in specie” 
are fixed by law. (Van Alstyne r. Sorley, 32 Tex., 532; Bouvy. 
Law Dic., tit. “Spectre”; Webb r. Moore, 4 Monr., 483.) 

II. The petition showed that Pannell had a right to sue on 
the dratt for the use of Frank Noland. (Thompson +. Cart- 
wright, 1 Tex., 87; Gayle v. Ennis, 1 Tex., 184; MeMillan v. 
Croft, 2 Tex., 397; Lipscomb ¢. Ward, 2 Tex., 277; Andrews 
rv. Hoxie, 5 Tex., 172; Butler v. Robertson, 11 Tex., 142; 
Claiborne v. Yoeman, 15 Tex., 45; Nelson v. Bagby, 25 Tex. 
Supp., 307.) 

III. The introduction in evidence by the plaintiff of the 
draft and protest proved all the allegations in plaintiff’s peti- 
tion, and authorized the judgment that was rendered. (Pas- 
chal’s Dig., art. 232; Bailey v. Heald, 14 Tex., 226.) 

IV. The amended answer, so far as it set up that other 
persons not parties to the suit were interested in the draft, 
and that Pannell had no right to sue on it in his own name 
for the use of Frank Noland, was insufficient, and set up no 
legal or valid defense to plaintiff’s; and so far as it set up 
that the plaintiff was a lunatic and non compos mentis, and 
asked the suit to be stayed, it set up no defense, and was 
properly struck out, the court having no jurisdiction to inquire 
into plaintiff’s mental status in this proceeding. (Paschal’s 
Dig., art. 1; Taylor v. Hall, 20 Tex., 215; Cook v. Thornhill, 
13 Tex., 297; Tinnin v. Weatherford, Dallam, 590-592; 
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Wolfe v. Stephens, Dallam, 607, 608; 1 Chitty’s Plead., 480- 
483; Mit. Ch. Plead., 268.) 


GouLp, Associate Justice.— Pannell, as the payee and 
legal holder of the draft sued on, was authorized to maintain 
an action thereon in his own name, whoever may have been 
the equitable owner. Unless there was some defense as 
against the other alleged equitable owners or beneficiaries of 
the draft, the answer denying Frank Noland’s ownership pre- 
sented an immaterial issue. (Lipscomb v7. Ward, 2 Tex., 277; 
MeMillan v. Croft, 2 Tex., 399, and other cases cited in the 
brief of appellees.) 

Notwithstanding the suit was brought by or in the name 
of Pannell for the use ot Frank Noland, there is no presump- 
tion in favor of defendants that this was done without Pan- 
nell’s assent and authority. In ease of a suit in the name of 
an assignor for the use of his assignee, the nominal plaintiff 
is not presumed to be present in court, cognizant of the pro- 
ceedings in the case, so as to subject him without further 
notice to a judgment in reconvention. (MeFadin rv. MacGreal, 
25 'Tex., 78.) Whether even in such cases there was at com- 
mon law an unqualified right to use the name of the holder 
of the legal title, admits of some question. (1 Chit. PL, 9a; 
3 Chit. Prac., 127; Spicer v. Todd, 2 Tyrw., 172; Chambers 
v. Donaldson, 9 East, 471; Moseley v. Boush, 4 Rand., 392.) 
It appears from these authorities that in some cases, at least, 
the holder of the legal title might require to be indemnified 
against costs. But, at all events, no authority has been ad- 
duced justifying the assumption in favor of the defendants, 
for the purpose of defeating the recovery, that this suit was 
not brought, as it is purported to be, with the assent and by 
the authority of Pannell. If Pannell’s name was used with- 
out authority, the defendants might, as in other cases of the 
institution of suits without authority, by showing cause there- 
for, at the proper time and in the proper manner, have ob- 
tained protection. (Campbell v. Galbreath, 56 Watts, 423.) 
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The production of the draft was sufficient evidence to author- 
ize the judgment. 

The plea that Pannell had become non compos mentis was 
in the nature of a plea in abatement, and not being sworn 
to, was bad on general exception. (Cook v. Thornhill, 13 
Tex., 297; Mitf. Ch. Pl., 268.) By the mere filing of such 
a plea on the day set for trial, the further progress of the case 
cannot be stopped until the question of the plaintiff's sanity 
be investigated. 

Without deeming it necessary to pass in detail on other 
questions, our opinion is, that there is no error in the judg- 
ment, and it is accordingly ordered that it be affirmed. 


AFFIRMED, 





H. M. Truenart anp H. B. Anprews v. L. H. Barcock. 


1. CONSTRUCTION OF STATUTES — TITLED OR SURVEYED LANDS.— 
The act of February 5, 1850, (Paschal’s Dig., art. 809,) prescribing 
“that no certificate of land, land warrant, or evidence of Jand claim 
of any kind whatever, shall hereafter be located upon any land here- 
tofore titled or surveyed within the limits of the colonies of Austin, 
De Witt, or De Leon,”’ &., protected from relocation a grant for two 
leagues, part of a concession of eleven leagues, made by Steven F, 
Austin, commissioner, December 15, 1831, no consent of the general 
government having been shown to the grant. 

2. STATUTES IN AID OF IMPERFECT TITLES—CONSTRUCTION.—There 
being no exceptions in the act of the Legislature, the courts in con- 
struing the act will add none. The protection extends to all classes 
of such titled or surveyed iands, whether void or not. 


AppEAL from Galveston. Tried below before the Hon. 
William H. Stewart. 

This was an action in the ordinary form of trespass to try 
title, brought by appellants against appellee, to recover land 
in Galveston county, setting out the boundaries and claiming 
possession since September 1, 1873; suit filed April 24, 1875, 
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being the second suit, the first suit having been filed May 
24, 1874. 

The defendant answered not guilty; pleaded limitation of 
five and ten years; and possession, claiming title and paying 
taxes for twenty years, with suggestion of valuable improve- 
ments; that the land sued for is a part of two leagues granted 
by the Mexican Government, (part of a concession of eleven 
leagues,) by Stephen F. Austin, empressario, to Miguel Mul- 
doon, by title dated December 15, 1831; that the land is sit- 
uated in the limits of Austin’s coast colony, and that by an 
‘act of February 5, 1850, the land was not open to location, 
and that plaintifis’ patent is null and void; that he and those 
under whom he claims had been in possession since January 
11, 1841, cultivating, paying taxes, &e., and that they had 
entered into possession before February 5, 1850, as on land 
that had theretofore been titled and surveyed, and that on 
February 5, 1850, were in actual possession, claiming the 
same as titled and surveyed lands, with full knowledge that 
all title to the same had passed out of the government by 
the grant to Muldoon. 

Plaintiffs, by supplemental petition, alleged that the land 
sued for was not titled and surveyed land within the mean- 
ing of the act of February 5, 1850; that the said grant to 
Muldoon was illegal and void, and was so considered and 
treated by the governments of Texas and Mexico, and is 
now so treated and considered by those intrusted by law with 
the administration of matters pertaining to the public do- 
main; that the consent of the Federal Executive was never 
given to the making of said grant, and that locations upon the 
same were not prohibited by article 809 of Paschal’s Digest, 
and that neither the defendant nor those under whom he 
claimed ever held or claimed to hold under or by virtue of 
said grant to Muldoon, but that defendant claimed under 
one Baumgarten, who claimed under a certain conditional 
certificate issued to one Jarboe; and defendant stipulated to 
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pay for the said land when he should receive a patent from 
the State. 

The cause was submitted to the court and judgment ren- 
dered for defendant. Plaintiffs appealed. 


Joseph & Kittrell, for appellants. 

I. The location and patent of appellants was not prohibited 
or rendered void by the act of February 5, 1850. (Paschal’s 
Dig., art. 809.) 

Ist. Because the said grant to Muldoon was never legally 
titled and surveyed within the meaning of said act, the same 
being void for want of the consent of the Federal Executive 
of Mexico to the making of the same. 

2d. Because said act of February 5, 1850, was intended to 
quiet titles under grants intrinsically valid, but lacking in 
some technical legal requirements, and was not intended to 
establish or confirm grants inherently illegal and void. 

3d. Because the said act was intended for the protection of 
colonists and those claiming under them, and only applies in 
favor of those who claim as or under colonists and in privity 
with them, and whose claims are supported by strong equities. 
( Paschal’s Dig., art. 809; Laws of 1856, vol. 6, p. 59; Gen. 
Laws, vol. 4, Ex. Sess., p. 1; Summers ¢. Davis, 49 Tex., 
541; Lindsey v. Miller, 6 Pet., 666; Jackson v. Clark, 1 Pet., 
(S. C.,) 688; MeArthur’s Heirs ¢. Dun’s Heirs, 7 How., 262.) 

Il. The patent to appellants gave to them good title to the 
land in controversy, unless the claim of appellee was under 
a grant legal and valid within itself, or was supported by 
strong equities in his favor, arising under a grant irregular 
or technically defective, but intrinsically legal and valid. 

Patent was issued to plaintiff upon a valid certificate, and 
the regularity of all conveyances is admitted. The consent 
of the Federal Executive of Mexico to the making of the 
Muldoon grant was not proved. Appellee claimed in opposi- 
tion to the said grant, and looked to the State for a patent 
under the Jarboe certificate. (Laws of 1856, vol. 6, p. 59; 
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Lindsey v. Miller, 6 Pet., 666; Jackson v. Clark, 1 Pet., (8. 
C.,) 628.) 

II. The court erred in receiving and considering in evi- 
dence the grant to Muldoon, because the same was a void 
grant; because appellee did not allege or prove that he 
claimed thereunder, or in privity with the original grantee 


5 





therein ; because no equities were shown to exist in favor of 
appellee thereunder, as a colonist or claiming under colonists ; 
because having, by his deed, repudiated the Muldoon grant 
and taken in opposition thereto, looking to and stipulating 
for a patent from the State under the Jarboe certificate, he 
could not set up the Muldoon grant as against one who had 
obtained in due and legal form and was claiming under pat- 
ent from the State. (Paschal’s Dig.. art. 546; Colonization 
Law, 26 Tex., 689; 27 Tex., 40; Laws of 1856, vol. 6, p. 59; 
7 How., 262, and authorities cited; McDonald v. Smalley, 
6 Pet., 261; Shields v. Hunt, 45 Tex., 428; Johnson v. Tim- 
mons, 50 Tex., 521.) 

IV. The ease of Summers v. Davis, 49 Tex., 554, is relied 
upon by appellee to sustain the judgment of the court below. 
That is the only case in the State, within our knowledge, in 
which the question of the construction of the act of February 
5, 1850, is involved; and we invite the court to a considera- 
tion of the decisions of the Supreme Court of the United 
States which ure cited in that case. Before proceeding to 
this examination, it may not be improper to suggest that the 
title of the claimant under the old grant in that case was 
sustained without reference to the act of 1850. But the act 
of February 5, 1850, was held to apply to the land in con- 
troversy, and to prohibit location in the colony of De Witt 
upon lands that had previously been titled or surveyed. 
Upon this branch of the case, the decision of the court was 
rendered upon the authority of McArthur’s Heirs v. Dun’s 
Heirs, 7 How., (S. C.,) 262, and that case is cited as author- 
ity for the proposition, that if the land had been “literally 
titled and surveyed,” location upon it was prohibited, whether 
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it had been surveyed and titled under a void or a valid grant. 
That such is the decision in MeArthur v. Dun, and in the 
case of Galloway v. Finley, 12 Pet., 264, upon the authority 
of which case the former case was decided, is not denied; 
but the meaning and the purpose of the acts of Congress 
under which these decisions were made, and the local law 
which, in a great measure, controlled the action of the court, 
und the facts in each case, being closely examined, it will be 
found, we submit, with great deference, that they do not 
sustain the position that any grant, whether valid or void, 
“literally titled and surveyed,” prohibits a second location 
thereon. 

The acts of Congress of 1807, amended by the act of 1823, 
which were under consideration in the cases of MeArthur rv. 
Dun and Galloway v. Finley, were in a great measure, though 
not entirely, similar in their language and intent to the aet 
of February 5, 1850; (Paschal’s Dig., art. 809;) and in each 
of these cases, and in every other case in which an entry and 
location under a void grant were sustained, it will be found 
(1) that the claimant whose title was sustained claimed under 
the grant interposed in his defense, (as was the case in Sum- 
mers v. Davis,) and (2) that his claim was supported by strong 
equities. It is not decided in these cases, or in either of 
them, that a grant that was inherently a nullity, or made 
improperly and without authority, could defeat a prior title 
made by the government under a location within the prohib- 
ited district. It was held in these cases, that though the 
grant, according to the strict letter of the law of the States in 
which the lands were located, was void, because the patentee 
was dead when the patent was issued, yet the title was sus- 
tained because there was every legal and proper warrant 
and authority for the location, and because the title inured 
to the benefit of the heirs of the patentee, and their equitable 
claims against the government prevailed over the strict letter 
of the law, to prevent injustice and the defeat of the inten- 
tion and object of the particular statute which the court was 
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then construing. (Galloway v. Finley, 12 Pet., 264; MceAr- 
thur’s Heirs vr. Dun’s Heirs, 7 How., 262.) 

The grants in these cases were supported by the strongest 
equities, were made upon legal warrants and in discharge of 
an equity against the government, and were only void by a 
strict legal technicality that did not impair that equity. (Gal- 
loway v. Finley, 12 Pet., 264.) 

When grants were inherently nullities, and no equities in- 
tervened such as the statutes were intended to aid and uphold, 
the last location was held valid, though there had been an 
actual survey under the former entry within the prohibited 
district. (McDonald rv. Smalley, 6 Pet., 261; Lindsey v. 
Miller, 6 Pet., 666.) In the last-named case, the defendant 
in ejectment held the elder entry and survey, but the gov- 
ernment grantee (plaintiff in ejectment) was held to have the 
better title, because the defendant located his warrant im- 
properly and without authority of law, though there had been 
an actual entry and survey, the court holding that the loca- 
tion and survey were mere nullities, and that the act did not 
contemplate such claims. (6 Pet., 678; 12 Pet., 299.) In 
this case, it was urged upon the court by the appellant that 
there was no distinction between void and voidable surveys, 
and it was replied by appellee that the act was not intended 
to protect that which was absolutely void. The court, sus. 
taining the judgment of the lower court, says: 

« By the act of 1807, any patent is declared to be void that 
shall be issued on an entry of land which had been previous- 
ly patented or surveyed. This language is general, and lit- 
erally applies to all surveys which had been previously made, 
whether made with or without authority. Could Congress 
have designed by this act to protect surveys which had been 
made without the semblance of authority? If an intruder, 
without a warrant, had marked boundaries in a survey, either 
large or small, would it be protected under the act? When 
the object and scope of the act are considered, and other laws 
which have been enacted on the same subject, and the deed 
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of cession is referred to, it would seem that much difficulty 
cannot be felt in giving a correct construction to this provis- 
ion.” (6 Pet., 675.) 

And, further, the court say: “ There can be no doubt that 
Congress did intend to protect surveys which had been irreg- 
ularly made, and it is equally clear that they did not design 
to sanction void surveys.” 

Where, in Galloway v. Finley, it is said, “the act applies 
to ‘void’ surveys, for valid surveys did not need protection,” 
it will be found, upon examination, that only surveys are 
meant that are technically void and that are supported by 
strong equities, and not surveys that are absolutely and inher- 
ently void from any cause. 

Mr. Justice Gould, in Summers v. Davis, says, concerning 
the acts of 1850 and 1856, that they were enactments of re- 
pose and intended to quiet titles, and that they embraced 
those who had for many years claimed, cultivated, and used 
They 
were acts intended for the protection of colonists. The acts 


ss 


land under a title “at one time unquestionably valid 


of Congress herein referred to were for the protection of those 
who held equitable claims against the government; and in 
the decisions under those acts, and in Summers +. Davis, 
great stress is laid upon the equitable and just intent and 
purpose of the law. 

Caliing these decisions to our aid in construing article 809 
of Paschal’s Digest, and the subsequent acts relating to the 
same subject-matter and in aid thereof, we think it may be 
clearly deduced, that where, in any case within the prohibited 
district, land is surveyed and titled under a grant legal and 
valid within itself, or a grant technically void or defective 
but intrinsically meritorious, and under which equities have 
arisen in favor of one who claims thereunder as a colonist or 
in privity with colonists and with the original grantee, a see- 
ond location and patent thereon would be null and void; 
otherwise it would be legal and valid, and the patentee would 
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take good title. (Laws of 1856, vol. 6, p. 59; Lindsey v. 
Miller, 6 Pet., 666.) 

Apply these authorities to the case at bar, and what is the 
result ? 


Appellee does not claim under the Muldoon title, nor 
under any other title at “one time unquestionably valid.” 
He offers in evidence a deed from one who had no title, in 
which deed the Muldoon grant is referred to as a “ pretended 
claim,” and in which he stipulates for title from the State as 
a condition precedent to payment for the land,—a condition 
that has never been fulfilled. Te shows no privity between 
himself and the grantee in the Muldoon title, but repudiates 
it and claims in opposition to it. He does not prove, or offer 
to prove, that either he or those under whom he claims were 
colonists, or that they ever held or claimed as such. He 
purchased with knowledge that his grantor had no title and 
that he took none from him. The grant which he now in- 
terposes in his defense had been declared void as far back as 
1848. (3 Tex., 321, 499.) 

It follows, then, that the land in controversy had never 
been titled or surveyed under a grant legal and valid with- 
in itself, and hence was still part of the public domain and 
open to location; for if neither the Muldoon grant nor a pat- 
ent from the State be effectual to convey title to it, what is 
its position? It is not claimed that in any other way the 
title has been divested out of the government and vested in 
any person, The land has never been * titled or surveyed” 
under a void or defective grant under which equities have 
arisen in favor of any one as a colonist, or as claiming in 
privity with colonists; hence no right or equity of any of 
that class that the statute is intended to protect was impaired 
by appellants’ location and patent. It is, therefore, we sub- 
mit, valid and effectual, giving to appellants superior title to 
the land sued for. 


Price g Wilson, for appellee, cited and discussed Republic 
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v. Thorn, 3 Tex., 510; Hatch v. Dunn, 11 Tex., 708; Marsh 
rv. Weir, 21 Tex., 106; Paschal’s Dig., art. 809; Dwarris on 
Stat., 193; Hooper v. Hall, 35 Tex., 83; Summers v. Davis, 
49 Tex., 541. 


Bonner, Associate Justice.—The decision of this case 
depends upon the proper construction of the act of February 
5, 1850, ( Paschal’s Dig., art. 809,) entitled « An act to prevent 
locations in the colonies of Austin, De Witt, and De Leon,” 
and which reads as follows: 

«That no certificate of land, land warrant, or evidence of 
land claim of any kind whatever, shall hereafter be located 
upon any land heretofore titled or surveyed within the limits 
of the colonies of Austin, De Witt, and De Leon, and the 
commissioner of the general land office is hereby prohibited 
from hereafter issuing a patent on any location hereafter 
made for any of the lands described in this act; and should 
any patent be hereafter issued for the same, or a part thereof, 
contrary to the provisions of this act, the same shall be null 
and void.’ 

As held by this court in Summers r. Davis, 49 Tex., 541, 
the object of this statute, and that of the act of 1856, ( Gen- 
eral Laws, 4th Leg., adjourned session, p. 59,) was undoubt- 
edly to quiet land titles in the qolonies named, and would 
even include a title which, by the decree of the ayuntami- 
ento, had been annulled, and which was “to be regarded as 
though it had never had an existence.” 

That this land had been “titled or surveyed,” is not ques- 
tioned; but the old grant to Miguel Muldoon is claimed to 
have been null and void because within the littoral leagues, 
and had never been approved by the Federal Executive of 
Mexico, The title under which plaintiff claims was subse- 
quent to the act of February 5, 1850. The Legislature, by 
the express terms of this act, prohibited such subsequent 
locations in most emphatic language, and declared them null 
and void, without any limitation, exception, or reservation as 
12 
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to the validity of subsisting prior grants. Should the courts 
ingraft exceptions upon a statute thus intended to quiet titles, 
they would encourage that litigation which it was the very 
obvions intention of the Legislature to prevent. It presents 
one of those cases in which the courts must await the lead 
of the political authority before they can act. (Hancock v. 
McKinney, 7 Tex., 457.) 

The plaintiff must recover upon the strength of his own 
title; and as he has failed to show such legal or equitable 
claim as would authorize him to disturb the long-continued 
prior possession of the defendant, the judgment must be 
affirmed. 

AFFIRMED. 





Frances Westrope vy. T. J. Cuambers’ Estare. 


1. COVENANT OF RIGHT TO SELL—LIMITATIONS.—The covenant of 
title and right to convey land contained in a deed, is broken on the 
delivery of the deed, if the vendor had no title. Limitation would 
run for breach of such covenant from the delivery of the deed. 

2. GENERAL WARRANTY.—The grantee in a deed with general war- 
ranty is not compelled to await actual ouster by judgment of a court 
before bringing suit upon such covenant; but on yielding posses- 
sion and suing upon the warranty, he assumes the burden of proof, 
and is compelled to establish the superiority of the adverse title. 

3. CONSTRUCTION OF STATUTES—TITLED OR SURVEYED. — The act of 
February 5, 1850, (Paschal’s Dig., art. 809,) ** That no certificate of 
land, land warrant, or evidence of land claim of any kind whatever, 
shall hereafter be located upon any land heretofore titled or sur- 
veyed within the limits of the colonies of Austin, De Witt, and De 
Leon,”’ &c., held to protect from relocation, in 1863, a league of 
land titled July 29, 1824, in Austin’s colony, but which had been 
declared null and void by action of the ayuntamiento December 15, 
1830. 

4. ACTION ON WARRANTY — EVIDENCE. —In action upon warranty, 
the adverse title asserted being the relocation upon such land, did 

not show a superior outstanding title. 
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AvpeaL from Galveston. Tried below before the Hon. 
William TH. Stewart. 

This suit was commenced May 12, 1866, in the District 
Court of Chambers county, for Miss Fannie Westrope, minor, 
by E. Keough, then her guardian, and was afterwards traus- 
ferred to Galveston. The object was to recover from the 
estate of General T. J. Chambers the sum of $856, with in- 
terest from March 18, 1853, and was in the nature of an action 
for breach of covenants in a deed of that date executed by 
Chambers to Thomas Westrope, deceased, father of plaintiff, 
wherein Chambers acknowledges the receipt of the above sum 
of money, and in consideration thereof conveyed to Westrope 
eight hundred acres of land on Clear Creek, part of which 
is known as the Jolin R. Williams league, situated partly in 
Galveston county and partly in Harris county, and within 
the boundaries of Austin’s colony. The covenants in the 
deed were, that Chambers had full right to sell said Jand and 
would warrant and defend the title thereto. 

The original petition alleged the execution of the deed 
from Chambers; the payment of $856, by Westrope, March 
18,1853; the description of the land mentioned in the deed; 
the allotment thereof to Miss Westrope, plaintiff; the coven- 
ant in the deed “that Chambers had full right to sell,” and 
that therein said covenant was broken; that Chambers did not 
have the right to sell, and that this fact was not discovered 
until after the partition thereof; the presentation of the claim 
duly verified, and rejection by administratrix of Chambers’ 
estate, March 13, 1866. 

The amended petition, filed June 5, 1872, alleged, in addi- 
tion, that Chambers did covenant with Westrope that lhe 
(Chambers) had full right to sell said land and would war- 
rant and defend the title thereto; that Chambers and his 
legal representatives had not warranted nor defended the 
title thereto; that the same was not the property of Cham- 
bers, but when the deed was made the land was part and 
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parcel of the public domain of the State of Texas, and so 
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continued until the 6th of September, 1863, when the State 
patented the same to William R. Baker, assignee of Sarah 
MeKissick; that about January 1, 1866, Baker entered into 
and took possession thereof, ejected plaintiff, and hath since 
continuously retained possession ; that Chambers and his rep- 
resentatives have not kept the covenants aforesaid, but have 
broken the same; and prays for relief. 

Defendant’s answer tiled June 7, 1867, is a general demur- 
rer and general denial. 

Amended answer filed February 27, 1872, was a plea of 
statute of limitation; and amended answer filed December 
7, 1872, says they admit the land mentioned in the petition 
was granted to John R. Williams prior to Mareh 18, 1853, 
and prays that plaintiff take nothing. 

J. D. Oltorf, administrator, tiled his answer May 21, 1877, 
and adopted the answers previously filed. 

The plea of limitation was overruled by the court. 

Plaintiff offered in evidence (1) a certified copy of deed 
from Chambers to Westrope, dated March 18, 1853, with 
affidavit of loss of original; (2) a claim for $856 principal, 
with eight per cent. interest, amounting February 23, 1866, 
to $885.47, duly verified, with rejection of the administratrix 
thereon; (3) a patent from the State to W. R. Baker, dated 
September 6, 1863. for the same league described in Chambers’ 
deed as having been granted to John R. Williams; (4) map 
prepared by John O. Trueheart, district surveyor, of the lands 
in controversy; (5) depositions of Trueheart, who knows the 
parties, has been surveyor ten or twelve years, knows the 
tract of land, and that it is the same league generally known 
as the J. R. Williams league, patented to William R. Baker; 
(6) deeree of ayuntamiento dated December 15, 1830, giving 
action of that body in reference to several parties, declaring 
that John R. Williams had abandoned the country and had 
never complied with the requisites of the colonization law, by 
not cultivating the league, and that all title and claim which 
the concession had vested in him had expired when he aban- 
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doned the country, and that the league is declared vacant and 
the title for it null and void. (This is given in full in 49 
Tex., 458.) 

It was shown that in partition the tract of eight hundred 
acres had been allotted to the plaintiff; also that the title had 
been considered good until Baker took possession of the land, 
a short time before suit was brought; payment of taxes, Xe. 

After giving the boundaries of Austin’s colony, the court 
charged as follows: “I charge you that from and after the 
5th day of February, 1850, there could be no location within 
the limits of said colony upon any lands therein which were 
titled or surveyed prior to the 5th of February, 1850. If 
you believe from the evidence that the eight hundred acres 
of land described in the petition was within the limits of 
Austin’s colony; and if you further believe from the evi- 
dence that said eight hundred acres of land had been titled 
or surveyed prior to the 5th day of February, 1850, and was 
Within the John R. Williams grant; and if you further be- 
lieve from the evidence that the location and patent from 
the State to William R. Baker was subsequent to the 5th 
day of February, 1850, then the plaintiff could not recover ; 
and in that case, if you so believe the above proposition, vou 
will find for the defendant. But if, from the evidence, you 
do not believe the foregoing propositions, then your verdict 
should be for the plaintiff for $856, with interest from March 
18, 1853, at eight per cent.” 

There was a verdict for defendant and judgment accord- 
ingly. Plaintiff appealed. 


Wharton Branch, for appellant. 

I. The charge does not present the issues of fact. (Pas- 
chal’s Dig., art. 1464; Castro r. Illies, 22 Tex., 504; Gilkey 
v. Peeler, 22 Tex., 668.) 

The court submitted a question of law to the jury, in this: 
As to whether the eight hundred acres had been titled or 
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surveyed. (Bradshaw v. Mayfield, 24 Tex., 482; San Anto- 
nio v. Lewis, 9 Tex., 71; Swift vr. Herrera, 9 Tex., 281.) 

The charge diverts the minds of the jury to inquiries for- 
eign to the case, in this: The only question is, whether there 
was title in Chambers. (Love v. Wyatt, 19 Tex., 315, 316; 
Dean v. Lyons, 47 Tex., 20.) 

The charge is in the alternative, in this: The presumption 
of title in Chambers is made to depend simply on the dates 
of a patent to William R. Baker and an act of the Legislature 
respectively. (Grimes v. Bastrop, 26 Tex., 314.) 

Vacant land is subject to location in Austin’s colony or in 
any part of the State. (Paschal’s Dig., art. 4526.) 

Where a concession or title has been cancelled, the land 
embraced in it is vacant, and is as vacant as if it had never 
been titled. (Jennings v. De Cordova, 20 Tex., 508.) 

Where a survey has been abandoned or cancelied, the land 
is vacant, and is as vacant as if it had never been surveyed. 
(Hollingsworth v. Holshousen, 17 Tex., 47,48; Bowmer v. 
Hicks, 22 Tex., 155.) 

The ayuntamiento had cancelled the concession to John 
R. Williams of the league of land of which the eight hundred 
acres is part prior to February 5, 1850, and it was then va- 
vant, and had long been so. 

The ayuntamiento was a court of competent jurisdiction to 
cancel grants of land to settlers. (Tlolliman v. Peebles, 1 
Tex., 673; Marsh v. Weir, 21 Tex., 108; Summers rv. Davis, 
49 Tex., 541.) 

No conveyance from Williams to any one could have de- 
feated the action of the ayuntamiento. (Desmuke ¢. Griffin, 
10 Tex., 114; Ledyard v. Brown, 27 Tex., 404; Thomas r. 
Moore, 46 Tex., 433. 

A fundamental error pervading the charge is, that it as- 
sumes that the act of February 5, 1850, ( Paschal’s Dig., art. 
809,) sweeps away the decrees of the ayuntamiento tor all 
purposes, and that wherever a surveyor had run a line or any 
title had been extended, whether void or voidable, cancelled 
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or not, the land was reserved from location, and that patents 
thereon thereafter issued were void. (Marsh v. Weir, 21 
Tex., 108.) 

II. The charge of the court is not responsive to the issues 
presented in this case. 

The charge misled the jury in this material point: that their 
minds are directed to tind whether the statement in Cham- 
bers’ deed, that the eight hundred acres was part of the Wil- 
liams league, is true; which is immaterial. The true inquiry 
is, Whether the statement in Chambers’ deed, that he has a 
right to sell the land, is true. (Bailey rv. Mills, 27 Tex., £58.) 

HT. The charge of the court makes the right of plaintiff 
to recover depend upon a pretended issue wholly immaterial 
to the case. 

The relation of vendor and vendee is not created where 
one assumes to sell vacant land; not being in possession, he 
conveys no right to the land; is unable to do so for want of 
title. On discovering this, it is the right of plaintiff to re- 
cover the money paid, with interest. (Wheeler v. Styles, 28 
Tex., 244; Spierv. Laman, 27 Tex., 215; Jennings v. De Cor- 
dova, 20 Tex., 513; Cravens v. Brooke, 17 Tex., 272; Rod- 
gers v. Daily, 46 Tex., 585.) 

The issue submitted by the charge is, whether the land had 
ever been titled or surveyed; whereas, if the real condition 
of Williams’ title had been relevant, the true inquiry must 
have been, whether such title or survey was in existence on 
February 5, 1850. (Paschal’s Dig., art. 809.) 

IV. The facts in this case are not sufficient to authorize 
the presumption of a grant or title to John R. Williams. 
(Grimes rv. Bastrop, 26 Tex., 3515; Taylor v. Watkins, 26 
Tex., 692, 693; Dailey v. Starr, 26 Tex., 565; Biencourt v. 
Parker, 27 Tex., 563, 564.) 

The only thing in evidence is the recital in the decree of 
the ayuntamiento that the concession of the league of land 
on Clear Creek to John R. Williams is annulled. 

The burden of proof was on us to make out the adverse 
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title, and was on the defendant to show the right of Cham- 
bers to sell any part of the headright league of John R. Wil- 
liams, either as his heir, assignee, or agent. (Tlensley ¢. 
Peck, 20 Tex., 675; Bailey v. Hicks, 16 Tex., 226; Scranton 


v. Tilley, 16 Tex., 193; Chandler r. Meckling, 22 Tex., 44.) 
The etfect of offering in evidence the deeree of the ayun- 
tamiento, was to show that title to the land remained in the 
government, and that Chambers’ deed passed no title to 
Westrope. (Jennings v. De Cordova, 20 Tex., 512, 513.) 

The effect of offering in evidence the patent to William 
R. Baker, was to show that title to the land remained in the 
government down to September 6, 1863, and was in making 
out adverse title in William R. Baker, showing that Cham- 
bers did not have title at the date of the patent and could 
not afterwards acquire it except from Baker. 

V. The charge of the court assumed that the act reserving 
lands from location in Austin’s colony reserves from location 
all vacant domain in said colony; and this is error. 

The intention was to reserve lands to some class of set- 
tlers, or their heirs or assigns, and not to cause either vacant 
lands to remain vacant forever, or to validate void claims, 
(such as purchase grants within the border leagues,) or to 
cancel any decree of court which had declared bad any title 
in Austin’s colonies. (Paschal’s Dig., art. 809; Gen. Laws 
of 1856, act of August 27, p. 59.) 

VI. The charge of the court assumes that the decree of 
the ayuntamiento, declaring the land in controversy to be 
racant domain, is a nullity; and this is error. (Johnston vr. 
Smith, 21 Tex., 724.) 

VIL. The charge of the court assumes that the act of Feb- 
ruary 5, 1850, (Paschal’s Dig., art. 809,) gave Thomas J. 
Chambers, deceased, a valid and perfect title to a league of 
land on Clear Creek, which deceased described in his con- 
veyance to plaintiff’s ancestor as the J. R. Williams league 
on Clear Creek. 

The charge of the court overlooks the fact that there is no 
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evidence of any title in Chambers. (Rogers +. Broadnax, 
24 Tex., 543.) 

The plaintiff’s right under the covenant in the deed is not 
barred. The burden of proof to show that limitation began 
to run at the date of the deed, March 18, 1853, is on the de- 
fendant, who pleads it. (Smith +. Power, 23 Tex., 29; Gib- 
son v. Fifer, 21 Tex., 264; Mason +. McLaughlin, 16 Tex., 
29.) 

Limitation did not commence to run from the date of the 
deed against the right of the plaintiff to recover on the breach 
of covenant, unless the land had been then in adverse posses- 
sion, nor until the discovery of the defect of title. (Ripley 
v. Withee, 27 Tex., 17; Dart on Vend., pp. 367, 368.) 

The covenants were not broken until the entry on the land 
by William R. Baker, in January, 1866. (Smith vc. Fly, 2 
Tex., 352.) 

The covenant that Chambers had right to sell did not, per 
se, become untrue until the Jand was patented to William R. 
Baker. (Jennings v. De Cordova, 20 Tex., 514, 515.) 

The covenant of warranty is prospective; it runs with the 
land, and is not barred until at least four years after eviction. 
(Gibson ¢. Fifer, 21 Tex., 264; Ackerman v, Smiley, 57 Tex., 
215, 216; 4 Kent’s Comm., lec. *67, pp. 471-473.) 

The fact as to when limitation to the right to recover on 
the covenants started, is not changed by the plaintiff's yield- 
ing to a dispossession by one having a paramount title, instead 
of incurring the delays and cost of defending a bad title and 
suffering eviction by decree of court. (Mason v. McLaugh- 
lin, 16 Tex., 29; Simpson v. Belvin, 37 Tex., 683.) 

If Chambers really had no title at the date of his deed, the 
recitals in the deed are both false in suggestion and conceal 
and suppress the truth, and suspend limitation until the dis- 
covery of the defect or want of title. | Ripley v. Withee, 2 
Tex., 17; Wintz rv. Morrison, 17 Tex., 383, 384.) 

VIIL. The charge of the court should have instructed the 
jury, that where the vendee has purchased under a convey- 
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ance with covenants and warranty, and has paid the pur- 
chase-money, he was entitled to recover the money back, 
with interest, unless the vendor could show a perfect title in 
himself and right to convey. (Wintz v. Morrison, 17 Tex., 
385; Scranton v. Tilley, 16 Tex., 194; Green v. Chandler, 25 
Tex., 155-161.) 

Where the entire failure of title is shown, the purchaser 
may recover back the price paid without eviction. (Peck v. 
Hensley, 20 Tex., 677, 678; Tarpley v. Poage, 2 Tex., 147; 
Laurans v. Garnier, 10 Rob., 25.) 

The ouster by Baker being lawful, plaintiff had the right 
to yield to a dispossession and have the remedy on the cove- 
nants, without involving herself in a lawsuit to defend a bad 
title. (Peck v. Hensley, 20 Tex., 678; Hamilton +. Cutts, 
4 Mass., 349; Calicote vr. Spencer, 25 Tex. Supp., 152.) 

In order to recover the land from Baker’s possession, the 
claimant must show title from the sovereignty. It was use- 
less for plaintiff to attempt it unless she could be furvished 
with conveyances from the government down to Chambers. 
(Hughes v. Lane, 6 Tex., 291; Kinney v. Vinson, 52 Tex., 
127; Hooper v. Hall, 35 Tex., 83, 84.) 

Under the charge, Chambers has obtained something, viz., 
$856, and Westrope nothing; it is inequitable for him to 
retain it; the proper remedy has been sought. ( Wheeler v. 
Styles, 28 Tex., 243, 244; Spier +. Laman, 27 Tex., 205.) 

IX. The words “titled or surveyed,” in the act of 5th Feb- 
ruary, 1850, ( Paschal’s Dig., art. 809,) mean a title extended 
by a commissioner of the Mexican Government and a sur- 
vey made by a surveyor appointed according to law, and made 
upon proper authority under a valid concession or certificate, 
and not afterwards lifted and relocated, nor made vacant by 
decree of court or abandoned by the party. (Jennings v. 
De Cordova, 20 Tex., 515.) 

The charge of the court does not define what is meant by 
the words “titled or surveyed,” and the jury were misled 
thereby. (Beale v. Ryan, 40 Tex., 399.) 
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J. W. Harris, for appellee. [No brief reached reporters.] 


Bonner, Assoctate Justice.—The deed from T. J. Cham- 
bers to Thomas Westrope, under whom plaintiff claims, con- 
tains these two covenants: 

1. One, that Chambers had full right to sell and convey 
the land. 

2. The other, of general warranty of title. 

The charge of the court did not present to the jury any 
issue upon the covenant of right to sell and convey, and it 
might be sufficient to dispose of this branch of the case to 
say that no special charge was asked. It seems, however, 
that under the statute of limitations, pleaded by the defend- 
ant, the right to recover for a breach of this covenant was 
barred by limitation, and hence the plaintiff cannot complain. 

The deed from Chambers to Westrope was dated March 
18, 1853. Westrope died in 1860. This suit was instituted 
May 12, 1866. 

According to Mr. Rawle, the strong current of American 
authority is in favor of the position that the covenant for 
right to convey is one in presenti, and if broken, the breach 
occurs at the moment of its creation; the covenant, in effect, 
being that a particular state of things exists at that time, and 
this not being true, the delivery of the deed which contains 
such a covenant causes an instantaneous breach. (Rawle on 
Cov. for Tit., 344-348.) 

This narrows the question down to plaintiff’s right to re- 
cover on the alleged breach of general warranty of title. The 
old rule, which required the purchaser to hold possession until 
ousted by judgment of a court, is now repudiated as being 
inconsistent with the principles of justice; as, in many in- 
stances, he would, by the delay, not only imperil his chances 
to ultimately secure his claim against the vendor, who might 
waste or otherwise dispose of his property, but would add 
additional damage by way of costs in defending a hopeless 
lawsuit. 
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In adopting, however, the course of voluntarily surrender- 
ing the premises, the vendee must do so at his peril, and must 
assume the responsibility of determining upon the chances of 
success; and in the suit against the covenantor must assume 
the burden of proof and make out the adverse title to which 
he has yielded (Rawle on Cov. for Tit., 260-265.) 

In this case the plaintiff voluntarily yielded to the patent 
to William R. Baker, assignee of Sarah MeKissick, of date 
September 6, 1863, and hence the case must depend upon 
the validity of that title. This is virtually settled against the 
plaintiff by the case of Summers v. Davis, 49 Tex., 541, and 
Truehart v. Babcock, 49 Tex., 249. 

The John R, Williams league, a part of which purported 
to have been conveyed by the Chambers deed, and which 
was covered by the patent to Baker, was titled and surveyed 
land of Austin’s colony before February 5, 1850, and by the 
rulings of the above cases would come within the provisions 
of the statute of that date. (Paschal’s Dig., art. 809.) 

The John R. Williams grant was declared forfeited by the 
decree of the ayuntamiento. The tendency of this court has 
been to respect such decrees as conclusive when they had 
been acted upon by the proper authority by a regrant of the 
land thereby declared forfeited. The regrant in this case, 
however, to William R. Baker, was subsequent to the passage 
of the act in question. 

Had the plaintiff made out a prima-facie case against the 
covenantor, by having stood the test of a snit in which judg- 
ment had been rendered against the Chambers title and in 
favor of the patent to William R. Baker, this prima-facie case 
was fully rebutted by the facts as applied to the law of this 
ease, Which show the invalidity of the title to Baker. 

The plaintiff, then, having voluntarily yielded to a title 
under which her claim and possession could not have been 
disturbed, she cannot recover for the alleged breach of cove- 
nant of warranty, and the judgment below must be affirmed. 


AFFIRMED. 














1879.] KarLroap Co. rv. Le Grerse. 189 


Syllabus. 


GALVESTON, HARRISBURG AND San Antonto Rattroap Co. vy. 
CrectLtE Le GIEerse. 


1. SUITS FOR DAMAGE FOR CAUSING DEATH, &C.—The right to such 
actions in our courts being given by statutes, parties who seek to avail 
themselves of their benefit must be governed by their provisions. 

2. STATUTORY REMEDIES—DAMAGE SUITS.—From the language of 
the act of February 2, 1860, (Paschal’s Dig., art. 15,) and the change 
in the phraseology of the Constitution of 1876 from that of 1869, in 
omitting the words **separately and conseeutively,’’ touching such 
suits, it was evidently the intention of the Legislature that but one 
suit should be allowed in behalf of the widow and children for caus- 
ing the death of the husband, &e., for the benetit of all persons 
jointly interested. 

3. SAME.—The amount so recovered in the one suit for causing the 
death of the husband, &e., must be apportioned by the jury (or 
court) among those entitled to the judgment. 

4, PARTies.—lIf all the parties in interest are not before the court as 
actual plaintiffs, the suit should proceed in the name of one or more 
for the use also of the others interested, 

5. PARTIES—NON-JOINDER—DEMURRER.—If the non-joinder of par- 
ties be apparent of record, it ean be reached by demurrer. 

6. SAME—PRACTICE.—It was error to allow judgment in favor of the 

widow for damages for the death of her husband, when the record 

showed that he had left minor children who were not represented 
in the suit. 

SONSTITUTIONAL LAW—STATUTE CONSTRUED. — This court will 

not hold unconstitutional the act requiring conductors of passenger 


“J 
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trains to stop not less than five minutes at each station, (Paschal’s 
Dig., art. 6532,) unless it should plainly appear that the vested char- 
ter or other important rights of the railroad company were unduly 
prejudiced thereby. 

‘ONTRIBUTORY NEGLIGENCE.-—While the company may have been 
guilty of negligence in not waiting five minutes at the station, such 
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negligence would not justify the injured party in attempting to get 

aboard the cars while in motion, if such act, under the circumstances, 

was negligence and contributory to the injury. 

‘HARGE OF COURT—CONTRIBUTORY NEGLIGENCE.—It was error 

to instruct the jury so that they might infer, that if the train did 

not stop the five minutes, the company, under the law, was liable, 

irrespective of the question of contributory negligence on the part 

of the injured man. 

10, CHARGE OF COURT—PRACTICE.—In damage suits, where, if exem- 
plary damages are given, they are in the nature of penalties, the 


~ 
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charge of the court is not entitled to the same liberality of construec- 
tion as in ordinary civil cases, 

11. CHARGE OF COURT.—Where the general charge of the court con- 
tains a distinet and independent proposition on a material point 
calculated to mislead the jury, such injury is not remedied by the 
fact that it may, taken in connection with instructions asked by the 
party affeeted injuriously by the charge, present the law of the ease. 

12. DAMAGE SUITS, STATUTES UPON.—Section 26 of article 16 of the 
Constitution of 1876, giving exemplary damages, is cumulative of 
the act of the Legislature. (Paschal’s Dig., arts. 15-18.) Together. 
they give compensatory and exemplary damages. 

13. PRACTICE IN SUCH SUITS.-—Where actual and exemplary damages 
are claimed, the better practice is, that they should be claimed by 
proper allegations, in the nature of distinct counts, on different causes 
of action. ‘The court should instruct the jury according to the facts 
and as to the law governing them as to the measure of damages; 
and the jury should, in the verdict, ascertain what is actual and what 
exemplary. 

14. MEASURE OF DAMAGES—PRACTICE.—The rules by which damages 
should be measured are questions of law; the amount, the jury must 
ascertain from the rules applied to the facts. 

15. WITNESS—CONVERSATIONS NOT RES GEST.E.—A witness was asked 
as to declarations by another witness, (who had already been exam- 





ined,) made in the presence of the deceased a short time after the ac- 
cident causing his death: on objection, held jnadmissible, because the 
other witness had not been asked as to it, so as to lay a predicate to im- 
peach him; nor was it shown to have been participated in by deceased, 
or sufficiently connected with the accident to render it res geste. 


AppEAL from Colorado. Tried below before the Hon. 
Everett Lewis. 

June 11, 1877, in the District Court of Colorado county, 
Cecile Le Gierse, surviving wife of Louis Le Gierse, deceased, 
having qualified as survivor, and the mother of two minor 
children, the issue of her marriage with the deceased, sued 
the Galveston, Harrisburg and San Antonio Railroad Com- 
pany for damages, for causing the death of said Louis Le 
Gierse while, as a passenger, he was attempting to get aboard 
the train of defendant at Borden, a station in said county. 

It was charged that the train was checked in speed, appar- 
ently came to a halt, and was immediately started, and that 
Louis Le Gierse was attempting to get aboard the train, when, 
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by the negligence in the management of the train,—it being 
started before the expiration of five minutes and its speed 
accelerated,—he was thrown from the ears and his death 
caused, 

Defendant demurred; denied specially the acts of negli- 
gence charged, and alleged performance of all the usual and 
necessary precautions against danger, charging the acts of 
Le Gierse as contributory to the result; and general denial. 

There was no notice of the minors taken in the proceedings. 

The testimony is voluminous, but shows, substantially, that 
on the day alleged Le Gierse and Morris were at Borden, 
waiting for the train, at a store fifty or seventy-five yards 
from the depot. As the train approached, the whistle was 
blown, at the tank, a distance of two hundred yards or over. 
They heard the signal and started to the station. When 
the train reached the station, no one was there except the 
agent, who did not know that Morris and Le Gierse were at 
Borden. The conductor got out of the cars upon the plat- 
form. The mail was delivered and received and letters ex- 
changed. No passenger offered for transportation. The cars 
moved on, and after the conductor had gone into the cars, 
and had passed nearly the length of a passenger coach, Mor- 
ris came into the ear by the same door the conductor had en- 
tered, and moved rapidly toward him, and upon reaching and 
speaking to him, the conductor had the train stopped and 
backed. Le Gierse was found lying on the ground near the 
track, fifteen or more steps east of the depot platform, severe- 
ly injured, 

HIe was taken up, placed upon the train, and carried to 
Columbus, where he died a few days afterwards from the 
effects of his injuries. After he was taken into the car,—in 
response to an exclamation by the conductor, “Great God, 
Mr. Le Gierse, why did you not give me some signal, or let 
me know that you wanted to get on the train? I would have 
stopped for you at any time,”—Le Gierse said, “I am suffer- 
ing very much; nobody is to blame;” or, “I blame no one.” 
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A witness testified that, when the train was about starting, 
he saw two men, about sixty or seventy feet from the store, 
running towards the train. 

Morris testified that he and Le Gierse ran upon the plat- 
form and attempted to get on the train while it was in mo- 
tion. He further said, that if he and Le Gierse had been 
upon the platform when the train arrived, he thinks they 
could have got on without difficulty. 

There was conflict of testimony as to whether the train 
‘ame to a stop at the station, whether the usual signals and 
precautions were observed, and as to the duration of the halt 
made at the station. 

In the course of the trial, and after it had been shown by 
testimony that Morris and Le Gierse were together at the 
time Le Gierse attempted to get upon the train, and had 
been together previous to that time, and that Morris was in 
the car in which Le Gierse was placed after the accident, de- 
fendant usked a witness (Howe) the question: “Did or did 
not, at the time first mentioned, Morris say, in your hearing, 
and in the presence and hearing of Le Gierse, that he (Mor- 
ris) and Le Gierse had left the house or store on the hill after 
the ringing of the bell for the departure of the train, and 
that there was nobody to blame but themselves?” To which 
plaintiff objected, and the objection was sustained. 

The court instructed the jury— 

“1, If the jury believe from the evidence that the plaintiff, 
Cecile Le Gierse, and mother of the two minor children, as 
mentioned in her petition, and that the said Louis Le Gierse 
died on or about the 19th day of March, 1877, from injuries 
received by him through the negligence, carelessness, or un- 
lawful conduct of the Galveston, Harrisburg and San An- 
tonio Railway Company, its agents or employés, in the control 
or management of the train of said company, whilst the said 
Le Gierse was a passenger on such train, or offering or at- 
tempting to take passage thereon, and that such injuries were 
not caused by the negligence, carelessness, or recklessness of 
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the said Le Gierse, then and in such case they will find for 
the plaintiff, and assess the damages in such amount as in 
their judgment, upon the evidence, will be proportionate to, 
and will compensate her for, the injury sustained, not to 
exceed, however, the amount claimed in the petition.” 

“2. If the jury believe that the conductor of said train, 
then at Borden, was in the habit of stopping at Borden sta- 
tion less than five minutes, and that the defendant had 
knowledge of said custom, or had no regulation requiring 
the said employé to stop said train at said station five minutes, 
and at the time Le Gierse attempted to board said train the 
conductor had not caused said train to stop at said station 
five minutes before he set the same again moving forward, 
then in such case the defendant would be responsible for 
the action of the said conductor; and should the jury believe 
from the evidence that the accident resulted from the man- 
agement and movement of said train, and not from the 
negligence of the said Le Gierse, they should find for plaintiff, 
subject to the preceding and following instructions.” 

3. Is set out in the opinion. 

4. Related to custom to take passengers at that station 
without tickets, &e. 

5. Detined negligence, and not excepted to. 

At instance of defendant— 

“7, Ordinary eare is incumbent on a party who has suffered 
from a collision with a railway train; and when both the 
railway company and the individual are in the wrong, neither 
ean recover of the other. The law will not apportion the 
damages suffered by wrong-doers. Hence, if the jury believe 
that Le Gierse was wanting in ordinary care, and was thereby 
injured, then the plaintiff in this case cannot recover.” 

“8. The jury will also inquire whether or not it is cus- 
tomary for men of ordinary prudence to attempt to get on 
trains When in motion; and if they find it is not customary 
for ordinarily prudent men to attempt to get on trains while 
in motion, and that Le Gierse acted contrary to such custom 
13 
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in attempting to get upon defendant’s train, then and in 
that case they will find for defendant.” 

The court refused the following instructions, asked by the 
defendant: 

“5. When a party is intending to get upon a railway train, 
attempts to do so while the train is in motion, and is injured 
in such attempt, he is guilty of such negligence as would pre- 
vent his recovery in a suit for damages against the railway 
company; nor could the representatives of a person thus 
injured recover, where the injured party has died in conse- 
quence of injuries so received.” 





“6, If the train has left its regular station, and has moved 
beyond such station or the platform erected for the aecom- 
modation of passengers, and is moving and increasing its 
speed, and the person injured attempted to get on the train 
beyond such station or platform, then the act of such party 
making such attempt is gross negligence on his part, for 
which the railway company is in no way responsible.” * * * 

9. That the law requiring railway trains to stop at each 
station for five minutes, had no application to the case, and 
that if it had not made such stop, still, “if the party should 
attempt to jump or get upon the train while in motion, it 
would then be proper for the jury to find whether such at- 
tempt would be contributory negligence on his part.” 

“10. That if the railway company gave the customary and 
usual signals for starting, and that the train moved in accord- 
ance therewith, and Le Gierse attempted to get upon the train 
while in motion, plaintiff could not recover, although the 
train may have been started too soon.” , 

Additional charge asked by defendant and refused: 

“Ifthe jury find for the plaintiff, then they will estimate 
the damages to the plaintiff by reason of the death of her 
husband; and in doing this, the only question for them to 
determine is the pecuniary loss to the plaintiff. The feel- 
ings of the plaintiff, her wealth or poverty, or any other fact 
than the pecuniary injury, cannot be considered in assessing 
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the damages, and the loss in a pecuniary way will be deter- 
mined by the jury from the evidence alone.” ; 

The demurrers were overruled. Verdict and judgment 
for the plaintiff for $19,000. Motion for new trial was over- 
ruled, and the defendant appealed. 

The errors assigned are— 

1. Overruling the demurrer of defendant. 

2. Excluding the testimony of Howe to the conversation 
between Morris and the conductor, in Le Gierse’s presence, 
soon after the accident. 

3. The second charge to the jury, because the same is mis- 
leading, contrary to law, and upon the weight of evidence. 

4. The court erred in its fourth charge to the jury. 

5. Error in refusing the fifth, sixth, ninth, eleventh, twelfth, 
and last charges asked by the defendant. 

6. Overruling the motion for new trial. (The second 
ground for new trial, and referred to in the opinion, is as 
follows: «The court erred in that part of its first charge to 
the jury, in relation to the amount of damages, in failing to 
give to the jury any guide as to the measure of damages, 
although asked by the defendant to give them such a guide.”) 

7. The verdict of the jury and the judgment of the court 
are insufficient in law and fatally defective, in that the shares 
of the persons entitled, viz., Mrs. Cecile Le Gierse and the 
two children, Cecile and Edith, in the amount recovered, are 
not found, directed, and divided, as required by the statute in 
such cases made and provided. 


E. P. Hill, for appellant. 

I. There was a non-joinder of parties plaintiff. The minor 
children were necessary parties. (Paschal’s Dig., arts. 15- 
17; Calvert on Parties, pp. 13, 30, 34, 62.) 

This defect, being apparent on the record, would be reached 
by demurrer. (Dicey on Parties, 13.) 

II. The statute (Paschal’s Dig., art. 6532) is unconstitu- 
tional. 
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The right to pass such a statute is referable only to the 
police power of the State. The maxim, sic were tuo ut alien- 
um non ledas, lies at the foundation of that power, and with 
respect to it the State has no greater rights over corporations 
than over natural persons. (Cooley on Const. Lim., p. 577.) 

Under the police power, the State may impose such regula- 
tions as are necessary for the safety, not such as are required 
merely for the convenience of the public. (The State v. 
Noyes, 47 Maine, 210.) 

“The true limit of the police power of the State over such 
corporations, was stated in The State v. Noyes, 47 Maine, 
210.” (Sedg. on Stat. and Const. Law, 608, note.) 

Statutes requiring the bell rang or whistle blown at cross- 
ings, to put up signs, to run slow throngh the streets of towns, 
and similar regulations, are all clearly in the interest of the 
public safety, because in the nature of things such or similar 
precautions must be used without statutes requiring them. 
The railroad company is bound to use due care in respect to 
such matters, irrespective of any statute on the subject, and 
the Legislature only undertakes to prescribe precise and prac- 
tical rules defining and enforcing the duty. 

Is the regulation imposed by the statute requiring passen- 
ger trains to stop not less than five minutes at every station, 
a regulation necessary for the safety of the public, or is it 
merely intended to serve the public convenience ? 

“The maxim, sic wtere tuo ut alienum non ledas, is that 
which lies at the foundation of the power, and to whatever 
enactment affecting the management and business of private 
corporations it cannot fairly be applied, the power itself will 
not extend.” (Cooley on Const. Lim., 576.) 

The time and place of receiving passengers which passenger 
carriers are bound to observe and conform to, are those which 
they hold out to the public, and which thus become in the 
nature of a special contract. (Ang. on Com. Car., sec. 527d.) 

The duty of stopping trains long enough for passengers to 
get off and for all persons applying for passage to get on, is 
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a duty growing out of the relations of a railroad company to 
the public as a passenger carrier, and it is liable for an injury 
to any person caused by its non-observance of that duty. 

If it be necessary to stop five, ten, or thirty or more minutes 
on any occasion, it must be done, and no statute can add to 
or detract from the obligation to do so. The duty is precisely 
and practically defined, and any statute prescribing a tixed 
time for stopping, on all occasions, must of necessity be arbi- 
trary in principle and unreasonable in its operation. * * * 

Counsel also cited and discussed Insurance Co. v. Mosley, 
8 Wall., 397; Railway Co. v. Murphy, 46 Tex., 356; Field 
on Dam., sec. 178; Railroad Co. v. Jones, 5 Otto, 442; Field 
on Corp., sec. 554; March v. Walker, 48 Tex., 375; Ang. on 
Com. Car., see. 592; Willis v. Lewis, 28 Tex., 191; Pleasants 
v. Fant, 22 Wall., 121; Edwards v. Kearzey, 6 Otto, 640; 
Bank rv. Bank, 10 Wall.,604; McKeon v. Railroad Co., 42 Mo., 


79; Cooley on Torts, 660. 


Ballinger, Jack & Mott and Foard ¢ Thompson, for appellee. 

I. The demurrer was properly overruled. There was no 
non-joinder manifest in the petition. (Paschal’s Dig., arts. 
15, 1473; State Const., Gen. Provy., see. 26; Prewitt v. Farris, 
5 Tex., 375; Williams v. Warnell, 28 Tex., 611; DeWitt vr. 
Miller, 9 Tex., 245; Horne v. Black, 24 Tex., 293; Williams 
v. Bradbury, 9 Tex., 489; Warner rv. Bailey, 7 Tex., 519; 
Crosby v. Huston, 1 Tex., 225; March v. Walker, 48 Tex., 
373; Morris v. Gordon, 36 Tex., 72; Ellis +. McKinley, 33 
Tex., 678; Adams v. George, 25 Tex. Supp., 377; Sweeney 
vr. Jarvis, 6 Tex., 44; Hillebrant v. Brewer, 6 Tex., 52; Bell 
v. Walnitzch, 39 Tex., 134; Houston and Texas Central Rail- 
road Co. v. Bradley, 45 Tex., 175.) 

II. The court below refused to allow defendant to require 
answer of the witness Howe to the question as to Morris’ 
statements, in the presence of Le Gierse, soon after the acci- 
dent. This was correct. (Stark. on Ev., 9th ed., 82; Greenl. 
Ev., (Redf. ed.,) 115-226.) 
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Ill. The charge of the court upon the effect of the train 
not being halted for five minutes. (Paschal’s Dig., art. 6532; 
State Const., Gen. Prov., sec. 26; Texas and Pacific Rail- 
road Co. v. Murphy, 46 Tex., 360; Mercer v. Hall, 2 Tex., 285; 
Shear. & Red. on Neg., 3d ed., 16.) 

IV. As to charge on damages. (State Const., Gen. Prov., 
sec. 26; Houston and Texas Central Railroad Co. v. Bradley, 
45 Tex., 175; Houston and Texas Central Railroad Co. v. 
Moore, 49 Tex., 31; March v. Walker, 48 Tex., 373.) 

V. The verdict was supported by the facts. (State Const., 
Gen. Prov., sec. 26; Houston and Texas Central Railroad 
Co. v. Bradley, 45 Tex., 175; Houston and Texas Central 
Railroad Co. v. Moore, 49 Tex., 31; Mareh v. Walker, 48 Tex., 
373; Houston and Great Northern Railroad Co. 7. Randall, 
50 Tex., 254; Tooley v. R. W. P. Ass. Co., 4 Big. L. & A. 
Rep., 34.) 

VI. That the shares of the widow and two children were 
not fixed and determined in the verdict, and judgment is not 
error. (State Const., Gen. Prov., see. 26; March rv. Walker, 
48 Tex., 373; Potter’s Dwarris on Stats. and Consts., 346, 
347, 364, 365; Sedg. on Stat. and Const. Law, 3d ed., ch. 10; 
Cooley’s Const. Lim., 3d ed., ch. 4.) 


Bonner, Assocrate Justice.—In the disposition of this 
vase we will consider only such of the alleged errors assigned 
as in our opinion present the material points raised by the 
record, 

I. The first and seventh errors assigned present the validity 
of the verdict and judgment in favor of Mrs. Cecile Le Gierse 
alone, when it is apparent upon the record that there were 
two minor children of the deceased, Louis Le Gierse, whose 
rights were not adjudicated. 

The case of Baker v. Bolton, 1 Camp., ( Eng.,) 495, (1808,) 
is generally cited in support of the common-law doctrine, 
“that in a civil court the death of a human being cannot be 


complained of as an injury.” 


This was probably founded 
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upon the generally received opinion that the civil remedy 
was merged into the felony which, at common law, worked 
a forfeiture of property, and that a personal action dies with 
the person. Judge Dillon, in Sullivan rv. Union Pacific Rail- 
road Co., 1 Cent. Law Jour., 595, holds, however, that such 
doctrine cannot be vindicated on considerations of “reason, 
justice, or policy.” To obviate the old rule, the statute of 9 
and 10 Victoria, ch. 93, commonly known as “ Lord Camp- 
bell’s act,” was passed. Similar statutes have been enacted in 
most of the States of the Union, including Texas. (Act of 
Feb. 2, 1860, Paschal’s Dig., arts. 15-18.) In addition to the 
statute, section 30 of article 12 of the Constitution of 1869 
gave to specitied classes of persons, “separately and consecu- 
tively,” the right to exemplary damages. This was substan- 
tially reénacted by section 26 of article 16 of the Constitution 
of 1876, except that the words ** separately and consecutively” 
are omitted. 

The right to such an action in our courts being, then, given 
by express enactments, parties who seek to avail themselves 
of their benefits must be governed by their provisions. 

From the language of the act and the change in the phrase- 
ology of the Constitution, it was evidently the intention of 
the Legislature that but one suit should be allowed, and that 
this should be prosecuted for the joint benefit of all parties 
interested; and it is expressly provided that the amount 
which may be recovered shall be divided among them “in 
such shares as the jury shall find and direct.” (Paschal’s 
Dig., art. 16; Railway Co. r. Moore, 49 Tex., 31.) 

In the above case of Railway Co. v. Moore, 49 Tex., 46, 
it is said, that “when it appears from an inspection of the 
petition that it does not contain the proper averments to 
enable the court to distribute the damages as contemplated 
by the statute, it is subject to exception; and when the facts 
are sufficiently exhibited by the pleading, but the judgment 
fails to divide the damages assessed by the jury among the 
parties as directed by the statute, it is error.” 











200 RarroaD Co. v. LE Grerse. [Galveston Term, 





Opinion of the court. 





The necessity of such proper distribution is shown by the 
reasoning in March v. Walker, 48 Tex., 376, where it is said: 
“The statute directs that the jury shall make such division. 
Evidently the actual and prospective damage to children of 
‘different age or sex may vary greatly. The loss of a father 
vould affect more injuriously an infant daughter than it would 
ason approaching manhood and able to care for himself. 
The jury might very properly direct that the greater part of 
the amount recovered be given to the one most needy and 
most injured.” 

It would seem that no other tribunal, more appropriately 
than the jury who tried the case and who know the grounds 
upon which the damage was given, could apportion this 
damage. 

If all the parties in interest are not before the court as act- 
ual plaintiffs, the suit should proceed in the name of one or 
more for the use and benefit of the others. If the pleadings 
of the plaintiff do not disclose the names of all, the defect 
ean be reached by plea in abatement. If the non-joinder 
is apparent of record, then it could be made available by 
demurrer. 

In the case before the court, the petition disclosed that 
the two minor children were necessary beneficiaries in the 
judgment which might be rendered. It cannot be claimed 
that the plaintiff, who first sued as surviving wife of the 
deceased, represented, in that capacity, the interest of the 
minors, as she subsequently abandoned those allegations in 
the petition. 

The suit was prosecuted in the individual name of the 
plaintiff; it was expressly alleged that the damage accrued 
to her; and the judgment was rendered in her name only, 
and does not purport also to have been for the use and ben- 
efit of the minors. 

If it be admitted that the non-joinder could not be taken 
advantage of by general demurrer, which it is not necessary 
to decide, the existence and interests of the minors were 








1879. | Rartroav Co, v., LE GIerse. 201 





Opinion of the court. 


apparent upon the record, and it was error to proceed to 
trial and judgment without regard to their rights. If, as 
held by this court, the mother, as natural guardian, cannot 
legally compromise the interest of her minor children in 
such cases, where the damages were received by her for their 
joint benefit, much less could she bind them by a suit in 
which, as in this case, they are not represented, or their in- 
terest regarded and protected in the judgment. (Railroad 
Co. v. Bradley, 45 Tex., 171.) 

IT. The third and so much of the fifth error assigned as 
pertains to the refusal of the court to give the ninth special 
charge asked by the defendant, present the constitutionality 
of the act requiring conductors of passenger trains to stop 
not less than five minutes at each station, (Paschal’s Dig., 
art. 6532,) and of the applicability of the statute to the facts 
of this case. 

It does not become necessary for us to decide upon the 
constitutionality of the act. Under the rule of construction 
applicable to such questions, and in view of the recent decis- 
ion of the Court of Appeals sustaining the constitutionality 
of the statute, (Davidson vr. The State, 4 Court of Appeals, 
545,) we would not declare the law unconstitutional, unless 
it should plainly appear that the vested charter or other im- 
portant rights of the railroad company were unduly preju- 
diced thereby ; and particularly as under pending legislation 
the question may cease to be a practical one. 

We think, however, that, under the evidence, the question 
is not so much whether the train did or did not stop the re- 
quired five minutes at Borden station, as it is one of contrib- 
utory negligence upon the part of the deceased, Louis Le 
Gierse. 

If it be admitted that the defendant company may have 
been guilty of negligence in not waiting the five minutes, 
and that in a proper ease it might be liable for damages 
other than that proximately occasioned by the delay conse- 
quent thereon, still this would not have justified the deceased 
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in attempting to get aboard the train when in motion, if, 
under the circumstances, this also may have been an act 
of negligence on his part which may have materially contrib- 
uted to his injury. These, then, became, under the cireum- 
stances, material questions of fact, which, under appropriate 
instructions, should have been properly submitted to the jury. 
(Railroad Co. v. Murphy, 46 Tex., 356; Brandon v. Manutae- 
turing Co., ante, 121.) 

The third subdivision of the charge reads as follows: “3. If 
the jury believe from the evidence that the said conductor 
of said train had, on the night Le Gierse attempted to bourd 
said train, caused said train to stop at Borden station five 
minutes before he set the same in a forward motion, and that 
after the usual signals had been given said train was set in a 
forward motion, and Le Gierse then attempted and failed to 
board the said train, then and in that case you should find 
for the defendant.” it is but reasonable to presume that the 
jury, from this, may have inferred that if the train did not 
stop the five minutes, the defendant company, under the law, 
was liable, irrespective of the question of contributory negli- 
gence on the part of the deceased. 

A careful analytical consideration of the charge as a whole, 
and particulariy in connection with the seventh and eighth 


special charges asked by the defendant and given by the 
court, would perhaps show that the proposition contained in 
this third subdivision of the general charge was so qualified 
as to present the question of contributory negligence. In 
suits, however, of this character, where if exemplary damages 
are given they are in the nature of penalties, the charge of 
the court should not be entitled to the same liberality of con- 
struction as in ordinary civil cases; and particularly where 
the general charge—by which the jury is the more readily 
influenced 





contains, without qualification, in a distinct and 
independent division, a proposition on a material point cal- 
culated to mislead them. We think, under the cireum- 
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stances, it is but reasonable to infer that the jury may have 
been thus misled in the present case. 

III. So much of the charge of the court which is complained 
of in the second ground of the motion for new trial and in 
the refusal of the last special charge—not numbered—asked 
by the defendant, raises the question of the duty of the court 
to have instructed the jury as to the proper measure of damages 
in the event that they found for the plaintiff. 

The constitutional provision (that now in force being sec- 
tion 26 of article 16 of the Constitution of 1876) giving ex- 
emplary damages in such cases, did not repeal the previous act 
of the Legislature, (Paschal’s Dig., arts. 15-18,) but was sim- 
ply cumulative. The act was intended, according to the 
well-settled construction of similar statutes, to give compen- 
satory damages only; but the Constitution went astep beyond 
and gave also exemplary damages. (Price 7. Navigation Co., 
46 Tex., 535; March v. Walker, 48 Tex., 372.) 

A party, then, according to the allegations and evidence, 
if he should be entitled to judgment, may recover actual dam- 
ages only, or both actual and exemplary. 

We think the true practice which should govern in all this 
class of cases, and which should be enforced by the presiding 
judges below, is that indicated by this court in Wallace v. 
Finberg, 46 Tex., 35, that when both actual and exemplary 
damages are sought, they should be claimed by proper alle- 
gations, in the nature of two distinct counts on different causes 
of action, or cross-action, with averments respectively appro- 
priate to each remedy, these being essentially different in the 
facts necessary to be alleged and proven. 

And we further think it the proper practice that the court 
should, in the charge, give to the jury the rules of law, as 
applied to the facts in evidence, which should govern them 
in the measure of this damage; and that where the testimony 
warrants a charge upon both actual and exemplary damages, 
the jury should be required te respond in separate verdicts, 
showing, if any, the amount of actual and that of exemplary 
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damages they may find. If this is not done, the courts can- 
not, upon a motion for a new trial, advisedly review the 
action of the jury and determine whether the verdict is sup- 
ported by the law and the evidence. 

In the present case, the charge of the court did not instruct 
the jury as to the distinction between actual and exemplary 
damages, or furnish them any rules of law by which they 
should measure this damage; but the whole question was, in 
general terms, submitted to their uninstructed and unlimited 
discretion, and a verdict rendered for the gross sum of $19,000. 

The rules by which damages should be measured are ques- 
tions of law, to be given in the charge by the court to the 
jury; the amount of damage to which a party may be enti- 
tled, is a question of fact to be determined by the jury, by 
the application of these rules of law to the evidence in the 
particular case. 

Our statute requires that the court should decide on the 
questions of law and instruct the jury in regard thereto,—- 
“distinctly separating questions of law from questions of fact.” 
(Paschal’s Dig., art. 1464.) 

In the failure of the court to thus instruct the jury in this 
case, there was error. 

IV. We do not think that, under the circumstances, there 
was error in excluding the declaration of the witness Morris, 
as shown in the second alleged error assigned. 

The declaration excluded was not competent to impeach 
the witness, as the proper basis had not been laid. (Weir 
v. McGee, 25 Tex. Supp., 20.) It was not, under the cireum- 
stances surrounding the deceased, proper as an implied ad- 
‘mission, and was not shown by the evidence before us to 
have been so intimately connected with the transaction as to 
have been a part of the res geste, if otherwise admissible for 
this purpose. 

For the errors, however, before shown, the judgment below 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 














MAINWARRING v’. TEMPLEMAN. 








Argument for Templeman. 





R. anp FE. R. Marnwarrine, APPELLANTS, v. R. B. TempiemMan, 
APPELLEE, Rk. B. TeMPLEMAN, PLAINTIFF IN ERROR, V. 
R. anp E. R. Marnwarrine, DEFENDANTS IN Error. 


1. PRACTICE.—The court, on appeal, will not revise an incorrect mode 
followed by the court below in reaching a judgment supported by 
the record. 

2. JUDGMENT LIEN—UNRECORDED DEED.—A judgment lien attaches 
to lands held by tenants of the judgment debtor, and which had 
been conveyed by deed not recorded, as against the vendee in such 
deed. 

3. NOTICE.— Notice by a vendee holding under an unrecorded deed, 
and given on the day of sale, will not affect the purchaser, The lien 
having attached by the judgment in favor of the plaintiff in execu- 
tion, is not affected by subsequent notice. 

4. POSSESSION AS NOTICE OF TITLE.—Under our statute the rule has 
become settled, that possession, either in person or by tenant, is 
equivalent to registration. 

5. SAME.—A purchaser of land is bound to take notice of the rights of 
the occupant, or of the landlord of the occupant, in the land pur- 
chased. 


ApprEAL from Grimes. Tried below before the Hon. James 
R. Burnett. 


F. Charles Hume, for Mainwarring, cited Mullins v. Wim- 
berly, 50 Tex., 457; Hawley v. Bullock, 29 Tex., 222; Wat- 
kins v. Edwards, 23 Tex., 447. 


Hutchison & Carrington, for Templeman.—If the judgment 
of John M. Bateman ef a/. against C. 8. Taliaferro and D. D. 
Atcheson was obtained without notice to the judgment cred- 
itors of this prior unrecorded conveyance to Mrs. E. R. Main- 
warring, then the lien of the judgment attached to the land, 
(being in Grimes county,) and as against those creditors such 
a deed was void. (Bennett rv. Cocks, 15 Tex., 67; Blanken- 
ship v. Douglas, 26 Tex., 229; Ayres v. Duprey, 27 Tex., 
607; Grace v. Wade, 45 Tex., 522.) 
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Appellee does not claim as a subsequent purchaser for val- 
uable consideration without notice, but he relies upon the 
rights of the judgment creditors, himself the largest owner 
of the judgment. In order to be of any value, the judgment 
and a sale thereunder must carry just such rights to the pur- 
chaser under it as resided in the judgment creditor. This, 
too, We regard as clearly settled. (2 Lead. Cases in Equity, 
pp. 75-79.) What is the common-law doctrine, is a question 
of no significance as against the terms of our statutes, which 
expressly qualify that rule and furnish the law of this case, 
so far as applicable. 

Is there anything in the facts of this case to charge such 
notice upon the judgment creditors, under whose lien this 
property was purchased by appellee, or to deprive them of 
the protection of the statute? Plaintiff made out his case. 
Defendants’ title rested upon this deed from Atchison to 
Mrs. Mainwarring, made before but recorded after the judg- 
ment was obtained. This put plaintiff within the terms of 
the statute, and it devolved upon the defendants to put him 
out by charging and proving notice home upon him. (Me- 
Mechan v. Griffing, 3 Pick., 154; Emmons v. Murray, 16 N. 
H., 386; Wilson v. Williams, 25 Tex., 54.) 

Actual notice consists of express information brought di- 
rectly home to a party, or an actual knowledge of such cir- 
cumstances as should lead an ordinarily prudent person to 
the knowledge of such fact. (2 Bouv. Law Dic., p. 236; 2 
Sugd. on Vend., p. 527; Wethered v. Boon, 17 Tex., 149.) 

The registration of an instrument in the manner required 
by the statute, is the highest order of constructive notice ; 
next to which, in classes distinguished by the circumstances 
of each case, come all those facts and circumstances which 
exist, but are not actually known to the party sought to be 
affected, by which men of ordinary prudence and care are 
put upon inquiry and charged by the law with the knowledge 
of what they should have known, but either voluntarily con- 
cealed from themselves or neglected the plain duty imposed 
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upon them by common sense to look into. No exact rule 
has been or can be laid down for such notice, but this defini- 
tion approximates the idea running through the cases and 
usually furnishing their rule of government. (Wethered ¢. 
Boon, 17 Tex., 149; Hawley v. Bullock, 29 Tex., 222.) 

There is still a refinement of this general rule. Where 
the registration laws provide a method of giving constructive 
notice to the world of the existence of an instrument whose 
record is provided for, we apprehend the rule to be, that the 
proof of notice sufficient to break in upon the register laws 
and relieve the holder of the unrecorded instrument of the 
consequences of his non-compliance with the statute, must be 
so clear and unequivocal as to raise a presumption of fraud 
in the subsequent purchaser or in the creditor. (Le Neve r. 
Le Neve, 2 Lead. Cas. in Eq., 183; Hine v. Dodd, 2 Atk., 
275; Wyatt v. Barwell, 19 Ves., 439; 2 Sugden on Vendors, 
p. 029; 10 Johns., 457; 8 Johns., 140; 2 Johns. Ch., 162, 
190; Fleming r. Burgin, 2 Tred. Eq., 584; Harris v. Arnold, 
1h. L., 137. 

In Harris r. Arnold, 1 R. L, 137, it is said: «If, then, it 
be upon the ground of fraud that a subsequent purchaser 
with notice is precluded, as the authorities show, the proof of 
notice must be for the purpose of inferring therefrom the 
fraudulent design of defeating the deed, and must be such 
as to evince a design to defeat a title already executed; to 
defeat a title already passed as between the parties; to take 
advantage of an omission to record, when the record would 
give no information of which he was not already possessed.” 
(6 Greenl., 256; 16 Ves. Jr., 253; 5 N. H., 188.) 

Upon similar reasoning is the whole doctrine of notice, 
and its operation against the party to be affected by it, 
based. While it would seem, under this view, as say the 
eases recognizing notice other than record, to be a manifest 
injustice to take a title or a lien, with full notice of a pre- 
viously acquired title, or after having willfully neglected to 
inquire for fear of finding to a certainty the existence of facts 


c 











208 MAINWARRING v. TEMPLEMAN. [Galveston Term, 





Argument for Templeman. 





suspected to exist, still, where the deed has been taken or the 
lien acquired upon the apparent faith that the record showed 
a clear title in the grantee or judgment deb‘or, “the proof 
should be extremely clear” (as said Lord Hardwicke, in Hine 
v. Dodd, 2 Atk., 275) that the second purchaser knew, or, 
with a negligence amounting to fraud, failed to ascertain that 
his grantee’s title had passed to another, or he is divested of 
property purchased and paid for in good faith, or of a lien 
acquired by the exercise of that diligence which the law 
always favors. No such suspicion of notice, or uncertain, 
indifferent evidence of it, is sufficient; but it must be clear, 
positive, unequivocal. (Wethered v. Boon, 17 Tex., 143, 
150; Briscoe v. Bronaugh, 1 Tex., 326; Watkins v. Edwards, 
23 Tex., 443; Leach v. Ansbacher, 55 Penn., 85; MeConnel 
v. Reed, 4 Scam., 117, 147; Paschal’s Dig., art. 4994.) 

(Counsel discussed Blankenship v. Douglas, 26 Tex., 226, 
and Ayres v. Duprey, 27 Tex., 593, and continued :) 

But while the courts of Texas have, in the main, contined 
themselves to the enunciation of the general proposition, and 
no case has arisen embracing the point at issue in this case, 
we have no hesitancy in affirming our belief that the un- 
broken chain of authority sustains the following propositions: 

Ist. Possession, to be equivalent to registration, or to amount 
to notice of a prior unrecorded deed, must be open, notorious, 
visible, exclusive, and of such a character as not to mislead 
the public. 

2d. The possession must be inconsistent with the recorded 
title, and must afford certain indications that the record does 
not show the true owner of the land. 

3d. Where the grantor was in possession of the land pre- 
vious to his prior conveyance, either by himself or tenant, 
then there must have been a visible and apparent change of 
possession to visit notice upon third parties. 

4th. The mere attornment of a tenant of the grantor to the 
grantee is not sufficient, of itself, to prove notice of the deed. 
(2 Sugd. on Vend., 8th Am. ed., 543, 544, note a, and cases 
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cited; 3 Wash. on Real Prop., 284; Hewes vr. Wiswell, 8 
Greenl., 94; Flagg vr. Mann, 2 Sumner, 558; Farnsworth v. 
Childs, 4 Mass., 637; MeMechan v. Griffing, 3 Pick., 156; 
Parker v. Osgood, 3 Allen, 490; Glass v. Hulbert, 102 Mass., 
34; Veazie v. Parker, 23 Maine, 170; Butler v. Stevens, 26 
Maine, 484; Rogers vr. Jones, 8 N. H., 271; Emmons r. 
Murray, 16 N. FL, 398; Patten v. Moore, 32 N. HL, 385; 
Woods +. Farmere. 7 Watts, 383; Plumer vr. Robinson, 
68. & R., 179; Scott v. Gallagher, 14 8. & R., 333; Hood 
vr. Fahnestock, 8 Watts, 489, and 1 Barr, 474; Leach r+. 
Ansbacher, 55 Penn. St., 89; Williamson v. Brown, 15 N. 
Y., 354; Cook rv. Travis, 20 N. Y.. 400; Fassett v. Smith, 
23 N. Y., 252; Ely v. Wilcox, 20 Wis., 531; Fair v. Steve- 
not, 29 Cal., 490; Smith v. Yule, 31 Cal., 184; Harris +. 
Arnold, 1 R, L., 137.) 


GovuLp, Associate Justice.— Templeman sued Mainwar- 
ring and wife for two adjacent tracts of land, two hundred 
and twenty-one acres and two hundred and fifty-nine acres, 
claiming as purchaser, in December, 1875, at an execu- 
tion sale, as the property of D. D. Atcheson, under a judg- 
ment of date February 13, 1874. In December preceding 
this judgment, Atcheson conveyed to R. Mainwarring by 
deed—not filed for record until June, 1874—-a tract of land, 
described by lines and boundaries which embrace the two hun- 
dred and fifty-nine acre tract, and which Mainwarring and 
wife contend embrace also the two hundred and twenty-one 
acre tract. One of the calls of the deed reads as follows: 
“Thence from said corner in a line to the rock culvert on 
the railroad and to the division line of said Arnold league.” 
There are two rock culverts on the railroad, a large and a 
small one. If the large rock culvert be the one intended, 
then the deed embraced both tracts of land. If, on the 
other hand, the small rock culvert be the one called for 
in the deed, then it embraced only the two hundred and 
fiftv-nine aere tract. The land conveyed is not described 
14 
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otherwise than by its boundaries, nor are any recitals as to 
price or quantity, or anything else, referred to by counsel on 
either side as tending to settle the question which culvert 
was intended. The evidence as to what land was intended 
to be conveyed was conflicting. At the time the deed was 
executed, Atcheson was in possession of both tracts by his 
tenants, but the tenant occupying the two hundred and fifty- 
nine acre tract became at once, under a written lease, the 
tenant of the Mainwarrings, and continued’ to occupy that 
tract, as such tenant, until after the date of the judgment. 
Atcheson, by his tenants, continued to occupy the two hun- 
dred and twenty-one acre tract during 1874 and 1875, and 
pointed out that tract to the sheriff for levy. 

Mainwatring and wife, in their pleadings, sought to re- 
cover the two hundred and twenty-one acre tract, of which 
Templeman had possession. 

A jury was waived and the cause submitted to the court. 
The judgment recites that “the court is of opinion, from the 
evidence, that, as to the two hundred and twenty-one acres 
of land, the possession of Atcheson of this tract indicates 
that the same was not embraced in the deed from Atcheson 
to the defendant E. R. Mainwarring, evidence as to posses- 
sion being alone considered; and that the said defendants 
never exercised any ownership or control thereof, or had any 
tenant thereon until long after the date of the judgment 
under which plaintiff claims, and that Atcheson, the defend- 
ant, was in possession thereof at the time and after the ren- 
dition of said judgment.” And then proceeds to adjudge the 
two hundred and twenty-one acres to plaintiff Templeman. 
After that part of the judgment, it further recites: « And it 
appearing to the court that the defendants were, at the rendi- 
tion of the judgment under which plaintiff claims, in posses- 
sion of the tract of two hundred and fifty-nine acres of land 
by tenant, and claiming the same by unrecorded deed, and 
that such possession was notice to the judgment creditor,”— 
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and proceeds to adjudge that, as to the two hundred and 
fifty-nine acres of land, the plaintiff take nothing. 

Both parties gave notice of appeal and assigned errors, 
but the defendants Mainwarring alone gave bond for appeal. 
In this court they filed a motion to dismiss the cross-appeal 
of Templeman, on the ground that it had not been perfected 
by giving bond. 

Subsequently, this motion not having been acted on, Tem- 
pleman sued out a writ of error, and by consent of parties the 
two cases are consolidated and.considered together. 

On the part of appellants, the proposition is submitted, that 
“the court, in determining the question of title to the two 
hundred and twenty-one acre tract of land, should not have 
limited its consideration to the evidence of mere possession or 
tenancy as conclusive of that issue, but should have given 
proper place and weight to the evidence explanatory of that 
possession.” 

The response is, that the judgment of the court, if correct, 
will not be reversed because the reason assigned for the judg- 
ment may show that the court adopted an incorrect mode of 
procedure in arriving at the conclusion reached, (Dean vr. 
Crenshaw, 47 Tex., 10.) 

But it may further be responded to this proposition, that 
the language of the judgment does not necessarily mean any- 
thing more than that the court regarded the action and pos- 
session of the parties after the deed, as of itself, sufficient to 
determine its construction. The conclusion that the two 
hundred and twenty-one acre tract was not embraced in the 
deed, was doubtless reached by the aid and in the light of the 
entire evidence. 

The judgment as to this tract of land might be supported 
on the ground that, at the time the judgment was rendered 
and the judgment lien attached, the two hundred and twenty- 
one acre tract was occupied by Atcheson’s tenants, and that 
there was no notice to the judgment creditor, by record or 
otherwise, of Mainwarring’s claim thereto. Although notice 
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was given at the saie, that did not affect the lien of the judg- 
ment creditor, which, under our registration laws, had already 
attached, and under which Templeman, the purchaser, was 
protected, 

But the issue as to which culvert was intended and how 
much land was embraced in the calls of the deed, was purely 
an issue of fact; and the judgment of the court determining 
that issue in favor of Templeman and giving him the two 
hundred and twenty-one acre tract, will not be disturbed. 

Templeman, in support of his writ of error, asserts that the 
occupation of the two hundred and fifty-nine acres was not 
such as to give notice of the rights of the Mainwarrings, and 
claims that the judgment creditor’s lien attached to that tract 
also, and that as purchaser under that lien he has the better 
title. His position sufficiently appears from the second assign- 
ment of error, as follows: ‘The court erred in holding that 
the mere attornment of the tenant of D. D. Atcheson on the 
two hundred and fifty-nine acre tract to the defendants, 
without any apparent change in the possession or occupancy 
of the land, was constructive notice to the creditors and per- 
sons owning the judgment at the date of its rendition, Feb- 
ruary 13, 1874, of the existence of the prior unrecorded con- 
veyance of Atcheson, the defendant in execution, to the 
defendants R. and E. R. Mainwarring.” 

There are authorities cited by counsel which seem to sup- 
port the position taken by him. (Veazie v. Parker, 23 Maine, 
170; MeMechan +. Griffing, 3 Pick., 156; Loughridge v. Bow- 
land, 52 Miss., 546.) 

It is to be remarked that the registration statutes in differ- 
ent States are not uniform. In some, as in Massachusetts 
and Maine, nothing short of actual notice is allowed by the 
statute, and the decisions following the statute, to supply the 
want of registration. Where that rule prevails, the question 
of the sufficiency of possession to give notice may become 
one of fact. But under our statute the rule has become set- 
tled, that possession, either in person or by tenant, is equiva- 

















1879.] ATCHESON v. Scort. 215 





Syllabus. 


lent to registration. (Watkins v. Edwards, 23 Tex., 448 ; 
Hawley v. Bullock, 29 Tex., 222; Mullins vr. Wimberly, 50 
Tex., 457.) 

If the possession be sufficiently open and definite, whether 
it be in person or by tenant, it is incumbent on oue who 
undertakes to acquire rights in the land to inform himself of 
the rights of the occupant, or of the landlord of the occupant. 
The purchaser should not be excused ‘from inquiry unless 
there be something more to mislead him than his own as- 
sumption that parties occupy under the same right as for- 
merly. The judgment as to the two hundred and fifty-nine 
acre tract will also be affirmed. 

Whether the cross-appeal should be dismissed, became, 
after the writ of error was sued out, an immaterial question, 
save only as to the costs of that motion. The question raised 
is one which, under the circumstances, we do not feel called 
upon to determine. It is ordered that number 926 be con- 
solidated with number 798, and the judgment of the court 
below be in all things affirmed; that the appellants pay all 
costs in case number 798, except the costs growing out of the 
cross-appeal, and that plaintiff in error Templeman pay all 
costs in number 926, including the costs of the motion to 
consolidate and the costs of his cross-appeal in number 798, 


AFFIRMED. 





D. D. Atcneson y. SarRau Scort. 


1, CONFEDERATE WAR, CLOSE OF.—A promissory note, ** payable 
twenty-four months after the ratification of a treaty of peace be- 
tween the United States and the Confederate States of America, 
with eight per cent. interest from date, in whatever may then be 
the legal tender of the country,” executed June, 1862, was valid, 
and became due two years after the close of the war, and was pay- 
able in United States currency. 

2. OVERRULED.— Thompson v. Houston, 31 Tex., 610. 
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3. NOVATION—TRUST—NOTICE.—The rule that an administrator or 
trustee cannot make a novation of an old debt by accepting in lieu 
thereof another obligation, without authority of a court having 
jurisdiction over trusts, &e., is subject to the rules governing nego- 
tiable paper; and an administrator holding a note payable to him- 
self could accept in lieu thereof the obligation of another, such other 
being ignorant of the trust nature of the debt. 

4. SAME.—Proceedings to disregard a novation made by a trustee of 
commercial paper, should allege notice in the other party to such 
contract. 


AppEaL trom Grimes. Tried below before the Hon. James 
R. Burnett. 

This case was before the Supreme Court in 1873. (38 
Tex., 384.) In the report of the case, on pages 384-586, a 
statement of the matters in controversy is given. 

After the case was remanded, Mrs. Scott further amended 
her petition in intervention making ——- Johnson a party, 
alleging that he had bought the land of Mainwarring pending 
this suit and with notice of the lien of intervenor, (Mrs. Scott,) 
and that by agreement between them Johnson retains of the 
purchase -money enough to pay this claim of appellee, if it 
shall be held a lien upon the land. There was no allegation 
that Atcheson, when he gave his note in novation for the 
Pye note to Mrs. Scott, knew the money belonged to the 
estate of her husband. 

Johnson answered, setting up his agreement with Main- 
warring, by which it appears that he held back of the pur- 
chase-money sufficient to pay appellee’s ( Mrs. Scott’s) debt, 
and for that purpose, subject to the result of the suit. It was 
shown in evidence that pending the litigation Atcheson paid 
the $1,750 note of Pye, which was the foundation for this 
suit. 

Judgment was rendered for Mrs. Scott for the amount of 
the Pye note set up in the intervention as still unpaid, and 
interest, and ordering the sale of the land. Atcheson ap- 
pealed. 
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Waul & Atcheson, for appellant.—The opinion of the court 
in 38 Texas was both irrelevant and foreign to the issues 
tried in the court below, and could as aptly be applied to any 
other case as to the one presented in the record. There was a 
supplemental petition filed in September, 1872, in accordance 
with the views expressed in that opinion, setting up a new 
and entirely different cause of action; and Sarah Scott, six- 
teen years after the death of James Scott, seeks, as adminis- 
tratrix, to annul and avoid her contract with plaintiff in error, 
wherein she had voluntarily given up the note of James B. 
Pye and accepted the note as set forth in her original petition 
of intervention. 

To this new suit, as we say it is, we filed our demurrer and 
our plea of estoppel, supported by the petition for sequestra- 
tion besides, upon the indebtedness of plaintiff in error on his 
note as above, and as sworn to by defendant in error, which 
demurrer and plea of estoppel were overruled. 

I. « A party ought not to be heard to contradict and falsify 
his own solemn admissions and declarations made before the 
judicial tribunals,” says Justice Wheeler. (Portis rv. Tfill, 14 
Tex., 79; Page v. Arnim, 29 Tex., 72.) 

II. On the ease as presented, the judgment could only be 
on the note of James B. Pye. Atcheson, being ignored in 
the whole transaction, was required to deliver up the Pye 
note, which he did; and yet the judgment is not based on 
that note. It is based on the assumption of Atcheson in the 
deed of Pye and wife to him, and for the amount of the Pye 
note and interest thereon; and not only so, but execution for 
any balance, in the event that the property does not bring the 
debt. 

IIf. We submit, that the only cause of action Sarah Scott 
ever had or ever could have against plaintiff in error, is on 
the note executed to her June 19, 1862, according to its 
tenor and terms, and that by a fair construction she was not 
entitled to a cause of action on said note until two years after 
the war, and that she could only recover on this note to the 
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extent of the value of Confederate money in gold at the date 
of said note, in accordance with the rule of action in like 
vases decided by the eg Court of the United States. 
(Thorington v. Smith, 8 Wall., 1; Mathews v. Rucker, 41 Tex., 
636; Short v. Abernathy, 42 se 98.) 


Daniel D. Atcheson, for appellant, cited and discussed Portis 
v. Hill, 14 Tex., 79; Harrison +. Boring, 44 Tex., 269; Portis 
v. Hill, 30 Tex., 563; Big. on Est., 556; Kennedy v. Briere, 45 
Tex., 305; Roberts v. Shultz, 45 Tex., 185; Rodgers v. Bass, 
46 Tex., 513; MeManus v. Scott, 48 Tex., 601; Page rv. Ar- 
nim, 29 Tex., 72; Thorington +. Smith, 8 Wall, 1; Mathews 
v. Rucker, 41 Tex., 636; Short +. Abernathy, 42 Tex., 98. 


J. A. Baker, for appellee.—The facts of this case, we think, 
are.so clear and so far from controversy, that we have simply 


to state them in order to present the question of law on which 
the case depends. 

Ist. The fact is not controverted, that the amount due ap- 
pellee is of the assets of her husband’s estate, and has not 
been paid. 

2d. The fact is not controverted, that Pye owed this money, 
$2,475, and that its payment was secured by trust deed on the 
land. 

3d. The fact is not controverted, that Pye’s deed to Atche- 
son shows on its face that the latter agreed and undertook to 
pay this debt to Mrs, Scott as part of the purchase - money 
from him to Pye for this land. 

4th. The fact is not controverted, that this deed, as “— 
Atcheson’s trust deed to Mrs. Seott, were both on record at 
the time Mainwarring bought, and his deed from Atcheson 
shows that he used the precaution to note in it that ineum- 
braneces were on the land, which Atcheson covenanted to 
remove and discharge. 

5th. The fact is not controverted, that Johnson bought from 
Mainwarring with notice, and now holds enough of the pur- 
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chase-money to pay this debt, if established as a lien ou the 
land. The judgment is rendered against Atcheson for the 
amount of Pye’s debt which he agreed to pay, and the lien 
is established and the land ordered to be sold to satisfy it. 
Is not this the law and equity of appellant’s case? We think 
so most clearly, for these reasons: 

[. To the extent of Pye’s debt to Mrs. Scott, Atcheson 
bought the land on credit, and the law secured its payment 
by retaining on the land a vendor’s lien, no other security 
being taken. This fact appeared on the face of the deed from 
Pye to Atcheson, and it was of record, and was notice to all 
claiming under or through him of the unpaid purchase-money 
and the vendor’s lien on the land to secure its payment. 

II. By accepting the deed and land from Pye, Atcheson 
thereby became liable to Mrs. Scott for payment of Pye’s 
debt according to the stipulation in the deed, and she may 
maintain her action for its recovery. (Monroe v. Buchanan, 
27 Tex., 241; Goodwin rv. Gilbert, 9 Mass., 510; Pike v. 
Brown, 7 Cush., 133.) 

There is no plea that Atcheson’s promise is within the stat- 
ute of frauds. But if any point be made in this, we refer to 
Ellwood v. Monk, 5 Wend., 235; Olmstead +. Greenly, 18 
Johns., 12; Lee v. Fontaine, 10 Ala., 755; Hall rv. Rodgers, 
7 Hump., 536; Hilton v. Dinsmore, 21 Maine, 410; Farley 
v. Cleveland, 9 Cow., 639; Mercein rv. Mack, 10 Wend., 461. 
That there are authorities opposed to this view of the law, 
may be admitted; but this is the better doctrine as held by 
the commentators. (1 Smith’s Lead. Cas., 276-278; 2 Pars. 
on Cont., 305, 306.) 

Privity as between Atcheson and Mrs. Scott is not the 
question. If he, as part of the consideration for the purchase 
of the land from Pye, promised the latter to pay his debt to 
Mrs. Scott, she may avail herself of it as a promise for her 
benefit, and the promise is not within the statute of frauds. 
(11 Adol. & E., (89 Eng. Com. Law.,) 446.) It is there said: 
«The promise which is required to be reduced to writing by 
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the statute, is a promise to the creditor; but a promise to the 
debtor or a third person to answer to the creditor, is not re- 
quired to be in writing.” (See Smith on Cont., 117, 118, 
165-167; Hargreave rv. Parsons, 13 M. & W., 561; Johnson 
r. Gilbert, 4 Hill, 178; 2 Pars. on Cont., p. 306, note 6.) 
And, again, Atcheson’s promise was to subserve his own 
interest, and therefore need not be in writing. (2 Pars. on 
Cont., 305, and notes; Nelson rv. Boyanton, 3 Mete., 396; 
Williams v. Leper, 3 Burr., 1886 ; Lemmon ¢. Box, 20 Tex., 
329; Small v. Schaefer, 24 Md., 148; Corkins v. Collins, 16 
Mich., 478.) 

Moreover, Pye conveyed to Atcheson property ot greater 
value than the debt to Mrs. Scott, and a deduction of the 
amount to be paid Pye was made as the consideration of 
Atcheson’s promise to Mrs. Scott. Atcheson then stood with 
money in his hands, to the extent of this value, placed there 
by Pye for the purpose of paying this debt to Mrs. Scott, and 
was a trustee to her use and benefit, and has refused to apply 
it as agreed. (Deamley v. Deforest, 3 Conn., 272; 2 Pars. 
on Cont., 307, 308, notes v, w; Williams v. Leper, 3 Burr., 
1886; Edwards v. Kelly, 6 M. & 8., 204; Bumpton +. Pau- 
line, 4 Bing., 264.) 

As further authority to show that Mrs. Scott could main- 
tain a suit against Atcheson, we cite MeCown v. Schrimpf, 21 
Tex., 22; Arnold v. Lyman, 17 Mass., 400; Schemerhorn v. 
Vanderheyden, 1 Johns., 139; Fellows v. Gilman, 4 Wend., 
414; 1 Chitty on Plead., 415, and notes; Smith vr. Allen, 28 
Tex., 497.) 

III. If, then, Mrs. Scott may maintain the suit against 
Atcheson, and she had a vendor’s lien, which we think is 
clear, the land is bound in the hands of all persons claiming 
through or under Atcheson with notice. To support this 
proposition, we need not cite authority. And that Mainwar- 
ring and Johnson had notice, is not controverted by the 
proof, but, on the contrary, is affirmatively shown by the tes- 
timony; and it is further shown that they have provided for 
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this debt, in the event that appellee’s lien on the land be es- 
tablished, by Mainwarring leaving in the hands of Johnson 
sufficient of the purchase-money to discharge the lien, which 
money he still holds, 

These propositions being clear, as we think, it would fol- 
low that the judgment below is correct, unless there be some- 
thing in the transactions between Atcheson and Mrs. Scott to 
deprive her of the relief which the judgment below accords 
her, to wit, judgment against Atcheson for the amount of 
Pye’s debt, with decree of foreclosure of her lien on the land. 
For the following reasons, we maintain that she was not there- 
by prejudiced: 

1st. Taking Atcheson’s written promise, which was not 
collectible, was not a novation of his assumpsit and liability 
arising out of his acceptance of Pve’s deed, as has been held 
in this case, and which, we take it, is to be understood as the 
law of this case upon this point until reversed by this court. 

2d. The proof shows that Pye’s debt was a trust fund in 
Mrs. Scott’s hands, and this court has held that she could not 
change its character except under order of this court. (Scott 
v. Atcheson, 38 Tex., 384.) And if she could not change the 
character of the fund, it would follow that she could not 
change the character of the security unless by like authority. 
(31 Tex., 611.) 

3d. Atcheson’s promise was payable two years after a 
treaty of peace between the United States and the Confeder- 
ate States, which subsequent events have shown was an im- 
possible event and time; and, therefore, the undertaking was 
void for uncertainty as to time of payment. (Thompson v. 
Houston, 31 Tex., 610.) Whatever explanation might be 
allowable as to the meaning of the parties in the use of this 
language, on proper allegation in the pleadings, we must re- 
member that we have no such allegations in this case, and 
are, therefore, contined to the ordinary signification of the 
words used, which certainly designate an event and time 
which we know could never occur. 
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4th. The character of funds in which Atcheson’s promise 
was payable was an impossible one. None such then existed, 
nor could ever thereafter exist, for the reason that the prom- 
ise contemplated payment in such funds as might be a legal 
tender in the Confederate (not the United) States after the 
making of the treaty of peace, on the making of which the 
maturity of the promise depended. 

5th. It is shown there was no new consideration for Atche- 
son’s promise; on the contrary, that the rate of interest was 
reduced from twelve to eight per cent., without consideration 
and without authority of the court, and, therefore, to the 
detriment of the trust fund and unauthorized. 

6th. If a new security be given for an old one, and the 
former proves to be void, the liability on the old one is re- 
vived. ‘This is the rule where one deed is made for another 
and the second one proves to be void, and we see no reason 
why it may not and does not apply to security. (Galbreath 
v. Templeton, 20 Tex., 47.) 

7th. But if Atcheson’s promise was void for the reasons 
mentioned, his trust deed was an acknowledgment of his 
liability for Pye’s debt, and the trust thereby created is bind- 
ing on him, and all claiming under him had notice of it, and 
took the land subject to it. 


GouLp, Associate JusTIcE.—Our opinion is, that a prom- 
issory note made in this State during the late civil war, pay- 
able “twenty-four months after the ratification of the treaty 
of peace between the United States and the Confederate 
States of America, with eight per cent. interest from date, in 
whatever may then be the legal tender of the country,” is 
not void for uncertainty or illegality, nor is it, when properly 
construed, a note payable in Confederate money. As in cases 
of contracts payable in Confederate money, this court las 
departed from the line of decisions inaugurated shortly after 
the war, at atime and under circumstances unfavorable to 
the proper disposition of such questions, so in this case of a 
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similar question involving like considerations, we do not hes- 
itate to take the same course. The case of Thompson vr. 
Houston, 31 Tex., 610, may be regarded as overruled. ‘The 
court below, following that case, charged that the note above 
set forth was “illegal and void,” and in so doing committed 
a material error. 

We regard the judgment of our predecessors on the former 
appeal of this case (36 Tex., 76, and 38 Tex., 384) as amount- 
ing in substance to a reversal on the facts. The conclusion 
that Pye’s debt had not been discharged, (the payment of 
which debt Atcheson had assumed, and, as he claimed, had 
consummated,) was predicated on the assumption that Pye’s 
note belonged to the estate of the husband of Mrs. Scott, she 
being administratrix, and on the further legal proposition 
that neither the administratrix nor her attorney could make 
a novation of that debt by accepting in lieu thereof such a 
note as has been described. If this conclusion depended 
upon the invalidity of the note accepted, we have already 
stated our position on that subject. The writer, however, 
construes that opinion as denying the right of Mrs. Scott to 
accept in lieu of a note belonging to the estate any other 
note whatever, unless authorized thereto by the court, and as 
placing the conclusion reached on that ground. In applying 
this legal proposition to the case, it is to be borne in mind 
that Pye’s note was payable to Mrs. Scott individually, and 
that she, being the apparent and legal owner and holder, had 
it in her power to transfer it at her own will, and that any 
person innocently and in good faith trading for the note 
would acquire the legal ownership. Unless Atcheson had 
notice that Mrs. Scott, in accepting his note as a payment of 
the Pye note, was acting without authority and in violation 
of her duty as administratrix, our opinion is, that the principle 
invoked was inapplicable and that the transaction was valid. 
The judgment of this court on the former appeal, in so far as 
it was founded on the conclusion of fact that the Pye note 


belonged to the estate, does not constitute the law of the ease 











282 AtcHeson v. Scott. [Galveston Term, 





Opinion of the court. 


on that point, where the evidence is different; and in so far as 
it was founded on a denial of the power of Mrs. Scott to trans- 
fer or novate to an innocent party a note payable to her, by 
taking in lieu thereof such a note as Atcheson gave, does not 
command our assent. 

The pleadings of Mrs. Scott, originally, were insufficient to 
present the issue as to her power to control the Pye note, and 
even as amended, after the reversal, contained no averment 
charging Atcheson with notice of the rights of the estate. 
The evidence shows that the estate of Scott is not yet closed; 
but it appears that Patrick, who was for many years chief 
Justice of the county, and who aeted as trustee for Mrs. Scott 
in the various deeds of trust taken in the various novations 
of the debt growing out of a loan to Noble in 1857, supposed 
that Mrs. Scott was managing her own money, and, for aught 
that appears, Atcheson acted under the same belief. Indeed, 
the evidence that the Pye note belonged to the estate is not 
satisfactory, and the issue on that point was submitted to the 
jury in such a way as to lead them to infer that it depended 
mainly on the question, whether the original fund loaned to 
Noble, five or six years before, belonged to the estate. Both 
the pleadings and evidence impeaching the alleged payment 
by Atcheson of the Pye note were insufficient. 

This litigation seems to have originated in incorrect views 
on both sides as to the validity and construction of the note 
by Atcheson. Our opinion is, that it was a valid note, pay- 
able in legal-tender notes two years after the close of the 
war. The difference in the rate of interest makes it largely 
to the benetit of appellant that his unquestionable liability to 
Mrs. Scott be enforced according to their contract on his note 
to her. 

Regarding the errors committed as fundamental, the judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Dante D. Arcueson vy. J. C. HluTcHiIson Ef AL. 


1. ASSIGNMENT OF ERRORS.—Scee an assignment of errors held to be 
too general, the court only examining the record because it was 
manifest that valuable lands had been sold at execution sale ata 
grossly inadequate price, with charge that the execution was illegally 
issued and the levy excessive. 

2. EVIDENCE — DOCUMENTS EXECUTED AT SAME TIME—STAY OF 
EXECUTION.—See several documents held to form part of the same 


L 


transaction, and not together constituting evidence of a contract to 
stay an execution for twelve months, 

3. RIGHT OF DEFENDANT IN EXECUTION TO POINT OUT PROPERTY.— 
It was suflicient, in an issue whether defendant in execution had 
been deprived of the right to point out property, that the sheriff, 
before levying, nade reasonable search for the defendant, and that 
the evidence showed that the defendant had reasonable opportunity 
of so doing. 

4, EXCESSIVE LEVY.—It is the duty of the sheriff to make a proper 
allowance for depreciation in price as the usual effect of forced 
sale. 

5. INADEQUACY OF PRICE.—Land at sheriffs sale brought less than 
one-tenth of its value, but the evidence showed that the action of 
the defendant in execution tended to produce that resnlt: Held, 
Insuflicient ground to set aside sale, in the absence of fraud or irregu- 
larity in the issuance of the exeeution or in making the levy. 

6. SHERIFF'S SALE— MODE OF SALE.-—While the execution law author- 
ized and directed that sheriff’s sales of land should be made in 
tracts of forty acres, and the law was disregarded, it is no cause of 
setting aside the sale, in the absence of testimony showing that the 
defendant in execution demanded that sale should be made in that 
mode, and that by sale in that manner a greater price would have 
been obtained, 


APPEAL from Grimes. Tried below betore the Hon. James 
R. Burnett. 
The facts are fully stated in the opinion. 


Daniel D, Atcheson, for appellant, cited Sayles’ Prac., sec. 
598; Beale v. Ryan, 40 Tex., 409; San Antonio v. Lewis, 9 
Tex., 69; Teas vr. McDonald, 13 Tex., 349; Mackay v. Martin, 
26 Tex.,61; Brown v. Lane, 19 Tex., 207; Ayres v. Duprey, 
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27 Tex., 606; Freem. on Executions, 297; Paschal’s Dig., art. 
3775; Taul vr. Wright, 45 Tex., 388; Chamblee v. Tarbox, 27 
Tex., 145; Rover on Jud. Sales, sees. 403, 404; Bryan v. 
Bridge, 6 Tex., 142. 


J. C. Hutchison, tor appellees, cited Baker v. Clepper, 26 
Tex., 634; James rv. Fulerod, 5 Tex.,513; Paschal’s Dig., art. 
3775; Cook v. De La Garza, 13 Tex., 431; Kendrick +. 
Rice, 16 Tex., 259; Alexander v. Miller, 18 Tex., 897; Ross 
v. Lister, 14 Tex., 473; Howard vr. North, 5 Tex., 315; Hern- 
don v. Rice, 21 Tex., 457; Andrews v. Richardson, 21 Tex.., 
296. 


GouLp, Associate Justicze.—D. D. Atcheson brought this 
suit to set aside an execution sale of sundry tracts of land to 
Hutchison and the other defendants and to cancel the deeds 
made to them by the sheriff. The grounds on which the sale 
was attacked were: Ist. That the execution was controlled 
by Hutchison and the other purchasers, and was issued in 
violation of a binding agreement. 2d. That the levy was 
made in disregard of his right to point out property, and in 
disregard of the statute regulating the order in which prop- 
erty of different kinds is to be levied on. 3d. That the levy 
was excessive and oppressive. 4th. That the price at which 
the lands were sold was grossly inadequate, alleging a con- 
spiracy between defendants to procure his lands at a nominal 
price. No question was made below, or is made here, that 
the necessary parties were not all before the court; nor are 
any questions presented requiring a fuller statement of the 
pleadings. The trial resulted in a verdict and judgment for 
defendants. 

The facts developed on the trial, so far as they are mate- 
rial to the questions to be passed upon, are as follows: On 
February 13, 1874, Bateman and others recovered in the 
District Court of Grimes county a judgment against one 
Taliaferro, as principal, and Atcheson, as surety, for the sum 
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of $5,908.29, with eight per cent. interest from that date. 
Execution having issued on this judgment, Atcheson, in 
March, 1874, sued out a writ of error, giving a supersedeas 
bond. Afterwards an agreement in writing was made be- 
tween Atcheson and the judgment plaintiffs, represented by 
their attorneys, (Hutchison and Carrington,) that Atcheson 
would pay on the judgment, on or before March 1, 1875, the 
sum of $1,000, and would abandon his writ of error, in con- 
sideration whereof the owners of the judgment agreed not to 
permit execution to issue before December 1, 1875. The 
alias execution issued on June 18, 1875, was levied, on July 
12, on sundry tracts of land as Atcheson’s property, and the 
sale complained of was had on the first Tuesday in August. 
No evidence was adduced of the payment of the $1,000 on 
March 1, but, on the part of Atcheson, it is claimed that the 
payment appeared from the following instruments of writing 
introduced by defendants : 
“$1,050. GALVESTON, Texas, March 3, 1875. 

«Three months after date pay to the order of myself one 
thousand and fifty dollars, value received, and charge to ac- 
count, with interest at twelve per cent. per annum after ma- 
turity. (Signed) Dan. D. ATCHESON. 

“To Wolston, Wells & Vidor, Galveston.” 

On the face of this draft is written: “Accepted. Wolston, 
Wells & Vidor.” 


“GALVESTON, March 3, 1875. 

*“ Whereas on the 3d day of March, 1875, Wolston, Wells 
& Vidor advanced for D. D. Atcheson to me, as attorney for 
the plaintiffs in the judgment of R. L. Heflin and others 
against D. D. Atcheson and others, obtained in the District 
Court of Grimes county, said amount not to be credited on 
said judgment, but to pass to them (Wolston, Wells & Vidor) 
one thousand dollars interest with the other plaintiffs in said 
judgment, to bear the interest that the judgment bears from 
this date: Now, I agree and contract that if in ninety days 
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from this date the said Atcheson does not pay them the said 
thousand dollars, and the interest added in his draft accepted 
by them, then I will proceed to collect said judgment by exe- 
eution, levy, and sale, in the interest of the plaintifis therein 
and said Wolston, Wells & Vidor, and of the amount col- 
lected, if all, will pay them said thousand dollars and the 
accrued interest at the judgment rate, but if only a part is 
collected, then I will pay to them their pro rata in the propor- 
tion (of) their interest of one thousand dollars bears to the 
whole amount of the judgment at this date. I, in effect, be- 
come coordinately with the other parties their attorney for 
the collection on said judgment of the one thousand dollars 
they own in the same, and they, in effect, plaintiffs owning 
that interest in said judgment. And I obligate myself to 
respect the equal rights of themselves and the plaintiffs, 
according to their ratio of the same. 
(Signed) J. C. Hurcntson. 

«P.S. When Atcheson refunds the $1,000 to W., W. & 

V., he is to have credit of that amount on the judgment. 
(Signed) J. C. Wurcnison.” 
Also the following: 


“In consideration of the payment of one thousand dollars 
by Wolston, Wells & Vidor to me, I hereby agree that exe- 
eution issue on that certain judgment obtained by R. L. 
Hetlin and others against me at the February Term, 1874, of 
the District Court in and for the county of Grimes, State of 
Texas, in ninety days from the date hereof; provided, never- 
theless, that if I pay to the said Wolston, Wells & Vidor said 
sum of one thousand dollars on or before the expiration of 
said ninety days, then this agreement to be void; otherwise 
to remain in full force and effect. 

“GALVESTON, March 3, 1875. 

(Signed) Dant. D. AtcHESON.” 


The only other evidence bearing on the subject of the pay- 
ment by Atcheson, was Hutchison’s testimony that Atcheson 
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did not pay the $1,000 on the 1st day of March as he agreed 
to, and did not pay the money to Wolston, Wells & Vidor 
as per agreement; that witness held the draft of Atcheson 
to Wolston, Wells & Vidor, who had been paid their inter- 
est in the judgment. 

The sheriff testified that he went to Atcheson’s, which is 
one mile north of Navasota, three times to get a levy, but 
found him away,—once on the 21st of June, and again on 
July 7. Other witnesses testify to two visits of the sheriff to 
Atcheson’s house, seeking a levy, and it appears that Atche- 
son was informed of the fact of his having been there for 
that purpose, and that Atcheson returned to his house from 
Galveston on July 9. A witness testified that Atcheson usu- 
ally went to Navasota every day, and could have been found 
by any one inquiring for him. This witness testified about 
four mules owned by Atcheson, of which he informed the 
sheriff, but knew of no other personal property. 

The levy was made on July 12, without, on that day, 
going to Atcheson’s or inquiring for him, on land pointed 
out by the attorney for the plaintiffs in execution, and recites 
that the sheriff went on two separate occasions to the resi- 
dence of Atcheson, found him absent from the county, and 
found no personal property on which to levy. The levy was 
on eight hundred and forty-eight acres of the Campbell 
league, sold to Templeman, one of the defendants in this case, 
for $155; forty acres sold to defendant Hutchison for $200 ; 
two hundred and four acres of the Whiteside league to Hut- 
chison tor $93.89; two hundred and four acres out of east 
half of Arnold league, sold to Hutchison for $75.48; and seven 
hundred and thirty-two acres of the west half of the Arnold 
league, sold to Owen and Hutchison for $732. The evidence 
is that this last tract of land was valuable; some of the wit- 
nesses say worth $15 per acre; but some of the same witnesses 
say that at sheriff’s sale it might not sell for $5 per acre, and 
one witness says at such sale it might sell from $1 to $5 per 
acre. There was on it about two hundred acres of open land, 
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renting usually at about $5 per acre. The record shows 
nothing as to the value of the other tracts levied on and sold, 
further than may be inferred from the price for which they 
sold. It was in evidence that, on the day after the levy, the 
sheriff met Atcheson in the city of Navasota and told him of 
the levy. He says he did not then ask Atcheson to point out 
property, and it does not appear that Atchison then claimed 
the privilege of doing so. A mistake in one of the notices 
of sale—Thursday being written for Tuesday—was then cor- 
rected, at Atcheson’s suggestion. 

On the day of sale, Atcheson warned purchasers not to 
buy, claiming that the levy was irregular and that the pur- 
chaser would get no title. On the other hand, Hutchison 
testified that he tried to make the lands bring a good price, 
and other witnesses testify that he staked his professional 
reputation that the title was good. Several witnesses testify 
that Atcheson’s action at the sale tended to depress the prices, 
and that Hutchison did all he could to encourage persons to 

bid. It appears, however, that at the time of the sale a suit 
“was pending, brought to June Term, 1874, in behalf of Bate- 
man, Heflin, and others, the parties who had recovered the 
judgment against Taliaferro and Atcheson, to satisfy which the 
sale was had, in which Atcheson’s title to the seven hundred 
and thirty-two acre tract was assailed, and that this suit was 
brought by Hutchison as attorney. The papers and proceed- 
ings in several cases were introduced in evidence by Atche- 
son, constituting a large part of the record. From these it 
may be gathered that in 1862 Atcheson, owning the west half 
of the Arnold league, including the seven hundred and thirty- 
two acres in question, made a verbal sale thereof to Chester 
A. Bulkley for $50,000, of which Bulkley at some time paid 
$25,000 in Confederate money. On January 1, 1874, Atche- 
son conveyed the half league to Clara V. Bulkley, wife of 
said Chester Bulkley, the consideration expressed being five 
joint notes of said Chester and Clara, each for $5,000, and 
payable in one, two, three, four, and five years. In Febru- 
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ary, 1866, Clara, the wife, died, and in August following the 
husband also died, heavily in debt and these notes still un- 
paid. Separate administrations were had on the estate of 
each, and there was a protracted contest between the admin- 
istrator of the husband’s estate, aided by Bateman, Heflin, 
and others, creditors of that estate, on the one hand, and the 
administrator of the wife’s estate, aided by Atcheson, on the 
other, as to which estate owned the half league of land and 
the crop and personal property thereon. The result of this 
litigation was, that the land remained on the inventory of 
the wife’s estate, and Atcheson having proved up the notes 
and claimed a lien, the land was sold as part of the wife’s 
estate to satisfy his lien, and was purchased in by him; but 
the result further was, that the administrator of the husband’s 
estate recovered a judgment for the personal property sued 
for. It may be surmised that the judgment against Talia- 
ferro and Atcheson, under which the sale sought to be set 
aside was had, was founded on this recovery of personal 
property for the benefit of the creditors of Chester A. Bulk- 
ley, and it does appear that the suit pending in behalf of 
those creditors at the time of the sale sought still to subject 
the west half of the Arnold league in the hands of Atcheson 
and his vendees to their claims against the estate of said 
Chester. In October following the sale that suit was dis- 
missed. Two witnesses testified that some three or four years 
before the sale Atcheson sought to raise money on the secu- 
rity of this land, but that the litigation pending as to his title 
prevented him from obtaining the loan. The bidders and 
purchasers at the sale were Templeman, Hutchison, and 
Owen, —the first, half owner of the Bateman - Heflin judg- 
ment; the second, attorney controlling and interested in said 
judgment, and also attorney in the pending suit; and the 
third, Owen, having been written to by Hutchison, and jointly 
interested with him in the purchase of the seven hundred 
and thirty-two acres. Owen, on the stand, denied any com- 
bination to procure the lands at a low price, and, beyond the 
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pending litigation and facts already detailed, there was no 
evidence of any design to depreciate the sale. It appears 
that at the sale something was said as to the community in- 
terest of Atcheson’s children by his first wife in some of the 
land. It does not appear that this had reference to the seven 
hundred and thirty-two acre tract, and Atcheson, on the 
stand, testified that his children had no interest in that tract. 





On the other issues he did not testify. Some of the other 
land sold had been conveyed to one of his children. 

There is no evidence, save that already detailed, that Atche- 
son had personal property or wild lands subject to execution. 
Whilst in Galveston, having been informed by his son of the 
sheriff’s demand for levy, he wrote, inclosing a paper point- 
ing out for levy the part of the west half of the Arnold and 
another tract, both embraced in the levy made, but requir- 
ing that the sale be in tracts of forty acres. The son did not 
see the sheriff or notify him of the levy pointed out, and it 
does not appear that the sheriff had any notice thereof, or of 
Atcheson’s wish to have the sale in traets of forty acres. 
The charge of the court was, in effect, that if Atcheson paid 
the $1,000 on or before March 1, 1875, or substantially 
complied with his agreement, then the execution was ille- 
gally issued. The charge then proceeds: “To entitle the 
plaintiff to set aside the sale, if made under a legal judgment 
and execution and the defendants have paid the purchase- 
money, it devolves upon him to show fraud on the part of 
the defendants, or such excessive levy, or such inadequacy of 
price, together with circumstances of unfairness on the part 
of defendants as amount to fraud. Mere inadequacy of price, 
even if very gross, is not, of itself, sufficient evidence of fraud; 
but where the price is grossly inadequate without plaintiff’s 
fault, then but slight evidence of fraud or collusion on the 
part of the purchaser would be sufficient to set aside the sale. 
In determining whether the levy was excessive and whether 
the price was inadequate, it is proper to consider any embar- 
rassments and suspicions that the plaintiff himself may have 
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thrown on the title; and if you find that any inadequacy of 
price is owing to plaintiff Atcheson’s own conduct at that 
time, then the sale cannot be set aside on that ground. A 
party against whom execution is issued has the right to point 
out the property for levy, and if he fails to exercise this right, 
it is the duty of the officer to levy first on personal property, 
if any, and then on lands. If the party or authorized agent 
is not found in the county after reasonable inquiry and search, 
or if he fails to point out property when notified, and he has 
no personal property liable to execution, then the sheriff has 
the right to levy on the lands of the party. If you find that 
the sheriff substantially complied with the law in making the 
levy, or if he did not, but the purchasers acted in good faith 
and had no notice of any irregularity of the sheriff in mak- 
ing the levy, then the levy was valid.” 

The case went to the jury with this charge, no additional 
instructions being asked. After the verdict for defendants, 
plaintiff moved for a new trial: Ist. Because of an error of 
the court in permitting the sheriff to amend his return on the 
execution. The record shows nothing of any such action of 
the court. 2d. Because the court erred in its charge as to the 
agreement filed in the cause. 3d. Because the court in effect 
charged that plaintiff could not maintain his action against 
the defendants before first having tendered and paid the 
purchase-money. 4th. Because the court misled the jury in 
the charge as to the rights of the defendant in execution to 
point out property, and should have charged in the language 
of the statute. 5th. For causes assigned in a motion against 
the sheriff in another cause, which motion does not appear 
in this record. 

There is a bill of exceptions to the exclusion of evidence 
of the value of land adjoining the seven hundred and thirty- 
two acre tract, and the refusal to allow a witness to testify 
that the seven hundred and thirty-two acre tract, if divided 
into forty-acre tracts, would sell for a larger sum, and in the 
statement of facts is the following: “ Plaintiff offered to show 
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his tenants were run off by attachments; objected to, and 
objection sustained; to which ruling of the court plaintiff ex- 
cepted.” 

The assignment of errors is as follows: 

*Jst. The court erred in all its instructions embraced in 
the charge to the jury. 

“2d. Motion for new trial. The causes assigned in said 
motion are assigned as error, the same being overruled by 
the court. The court erred in not allowing the plaintiff to 
introduce evidence as contained in plaintiffs bill of excep- 
tions set forth, and as also noticed in the statement of facts. 





“3d. Plaintiff assigns as error that the judgment shows on 
its face illegality, as fully appears from the execution under 
and by virtue of [which] the lands were sold by the sheriff 
on 3d of August, 1875.” 

The indefiniteness of these assignments of error is such, 
that this case might have been disposed of with but little in- 
vestigation. The evident fact, however, that a tract of land 
worth ten or twelve thousand dollars has been sold at execu- 
tion sale for $752, has led us to give the assignment of errors 
the most liberal construction, and has induced us to give to 
the entire case a careful and repeated examination. Certain- 
ly, if such a result has ensued from a sale under an execution 
issued irregularly and in violation of the agreement of the 
parties, or from a levy either oppressive and excessive, or 
otherwise in disregard of the legal rights of the execution 
debtor, a strong case would be presented for setting the sale 
aside. The first question in the case is, Was the execution 
issued in violation of the agreement? We have seen that 
the charge of the court submitted to the jury the question 
whether Atcheson had paid the $1,000, or had substantially 
complied with his agreement. Appellant claims that there 
is fundamental error in this charge, in that the court should 
have construed the legal effect of the various instruments, 
and told the jury that they showed a payment of the $1,000, 
We think that the draft, the instrument signed by Hutchison, 
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and that signed by Atcheson, all bearing the same date, are 
evidently parts of one and the same transaction, and that 
they show that the $1,000 procured through the accepted 
draft of Wolston, Wells & Vidor was procured in part by the 
sale of an interest in the judgment to that firm, and was ex- 
pressly agreed not to be a payment by Atcheson. The effect 
of these instruments, and the benefit which Atcheson re- 
ceived therefrom, was the prolongation of the time for pay- 
ment of the $1,000 for three months. Tis express agree- 
ment with Wolston, Wells & Vidor was, that if he failed to 
pay the $1,000 in three months, execution might issue. The 
evidence: justitied the verdict of the jury, which must have 
been based on their belief that the $1,000 had not in either 
case been paid according to agreement. The appellant’s 
claim, that the execution issued in violation of the agree- 
ment, is not maintained by the record. The second proposi- 
tion in appellant’s brief is, that the court erred in its charge 
to the jury as to the purchase-money being paid (tendered) to 
appellees. It is enough to say, that we have failed to find 
anything in the charge requiring such a tender. The charge, 
with some immaterial parts omitted, has been already set 
out, and it is only deemed necessary to refer to it. 

The third proposition made by appellant is, that the court 
erred in its charge as to the right of the defendant in execu- 
tion to point out property. The charge of the court submit- 
ted to the jury whether the sheriff had made reasonable 
inquiry and search for defendant before he made the levy. 
The evidence justified the jury in their verdict that he had. 
The evidence shows that reasonable opportunity was afforded 
plaintiff to point out property, and this, we think, is all he 
was entitled to under the statute and the decisions. (Cook 
v. De La Garza, 13 Tex., 431; Kendrick v. Rice, 16 Tex., 259; 
Paschal’s Dig., art. 3775.) When Atcheson met the sheriff, 
it does not appear that he claimed his privilege of pointing 
out property; nor does it appear that he had personal prop- 
erty or other lands which should have been first levied on. 
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The ground assumed in the petition, that the levy was 
excessive and oppressive, has not been presented in appel- 
lant’s brief. Indeed, on the trial no evidence was adduced 
of the actual value of any of the tracts of land except the 
seven hundred and thirty-two acres. If this ground were 
relied on, surely evidence would have been introduced as to 
the value of these other tracts. Under the evidence intro- 
duced, the levy may not have been excessive. It is the duty 
of the officer in levying to make a proper allowance for de- 
preciation in price as the usual effect of a forced sale. (De 
Witt v. Oppenheimer, ante.) Making this allowance, in the 
light of the evidence as to the usual extent of such depre- 
ciation at that time and place, it does not appear that the levy 
was excessive. Such being the facts exhibited in the record, 
we do not feel justified, under the assignment of errors and 
the brief of appellant, in examining critically the charge of 
the court on the subject of excessive levy, to see whether it 
embodied any error. 

It is evident that the seven hundred and thirty-two acres 
of land was sold for less than one-tenth of its value. But it 
is plain also that the action of the plaintiff at the sale tended 
to produce that result. If, as he claimed, the execution was 
irregularly issued and the levy was illegally made, then he 
might claim that he was justified in his course in forbidding 
the sale, and that for those irregularities and for the inade- 
quacy of the price the sale should have been set aside. But 
the verdict of the jury settles these points against him, and 
the evidence is, we think, sufficient to authorize the verdict. 
The inadequacy of price, if brought about by his own impru- 
dent objections at the sale, would certainly be, of itself, an 
insufficient ground for setting the sale aside. 

In regard to the evidence excluded, there was no error. 
The value of an adjacent tract of land was immaterial, there 
being direct evidence of the value of the land sold, to which 
it was adjacent. If it had appeared that the plaintiff had 
demanded and been refused a sale in tracts of forty acres, it 
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might then have been material to show what it would have 
sold for in such tracts. The record fails to show any such 
demand. The relevancy of the evidence as to plaintiff’s ten- 
ants having at some time and by some person been driven 
off by attachments, does not appear. 

Tlowever much it is to be regretted that the property of 
the debtor should be sold under execution for a price so in- 
adequate, we are well satisfied that, under the rules of law 
applicable to the case as presented to us, the judgment should 
be affirmed. 

AFFIRMED. 





F. K. Danisu Et AL. v. ANNIE DISBROW ET AL. 


WiLu.—In construing a will bequeathing to ‘my beloved wife, Annie 

Thomas, all my real and personal estate of every description; * * * 
my said wife shall take said property for the maintenance of her- 
self and the children, and she shall manage the same in such manner 
as she thinks best and as her necessities may require,’’ providing 
that the Probate Court should have no control, and closing: **Also, 
she shall have all the interest Iam owner of, and she shall have full 
control of the same, of all leases for rents and ground rents, and 
also of all property Iam the owner of :”? Held— 

1. The widow took the legal title to the real estate of the testa- 
tor, and had the power of sale. 

2. Even if the estate was charged with a trust in favor of the 
children, the validity of the title of a purchaser, in absence of 
fraud participated in by the purchaser, would not depend upon 
the necessity in fact of such sale. 

3. The rights of the purchaser would not be affected by any 
disposition made of the purchase-money. 

4. The estate is not charged with an equity in favor of the 
children beyond the right to maintenance. 

5. It was a proper charge to submit touching the acts of the wid- 
ow towards the children, with reference to the estate, ** Whether, 
considering the number, age, and necessities of the children and 
her own reasonable wants, she has in a reasonable manner exer- 
cised the powers given her under the terms of the will. ‘The tes- 


tator gave her a very large discretion, and unless she has abused 
that discretion by a reckless disregard of the rights of plaintiifs, 


ss 


you will tind for defendant on that issue. 
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Statement of the case. 

ApPEAL from Harris. Tried below before the Hon. James 
Masterson. 

November 18, 1878, in the District Court of Harris county, 
Lavinia Danish, joined by her husband, F. K. Danish; Jen- 
nie Hitchcock, joined by her husband, L. M. Hitcheock; 
Emma Russell, joined by her husband, W. 8. Russell; Wil- 
liam Thomas, in his own right and as next friend of Henry 
and Gussie Thomas, as heirs of William E. Thomas, sued 
Annie Disbrow, (late Thomas, and the widow,) Benjamin F. 
Disbrow, and Milby & Porter. 

The object of this suit was to cancel a deed which their 
said mother (then Mrs. Close) had executed to Milby & Por- 
ter, attempting to convey to them lots 1 and 2, in block 16, 
in the city of Houston, and to recover said property held by 
Milby & Porter under said deed. 


The further object of the suit was to remove their mother 
from the management and control of the property left by 


their father at his death, and the management and control of 
which were claimed to have been given her by the will of 
their father. It was charged that she had repudiated the trust 
created by the will and mismanaged the property. Plaintiffs 
claimed that their mother did not have the power under their 
father’s will to convey said property to Milby & Porter, and 
that said property was held by her in trust for them, as was 
the balance of the property disposed of by said will. 

Plaintiffs also sought to have said trust estate administered 
by the court. 

Appellees Disbrow and wife answered separately from 
Milby & Porter, their co-defendants, and pleaded a general 
demurrer and a general denial. 

Appellees Milby & Porter pleaded a general demurrer, a 
general denial, and specially— 

1st. That they are innocent purchasers in good faith, with- 
out notice and for value paid, of said property; that they are 
in possession, claiming under their deed from their co-defend- 
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ant Annie; that she took said property under said will free 
from any trust. 

2d. That they are purchasers in good faith, and suggest to 
the court adverse possession for one year betore the filing of 
this suit; that they have made valuable improvements on 
said property of the value of $20,000; and that the money 
paid by them had been used by said Annie in paying taxes 
and in the maintenance of herself and children. 

3d. That there can exist no right of action in favor of 
Danish and wife as against them, because the said Annie has 
conveyed $10,000 worth of the property disposed of in said 
will to Danish and wife, which they accepted in full satisfae- 
tion of all claims against said estate. 

4th. That if any trust in favor of complainants was created 
by the will, it was only a partial trust for their maintenance, 
and that the surplus or remainder of the property belonged 
to said Annie in fee, and that all of complainants, except 
Gussie and Henry, were of full age before the filing of this 
suit, and had left said Annie’s family and acquired homes of 
their own. 

5th. That if said property was charged with any trust in 
favor of Henry and Gussie, it was only a partial trust for 
their maintenance, and that they had no such interest as 
would entitle them to maintain this suit. 

The verdict was for defendants, and the judgment was 
rendered according to the finding of the jury. Motion for 
new trial having been overruled, plaintitts appealed. 

The will is set out in the opinion. The estate left consisted 
principally of city property in Houston. 


Barziza & Oliver, for appellants. 

I. If the necessity of a sale for the maintenance of herself 
and children was a condition precedent to the existence of a 
power of sale in Annie Close under said will, then Milby & 


Porter were bound to inquire whether such necessity existed 
or not, before purchasing. (Wills on Questions of Law and 
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Argument for the appellees. 


Fact, sees. 433, 434, pp. 375, 376, 377; People v. Farrell, 


30 Cal., 316; Railroad Co. v. Blocher, 27 Md., 285; Rail- 
road Co. v. Lafferty, 2 W. Va., 117; Railroad Co. +. ae 
40 Miss., 48; Railroad Co. v. Kendrick, 40 Miss., 388; Rail- 


road Co, r. Dunn, 61 IIl., 388.) 

Il. For any disregard of their rights complainants were 
entitled to have their mother removed from the manage- 
ment ot said estate. (Ilill on Trustees, sec. 191; Perry on 
Trusts, sec. 275-277, 282, 816-818; The Law of Trusts and 
Trustees, Tiffany & Bullard, p. 387.) 

III. Complainants took such an interest in their home- 
stead under the will as their mother could not convey by 
virtue of any power in the will. (Perry on Trusts, sees. 112, 
117, 119, 298, 299, 308, 309, 312, 320, 788, 789, 793, 800, 
804, 808, 812, 828, 835; Jarman on Wills, 3d ed., ch. 53, 
rules of construction 5 and 7, p. 525; Hill on Trustees, pp. 
101, 102.) 


Willie & Cleaveland, for Mrs. Annie Disbrow and husband, 
cited Paschal’s Dig., arts. 999, 1371, 1873; Perry on Trusts, 
sec. 119; 2 Hare’s Ch., (Eng.,) 710; 19 Conn., 842; 21 Conn., 
266; McDonough v. Cross, pl Tex., 251; Young v. Harris, 
14 B. Monr., 448. 


Baker § Botts, for appellees.—Appellees submit the follow- 
ing as their view of the law as applicable to the case: 

I. The language of the will shows an intention to vest the 
estate in the wife absolutely, and not to vest it in the wife 
and children. (Paschal’s Dig., art. 999; Thorp v. Owen, 2 
Hare’s Ch., (Eng.,) 607; Coonrod v. Coonrod, 6 Ohio, 115.) 

II. But if the wife did not take the estate absolutely as 
between her and the children, then she took it subject only 
to their maintenance, as limited by the will. This is termed 
in law a partial trust, which carries with it the right to manage, 
control, and dispose of, and in which the children cease to 
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be interested as they grow up and separate from the family. 
(3 Red. on Wills, pp. 505, 506; Lewin on Trusts, 112.) 

lif. If she took in either of the above ways, she had the 
right to sell and convey, and Milby & Porter took a good 
title to the lot purchased from her, and were under no obli- 
gation to look to the application of the purchase-money. 

[V. But the wife might sell as executrix under an inde- 
pendent will. She was certainly charged with the payment 
of the testator’s debts, or, rather, she did not take until after 
payment of debts. The payment of his debts and the main- 
tenance of the children devolved on her. She was charged 
with the execution of these trusts, and though not named in 
the will as executrix, this made her executrix according to 
the tenor of the will, and she was established as executrix by 
judgment of the County Court on probate of the will. (1 
Williams on Executors, 195m, 196p; Stone vr. Brown, 16 Tex., 
430.) 

V. Being an independent will to be executed out of the 
court, the trust was personal, and if it became necessary to 
sell property, either for payment of debts or to maintain her- 
self and children, she had the power to do so. It was inher- 
ent in the trust. (McDonough +r. Cross, 40 Tex., 251; 2 
Story’s Eq., sec. 10645.) 

VI. In the management and control of these trusts, if it 
became necessary to sell property, she was made the sole 
judge of the necessity and when it arose; and when she de- 
termined that a sale was necessary, the purchaser was not 
bound to inquire further, nor was he under any obligation to 
see to the application of the purchase-money. (3 Mason, 
178; 14 B. Monr., 348; Hill on Trustees, p. 518; Perry on 
Trusts, sec. 789.) 


Boxner, Assocrate JusticE.—This case involves the con- 
struction of the last will and testament of W. E. Thomas, 
which reads as follows: 

“In the name of God, amen: I, William E. Thomas, of 
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the city of Houston, in Harris county and State of Texas, 
being of sound mind and memory, do make, publish, and 
declare this to be my last will and testament, revoking all 
former wills by me made, declaring this to be my last will, 
in manner and form following; that is to say: First, my re- 
quest is, all my lawful debts shall be paid. Then I give and 
bequeath unto my dearly-beloved wife, Annie Thomas, all 
my real and personal estate of every description, live stock, 
ready money on hand or on deposit, all notes of hand, all 
due bills or bills becoming due, and all debts, rents, and ac- 
counts to me owing. My said wife shall taixe said property 
for the maintenance of herself and the children, and she shall 
control and manage the same in such a manner as she thinks 
best and as her necessities may require. And I further de- 
sire and request that no action shall be had in the Probate 
Court in or about my estate, excepting to prove my will and 
put the same on the records of said court. Also, she shall have 
all interest I am owner of, and she shall have full control of 
the same, of all leases for rents and ground rents, and also 
of all property I am the owner of.” 

I. One of the material questions in the case, and which is 
decisive of the issue between the plaintiffs and Milby & Por- 
ter, relates to the power given by the will to the wife of the 
testator, now Mrs. Annie Disbrow, to sell the property men- 
tioned therein. 

We are of opinion, that whether she became invested with 
the full and absolute title to the property, or that the same 
was charged with a trust in her hands, she nevertheless, by 
the terms of the will, had the legal title, and thereby had 
such power of sale; and that the same was not inconsistent 
with the intention of the testator, but might have become 
necessary to carry this intention into effect. 

We are further of opinion, that, even if the property should 
be held to have been charged with a trust in favor of the 
children, by the terms of the will, the validity of the title of 
the purchasers under such sale—if the same is not shown to 
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have been made in bad faith and in fraud of the rights of the 
children, and thus participated in by the purchasers—should 
not depend upon the necessity in fact that the sale should 
have been made. (Perry on Trusts, see. 789.) 

Neither, in such case, should their rights depend upon the 
proper application by the wife of the purchase-money. 

It is the opinion of eminent jurists and judges, that it 
would have been far better, in all cases, to have held that 
the right to sell carried with it the right to receive the pur- 
chase-money, without responsibility on the part of the pur- 
chaser as to its application. 

It is well settled, however, that where the trust is in its 
nature unlimited and general, the purchaser is not bound to 
look to the application of the purchase-money. (2 Story’s 
Eq. Jur., secs. 1124-1135; Gardner v. Gardner, 3 Mason, 
178.) ‘To impose upon the purchaser, in such a ease as this, 
the hazard to determine correctly, in the first instanee, the 
question of the necessity for the sale, and then to see to the 
proper application of the purchase-money, (which a court 
even might find much difficulty in deciding,) would so em- 
barrass the title to the property and so depreciate its value as 
to virtually withdraw it from market. 

Under the issues and evidence, the record does not dis- 
close any error in so much of the judgment as sustained the 
validity of the sale to Milby & Porter. 

If. The other material question in the ease relates to the 
alleged mismanagement on the part of the wife, Mrs. Annie 
Disbrow, of the trust charged to have been contided to her. 

Upon this issue, the court charged the jury as follows: 
“As between plaintiffs and Mrs. Disbrow, the mother, the 
true inquiry is, Whether, considering the number, age, and 
necessities of the children and her own reasonable wants, she 
has in a reasonable manner exercised the powers given her 
under the terms of the will. The testator gave her a very 
large discretion, and unless she has abused that discretion by 
a reckless disregard of the rights of plaintiffs, you should find 
16 
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for defendant on that issue. On the other hand, if the proof 
satisfies you that the mother has acted in such reckless dis- 
regard of her duty as shows that she should no longer exer- 
cise the duties and powers conferred on her by the will of 
William E. Thomas, then, as against her, find for plaintitts.” 

Under this charge the jury found for the defendant. 

We are of opinion, that if the property stands charged in 
the hands of Mrs. Disbrow with an equity in favor of the 
children, it does not extend beyond the right to a claim for 
maintenance; and we think that the instructions given by 
the court to the jury fairly presented the law on this issue as 
applied to the case before the court, and the record does not 
disclose error which would authorize us to set aside their 
verdict. 

There being, then, upon the material issues in this case, 
no error apparent upon the record, the judgment below is 
affirmed. 

AFFIRMED. 





WILitiAM Dean v. Cuartes C. SwEeney. 


1. TRIAL BY JURY—RIGHT TO DEMAND JuRY.—A party has a right 
to trial by jury by paying the jury fee, or by making the statutory 
oath in lien of payment, at any term of the court before final trial, 
if demand be made by 9 o’clock A. M. of the day set for the trial of 
jury cases for the term. 

2. SaMe.—Such right is not affeeted by failure to claim or waiver of a 
jury at a preceding term. 


APPEAL from Galveston. Tried below before the Hon. 
William H. Stewart. 


Waul & Walker, for appellant. 
Ballinger, Jack § Mott, for appellee. 


Bonner, Associate Justice.—In this case there is but one 
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point presented for our determination, and which is shown 
by the following recital in the bill of exceptions taken on 
the trial below: 

“The court held that said cause was not entitled to be 
placed upon the jury-case trial docket, upon the ground that 
the jury fee was not tendered at the first term of the court 
after the filing of the petition.” 

The objects of the acts of the fifteenth Legislature, 78 and 
170, were to lessen the expenses and correct some of the evils 
connected with the practical workings of our jury system as 
then organized. They were not intended, however, as an 
abridgment of the common law and constitutional right of 
trial by jury, further than would result from a wholesome 
regulation of the system, and should not, by too liberal con- 
struction, be extended beyond the legitimate objects to be 
accomplished. 

We are of opinion, that, under the statute, a party who 
demanded a jury and tendered the required fee, or made the 
oath permitted in lieu thereof, by 9 o’clock a. M. on the day 
of the court set by the presiding judge for the trial of jury 
eases, had the right to have his cause entered upon the “jury- 
ease trial docket.” That the fact that his case may have 
been brought to a preceding term of the court should not 
deprive him of this right, but that reasonable time and oppor- 
tunity, in the discretion of the presiding judge, should be 
allowed him at such term for its exercise. That if, at a pre- 
ceding term, a jury had been waived or demanded, this 
should not control the right in the discretion of a party to 
demand at a succeeding term a trial by jury which had be- 
fore been waived, or to waive such trial which had before 
been demanded. 

For the error of the court in refusing the demand for a 
jury, under the circumstances shown by the record, the judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Texas Mutvuat Lire Insurance Co. vy. Martua E. DAvipaGe. 


1, PLEADINGS—CONSIDERATION.—A petition seeking to recover on a 
policy of insurance, is insufficient on demurrer unless it allege a 
consideration supporting the policy sued on. 

. VENUE—CORPORATION.—A suit against an incorporated company 
in a county other than where its principal office is, should distinetly 
allege that it is an incorporated company. ‘The description of it as 
the **'lexas Mutual Insuranee Company” is insufficient. 

3. CONSIDERATION OF POLICY—POWER OF AGENT.—It was error to 
exclude testimony showing that the act of an agent of an insurance 
company, in agreeing to accept payment of a premium otherwise 
than in money, was beyond the scope of his authority. 

4. RECEIPT FOR MONEY.—The receipt for the premium recited in a 
policy of insurance, is subject to explanation, and may, as other 
receipts, be contradicted by parol testimony. 

5. FALSE OR FRAUDULENT.—In an action on a policy of insurance, the 
plea being false representations in obtaining it: Held, A charge 
that, to avoid the policy, the misrepresentations must be found false 
and fraudulent, was erroneous, when the stipulations in the poliey 


to 


were to avoid it if the representations were false or fraudulent. 

6. PLEADING—AVOIDANCE—DRUNKENNESS.—In a suit on an insur- 
ance policy, a plea of misrepresentation as to habits as to drunken- 
ness on the part of assured: Held, That evidence, in reply, that the 
drunkenness of the assured was known to the agent of the com- 
pany, could not be introduced in absence of replication setting it up. 


AppreaL from Colorado. Tried below before the Hon. L. 
Lindsay. 

September 4, 1874, Martha E. Davidge brought suit in the 
District Court of Colorado county, alleging “that on the 9th 
day of March, A. D. 1874, she obtained a policy of insurance 
in the Texas Mutual Life Insurance Company, whose princi- 
pal office is in the city of Galveston, in Galveston county, 
Texas, upon the life of her husband, William F. Davidge, for 
the sum of $2,000 —gold dollars; that by the said policy of 
insurance the said Texas Mutual Life Insurance Company 
covenanted and agreed to pay,” &c.; alleging his death, no- 
tice and proof of death, and asking citation to Galveston 
county, and for judgment, Xe. 
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October 8, 1874, defendant filed general demurrer and 
general denial. 

February 18, 1875, by amendment, defendant, under oath, 
pleaded want of consideration for the policy; that no pre- 
mium, nor any part thereof, had been paid; and a special 
answer, alleging misrepresentations made in the application 
for the policy of insurance sued on, and an agreement thai 
the policy should not be binding unless the premium was 
paid during the lifetime and good health of the deceased, 
William Davidge, and that the premium was not so paid. 

The defendant urged against the petition that it did not 
implead the Texas Mutual Life Insurance Company by its 
act of incorporation, and did not allege that the company 
Was a corporation, nor set forth that any consideration was 
paid to support the contract of insurance. The court over- 
ruled the demurrer. On the trial, the policy was read in 
evidence by the plaintiff, The defendant read in evidence 
the preliminary investigation, and introduced testimony tend- 
ing to show that the deceased was of intemperate habits. 

The defendant offered evidence to show that the first pre- 
mium on the policy upon the life of William Davidge, of 
$49, gold, was never paid, but that one William Whitney, 
the special agent, made an agreement with Davidge to board 
out the amount of the premium, and that Davidge and Whit- 
ney agreed that a board bill due Davidge should be taken, 
&e.; which testimony was excluded. 

Defendant also offered parol evidence that Whitney exceed- 
ed his authority as agent in making a contract with Davidge 
to take board in lieu of the first premium. This the court 
excluded, and all testimony showing Whitney’s acts to be 
outside his authority, and all testimony impeaching the con- | 
sideration or showing any state of facts other than the pay- 
ment of the premium in money, as recited in the policy; 
holding that the receipt for the premium contained in the 
policy could not be contradicted. 

The court charged the jury as follows: 











Argument for the appellant. 








“Tf you believe from the evidence that the policy of insur- 
ance was delivered by the agent of the Texas Mutual Life 
Insurance Company to the person assured, or to the benefi- 
ciary in the policy in the lifetime of the assured, it is evi- 
dence of the payment of the first premium according to the 


terms of the notification made by the company upon the back 
of its policy, and the jury must find for the plaintiff the amount 
of the policy, unless they believe that the assured, William 
Davidge, in his application for the policy of insurance, was 
guilty of some false and fraudulent representations to the 
company, or the suppression of some fact which the com- 
pany sought to ascertain by medical examination of the as- 
sured, in order to obtain the policy.” 

The defendant asked the court to instruct the jury “that 
insurance companies have a right to prescribe any requisites, 
or ask any question they choose to applicants for insurance ; 
and any misrepresentation, or concealment or suppression of 
facts, as regards the habits of the applicants, which would have 
influenced the company in taking the risk, if unknown to the 
company, will vitiate the policy; and if you believe from the 
evidence that Davidge was, at the time of applying for the 
insurance policy, addicted to the excessive or habitual use of 
intoxicating liquors to such an extent that had the facts of his 
said use of liquor been known to the company, and the facts 
concerning such use been truly represented, the company 
would not have assumed the risk, you will find for the defend- 
ant;” which was refused. 

Verdict and judgment for the plaintiff. The defendant 
appealed. 


Waul & Walker, for «appellant. 

I. Although a plea in abatement may be necessary to 
raise the question of jurisdiction when it is improperly aver- 
red, yet a demurrer is the proper method of presenting the 
objection, when the jurisdiction is not shown by the aver- 
ments in the petition. 
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To give jurisdiction to the District Court, it is necessary to 
show by the petition that the defendant is a resident of the 
county where the suit is instituted, or that it obtains jurisdic- 
tion by reason of the exceptions enumerated in article 1423 
of Paschal’s Digest, or that the defendant is a corporation and 
subject to the provisions of law as enacted by the Legislature 
and approved March 21, 1874. (Paschal’s Dig., art. 1423; 
Stats. 1874, pp. 31, 32; Ward vr. Lathrop, + Tex., 180; Briggs 
vr. McCullough, 36 Cal., 542; Sayles’ Plead., see. 89.) 

IT. A promise without consideration, averred in the peti 
tion, isa mere vudum pactum, and no recovery can be had 
thereon. (Jones v. Holliday, 11 Tex., 414; Tolman r. Cris- 
well, 13 Tex., 38; Hall ¢. York, 22 Tex., 641; Hardison +. 
Hooker, 25 Tex., 91; Sayles’ Plead., 58-60; 1 Chitty on 
Plead., 321.) 

If. The court erred in ruling that parol testimony was 
inadmissible to show the circumstances under which the pol- 
icy was delivered, and that all evidence impeaching the con- 
sideration for the policy was inadmissible. 

IV. Delivery of the policy of insurance may be presump- 
tive evidence of the payment of the first premium according 
to the conditions on the back of the policy, but, like all other 
receipts, is subject to explanations to rebut the presumption. 

In the application for insurance, it was agreed by the ap- 
plicant that “the policy of insurance hereby applied for shall 
not be binding upon this company until the first premium, 
as stated therein, shall have been received by said company, 
or some authorized agent thereof, during the lifetime and 
good health of the person therein insured.” 

Upon the back of the policy is this indorsement: * Notice 
to the assured: payment of premiums.—This policy, when 
signed by two officers of the company, acknowledges and is 
a valid receipt for the first payment thereon.” 

Defendant offered to show in evidence that the first pre- 
mium on the policy of insurance upon the lite of William F. 
Davidge, of $49.56, gold, was never paid; but that William 
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Whitney, the special agent, agreed to board out the amount 
of the premium, and propounded the question to plaintiff 
on cross-examination, “ Did Mr. Davidge agree to take the 
amount due by board bill of Mr. and Mrs. Whitney as an 
equivalent for the payment of the first premium upon the 
life policy ?” 

Defendant also offered to prove the admissions of plaintiff, 
that she refused to accept payment for the board of Whitney, 
the agent. (McGehee v. Shafer, 15 Tex., 198; 1 Greenl. 
Ev., sees. 284, 305; Bliss on Life Ins., sec. 376.) 

V. An agreement between the agent of an insurance com- 
pany and the assured, without the knowledge or approval of 
the company, to take anything but money for the payment 
of the premium, is a fraud upon the company. (MecAlpin ev. 
Cassidy, 17 Tex., 449; Hoffman v¢. John Hancock Mutual 
Life Ins. Co., 2 Otto, 161, 165; Bliss on Life Ins., sec. 281; 
Markey v. Mutual Ins. Co., 103 Mass., 78.) 

VI. The delivery of the policy was only prima-fucie evi- 
dence of payment, subject to explanation and to be contra- 
dicted. (MceAlpin v. Cassidy, 17 Tex., 462; Bliss on Life 
Ins., sees. 261, 376; Sheldon v. Atlantic Ins. Co., 26 N. Y., 
460; Bradley v. Potomac Ins. Co., 32 Md., 108.) 

VIL. Insurance companies have the right to prescribe the 
terms upon which they will issue policies to applicauts, and 
when the stipulations or conditions are acceded to they will 
be enforced against both parties. (Galveston Ins. Co. v. 
Long, supra; Jeffries v. Life Ins. Co., 22 Wall., 47; dstna 
Life Ins. Co. v. France, 1 Otto, 510; Foot v. A®tna Life Ins. 
Co., 61 N. Y., 571.) 

VIII. In order to vitiate a policy, it is unnecessary that 
there should be any fraudulent intent in the mind of the 
applicant at the time of making the misrepresentations, It 
is not even necessary that he should know that his answers 
to the questions in the application are incorrect. If, in fact, 
the representations are not true, the policy will be avoided, 
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without reference to any design on the part of the applicant 
to defraud the insurer. 


F. Barnard, for appellee. 

I. Jurisdiction was conferred by the act of March 24, 1874, 
upon the District Court, of all causes of action against insur- 
ance companies doing business in this State, in the counties 
where the loss or cause of action oecurred. (Act Mareh 24, 
1874, Gen. Laws.) 

If. The defendant waived jurisdiction by answering to the 
merits of said cause at the time of tiling the demurrer. (Wil- 
son . Zeigler, 44 Tex., 657.) 

Itt. Any knowledge of the habits of the assured by the 
agent of the company was knowledge by the company. 

The defendant proved by Mrs. Whitney that the agent of 
defendant boarded with the assured; also by Mrs. Davidge ; 
and the presumption is that he knew the habits of Davidge, 
which would be knowledge to the company. (Union Mutual 
Life Ins. Co. rv. Wilkinson, 13 Wall., 222; Miller v. Mutual 
Penn. Life Ins. Co., 31 Lowa, 316; Vose v. Eagle Life Ins. 
Co., 6 Cush., 42; Smith v. Ins. Co., 24 Penn., 320; Bliss on 
Life Ins., 110-115.) 


GovuLp, Associate Justice.—The court erred in overruling 
the demurrer to appellee’s petition: Ist. Because the petition 
failed to allege any consideration supporting the policy of 
insurance sued on. (1 Chit. Pl, 262; Gould’s PL, see. 27, 
p. 169; Jones v. Holliday, 11 Tex., 414.) 2d. Because the 
petition does not allege the corporate capacity of defendant, 
or otherwise state the party defendant. The description of 
the defendant as the “Texas Mutual Life Insurance Com- 
pany” raises no presumption that it was an incorporated 
company. {Paschal’s Dig., art. 1427; Briggs v. McCullough, 
36 Cal., 542.) 

The court also erred in refusing to admit evidence that the 
agent had agreed to take as an equivalent for the first pre- 
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mium his own board bill due to Davidge, and in excluding all 
parol evidence impeaching the eonsideration ot the poliey, 
and that the agent had acted outside the scope of his au- 
thority in accepting anything but a cash payment. The 
delivery of the policy with the indorsement upon it amounted 
to no more than a receipt for the first premium, and that re- 
ceipt, as in other cases of receipts, was subject to be contra- 
dicted or explained by parol evidence. (Stachely v. Peirce, 
28 Tex., 335; Bliss on Life Ins., see. 376, and authorities 
cited.) 

There was nothing in the delivery of the policy precluding 
an investigation of the truth of the plea impeaching its con- 
sideration and denying the payment of the first premium, 
and evidence was admissible as to the manner in which that 
premium was paid to the agent and the extent of his authority 
in receiving payments. 

The charge of the court was objectionable, in that the 
defense of misrepresentation by the assured was not permit- 
ted to defeat the recovery unless it was both false and fraud- 
ulent. The special charge asked and refused was a more 
correct statement of the law. (Bliss on Life Ins., see. 47, 
and authorities cited.) 

If, as an answer to the defense of misrepresentation by the 
assured as to his habits of temperance, the plaintiff seeks to 
establish that those habits were known to the agent who acted 
for the company in negotiating the contract, that knowledge 
should have been pleaded in reply to the defense. (Texas 
Banking and Insurance Co. vr. Stone, 49 Tex., 5.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Cuarues Lewis v. W. L. Davipson, Executor. 


1. VENUE—DEATH OF ONE DEFENDANT.—Where suit was properly 
brought against two defeudants in the county of the residence of 
one of them, and the defendants have pleaded to the merits, the 
death of the defendant residing in the county where suit was 
brought, and dismissal as to the estate, will not defeat the jurisdic- 
tion as to the other defendant. 

2. LIMITATION—REMEDY.—To an action upon an account over two 
years old, a plea of limitation was made December, 1869. The cause 
was not tried until after the Constitution of 1869 took effeet, sus- 
pending the statutes of limitations: Held, That the effect of the 
plea was avoided by the Constitution. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

This was a suit brought July 10, 1868, in the District 
Court of Harris county, by W. L. Davidson against William 
T. Austin and Charles Lewis, as partners, under the firm 
name of W. T. Austin & Co., to recover upon two promis- 
sory notes signed “ W. 'T. Austin & Co.,” dated December 
23, 1867, one for $3,448.11, gold, due thirty days, and the 
other for $3,443, gold, due sixty days after date. 

W. T. Austin answered, acknowledging his liability on the 
notes, and set up the history of the same, stating that they 
were given in settlement, of a long running account that 


> 


commenced during the partnership of himself and one Trube, 
under the firm name of W. T. Austin & Co.; that after the 
death of Trube the account was kept up with him, W. T. 
Austin, alone, and afterwards of W.'T. Austin, Lewis & Co., 
of which last-named firm Charles Lewis, plaintiff in error, 
was a member; that after the dissolution of the firm of W. 
T. Austin, Lewis & Co., which took place in March, 1867, it 
was still kept up with W. T. Austin alone, doing business 
under his first firm name (with which Lewis had no connee- 
tion) of W. T. Austin & Co.; that said account was afterwards, 
December 23, 1867, fully settled with W. L. Davidson by the 
notes before named, some nine months after the firm of W. 
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T. Austin, Lewis & Co. had been dissolved; that Charles 
Lewis had nothing to do with the firm of W. T. Austin & 
Co. which signed the notes, and that Davidson well knew it. 

Charles Lewis, plaintiff in error, in his own behalf, an- 
swered by a plea of noa est fuctum, duly sworn to; as to the 


notes sued on, that he never executed said notes, nor any 
one for him; that he never was a member of the firm of W. 
T. Austin & Co., whose signatures were to the notes; that he 
was not a partner with Austin at the date of the notes, and 
that the firm of which he was formerly a member with Aus- 
tin was that of W. T. Austin, Lewis & Co. 

May, 1869, Davidson, the plaintiff below, tiled an amended 
petition, claiming, in effect, that he supposed that Charles 
Lewis was a member of the firm of W. 'T. Austin & Co. at 
the time of the execution of the notes, and set up a history 
of the transaction, and again prayed for judgment on the 
notes. 

November, 1869, a second amended petition was filed by 
Robert Davidson, executor of the original plaintiff below. It 
set up a detailed history alleged to be connected with the 
execution of the notes, and prayed that he may recover on an 
account which he says was not itemized, but an account stated, 
the said notes being that account stated. 

To the second amended petition Charles Lewis filed a de- 
murrer, on account of its vagueness and not informing him 
what cause of action was relied upon. 

Lewis also pleaded the statute of limitation of two years 
against the account sued on, and set out that Davidson took 
said notes of W. T. Austin & Co. in full satisfaction of all 
claims he had against the firm of W. T. Austin & Co. and 
W. T. Austin, Lewis & Co.; and that he knew at the time 
that Lewis was not a member of the firm of W. T. Austin & 
Co.; and that at the date of the notes the firm of W. T. Aus- 
tin, Lewis & Co. had been dissolved some nine months, and 
that Davidson had notice of and knew it. 

The demurrers were overruled by the court. 
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Afterwards, in December, 1869, R. Davidson, executor of 
original plaintiff, filed the third amended petition, which is a 
reiteration of his second amendment, and prayed for judg- 
ment on an account stated. 

Plaintiff below filed a fourth amended petition, and aban- 
doned his suit upon the notes above mentioned, and sued upon 
an account stated for proceeds of cotton and wool sold on 
commission, &c., claiming that the notes themselves consti- 
tuted the aecount stated. Plaintiff also alleged fraud in con- 
cealing from him the dissolution of the firm of W.'T. Austin, 
Lewis & Co., and that Lewis and Austin had his money in 
a fiduciary capacity, &e. The plaintiff Davidson brought the 
notes into court and asked that they be cancelled. 

Lewis filed amended answer to the last-named fourth 
amended petition; demurred generally and specially; set 
up the statute of limitations by special demurrer, and adopted 
his other pleas. 

Judgment was rendered for plaintiff, which was reversed 
on appeal. (39 Tex., 660.) 

August 11, 1874, death of Davidson was suggested and 
sein facias ordered. 

November 4, 1874, plaintiff Davidson dismissed his suit as 
to Austin, on account of his death and insolvency. 

After the suit was dismissed as to Austin, and on the same 
day, Lewis pleaded to the jurisdiction of the court as to his 
person, he not being a resident of Harris county, as appeared 
by the plaintiff’s petition, and he stated that this plea would 
have been made before, but that Austin, who was sued with 
him, was a resident of Harris county, thus giving the court 
jurisdiction over him in Harris county so long as Austin was 
kept as party defendant. 

The above plea was stricken out on motion of plaintiff 
Davidson ; to which ruling of the court Lewis excepted. 

Judgment was rendered for Davidson, against Lewis, for 

$4,026.11. 
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Motion for new trial was made by Lewis and overruled, 
and he appealed. 


Charles Stewart and D.U. Barziza, for plaintiff in error. 

I. The court erred in overruling Lewis’ demurrers and ex- 
ceptions. (White v. Tudor, 24 Tex., 641; Haddock v. Croch- 
eron, 32 Tex., 278; Speake v. White, 14 Tex., 364; 3 Kent’s 
Comm., p. 50, note 351; Story on Part., sees. 823, 324; Van 
Keuren v. Parmelee, 2 Comst., (N. Y.,) 523; B ell v. Morri- 
son, 1 Pet., 351.) 

IT. When the suit was dismissed as to Austin, whose resi- 
dence in Harris county alone gave the court jurisdiction over 
the person of Charles Lewis, then, at the same time, Lewis 
could claim that it should be dismissed as to himself. (Hen- 
derson v. Kissam, 8 Tex., 55; Horton v. Wheeler, 17 Tex., 56.) 


V. H. Crank, for defendant in error.—The taking of the 
notes of W. T. Austin & Co. by the testator of defendant in 
error, did not, of itself, release the firm of Austin, Lewis 
& Co. from their indebtedness, and the suit, though origi- 
nally instituted to recover an amount due on the notes, could 
properly, by plaintiff’s pleadings, be changed to a suit on an 
account, and the law was correctly charged by the court. 
eta v. Davidson’s Executor, 39 Tex., 665, 666; Tudor v. 
White, 27 Tex., 585; — v. Tudor, 32 rea 762; Brisban 
v. ry 1 Paige’s .Ch., 22; 1 Smith’s Lead. Cas., ed. 1855, 
453-457.) 

There being no statement of facts, every presumption will 
be indulged in favor of the judgment; and it will be pre- 
sumed that everything was proved which was susceptible of 
proof under the pleading; and the court will not revise the 
charge of the court below unless the pleadings show that 
the charge is necessarily erroneous. (Campbell v. Skidmore, 
1 Tex., 476; Robbins v. Kimble, 2 Tex., 258; Holman v. 
Britton, 2 Tex., 299; Curry v. York, 3 Tex., 357; Walling 

Kinnard, 10 Tex., 512; Baldwin +. Dearborn, 21 Tex., 
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448 ; gory *. Lipscomb, 11 Tex., 654; Fulgham ¢. 
Bendy, 23 Tex., 65; Birge v. Wanhop, 23 Tex., 441.) 

The plaintiff had aright to discontinue as to one of the 
parties jointly sued, particularly when the suit had abated by 
the death of one of said parties; and upon the motion aud 
the facts shown, the court committed no error in dismissing 
as to Austin. (Paschal’s Dig., arts. 36, 38, 59, 1448, 5490; 
Ellis v. Park, 8 Tex., 205.) 

III. The plea to the jurisdiction and in abatement was 
properly overruled. It was not filed in due order of plead- 
ing; it was filed too late, after exceptions to the petition, and 
long after the court had rightfully acquired jurisdiction, and 
long after Lewis had submitted to the jurisdiction by filing 
his several answers and contesting the case on a — 
(Paschal’s Dig., art. 2; Cook v. Southwick, 9 Tex., Tay- 
lor v. Hall, 20 Tex., 215; Drake +. Brander, 8 st 352; 


vg r, Wilson, 6 Tex... 391; Wilson v. Adams, 15 Tex., 


323; Sheppard v. Graves, 14 How., 505; Sayles’ Plead., sees. 
78, 79) 


IV. The jurisdiction of the court depended upon the state 
of things existing at the time the suit was commenced, and 
having been once rightfully acquired and properly vested, it 
cannot be ousted by subsequent occurrences or accidents, nor 
will the defendant be allowed to impeach it by extrinsic evi- 
dence arising out of subsequent occurrences. (Whiting rv. 
Briscoe, Dall., 540; Wilson v. Bridgeman, 24 Tex., 617; Ban- 
ton rv. Wilson, 4 Tex., 404; Mollan v. Torrance, 9 Wheat., 
537; Morgan’s ILeirs v. Morgan, 2 Wheat., 290; Smith’s Lead. 
Cas., 832; Fisher v. Bassett, 9 Leigh, 119; Cox v. Thomas, 
9 Grat., 525.) 

Upon a review of the whole record the judgment of the 
court below is in all things correct, and the court will so pre- 
sume until the contrary is shown. (St. Clair v. MeGehee, 22 
Tex, 6; Curry v. York, 3 Tex., 357; Walling v. Kinnard, 
10 Tex., 512; Holman v. Britton, 2 Tex., 300; Pierce v. Pierce, 
21 Tex., 471; Ward v. Ringo, 2 Tex., 420.) 











256 Lewis v. Davipson. [Galveston Term, 


Opinion of the court. 





Bonner, Assoctate Justice.—<As there is no statement of 
facts in this case, the presumption must be indulged, in sup- 
port of the judgment below in favor of W. L. Davidson, 
executor, that the evidence was sufficient to sustain the alle- 
gations in his pleadings; and the plaintiff in error is not en- 
titled to a reversal, except for such fundamental errors of 
law, if any, as may be apparent of record. 

The action of the court sustaining the exceptions of the 
plaintiff to the plea in abatement of the defendant Charles 
Lewis, is assigned as error. This plea set up that the court 
had no jurisdiction of the person of this defendant after the 
suit had been dismissed as to his co-defendant Austin, he re- 
siding in a different county from that of his said co-detend- 
ant, in which the suit was brought. 

It is a sufficient answer to this objection, that several terms 
of the court had passed; that the case had been tried in the 
District Court and reversed on error in the Supreme Court; 
and that defendant Lewis had long before pleaded to the 
merits. 

If the privilege to have been sued in the county of his 
residence had not thus been waived by the defendant, yet 
the suit was properly brought in the county of Harris in the 
first instance, as the co-defendant Austin then resided there; 
and the fact that he subsequéntly died, and the cause was dis- 
missed as to him, would not divest the previously-acquired 
jurisdiction over the other defendant, any more than a re- 
moval from the county would have done. To hold otherwise, 
and to require in such cases that a new suit should be insti- 
tuted in the county of the residence of the remaining detend- 
ant, would frequently result in serious injury to the plaintiff, 
as his claim, without any fault on his part, might have become 
barred by the statute of limitations. 

It is further assigned, that the court erred in overruling 
the defendant’s demurrers to the plaintiff’s pleadings. 

This question as to the general merits of the cause of action 
was res adjudicata, as it had been held good on demurrer by 














the former decision of this court in this very ease. (Lewis v. 
Davidson, 39 Tex., 660; Meyers v. Dittmar, 47 Tex., 373.) 

To the last amended petition, filed December 7, 1869, the 
defendant by special demurrer set up the statute of limitations 
of two years. At that time the Constitution of 1869 had not 
been adopted, which suspended the statute of limitations from 
January 28, 1861, to March 30, 1870. (Const. 1869, art. 12, 
sec. 43.) 

This was in foree, however, at the date of the trial below, 
from which this writ of error is prosecuted. 

It is the settled law of this court, that the statute of lim- 
itations so fur pertains to the remedy as not to confer such 
vested right as would prohibit by the organic law an exten- 
sion of the time in which suit may be instituted. (Bender r. 
Crawford, 33 Tex., 745; Bentinck v. Franklin, 38 Tex., 458; 
Wood vr. Welder, 42 Tex., 409.) 

Even-had the demurrer been well taken at the time, under 
this subsequent law pertaining to the remedy, in force at the 
trial, it ceased to be available. (Railroad Co. v. Graves, 50 
Tex., 181.) 

There being no error of law apparent upon the record, the 
judgment below is affirmed. 

AFFIRMED. 





Tue AGRICULTURAL, MECHANICAL, AND Brioop-stock Asso- 
CIATION Vv. Ropert BREWSTER. 


1. PAROL EVIDENCE OF TRUST IN LANDS.—While it is the settled 
law in Texas that a trust in lands can be shown by parol evidence, 
it is also settled, that it can only be done upon clear and satisfae- 
tory testimony. 

2. INADEQUACY OF PRICE—JUDICIAL SALE.—Mere inadequacy in price 
is not sufficient to avoid a sheriff’s sale. 

3. SAME.—See facts held insufficient to establish a trust or to avoid a 
sheriff ’s sale, 
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Apprat from Harris. Tried below before the Hon. James 
Masterson. 

Brewster, plaintiff below, sued the Agricultural, Mechan- 
ical, and Blood-stock Association of Texas, a private corpo- 
ration, for the title and possession of the tract of land in the 
city of Houston known as “the Fair Grounds,” alleging his 
purchase of it at three judicial sales,—one under a judgment 
rendered in the District Court of Harris county and an exe- 
eution issued thereon, and the other two sales had under 
executions issued upon judgments rendered by a justice of 
the peace of said county; that he was the owner of the prop- 
erty by said purchases and deeds made to him thereunder, 
and entitled to the possession, but that the defendant refused 
to deliver the possession thereof to him, and he prayed “for 
title and possession.” 

The defendant answered, substantially, that the property 
had been purchased for the purposes of the association ; that 
proper buildings and substantial fences had been erected by 
it, the whole at a cost of about $100,000; that plaintiff had 
bought at execution sale, and at an outlay, in all, of less 
than $1,200; that plaintiff bought in trust for the associa- 
tion; but for that fact defendant would have protected the 
property from sale; that it offers to reimburse the plaintiff 
for all outlay and interest at such time as the court may fix ; 
pleaded the gross inadequacy of price, Xe. 

Judgment was rendered for plaintiff. Defendant appealed. 

The testimony upon the material points, by agreement, was 
as follows: 

Brady testified that he was president of the association and 
was elected in July, 1877; that after his election and before 
he accepted the office, having heard that Brewster had bought 
in the property at the sales under the judgments, he went to 
him to know under what circumstances he had purchased it, 
and Brewster told him that he had purchased to protect the 
association; that he told Brewster he was hesitating about 
accepting the office of president on account of the situation 
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of the property, and Brewster said, “Go ahead, and, upon 
the honor of a gentleman, you shall have no trouble,”—and 
that Brewster added that he held the property in trust for 
the association; that he only wanted his money and interest 
back, and that then the property would belong to the asso- 
ciation; that this conversation was in July or August, 1877; 
that upon these assurances he (Brady) accepted the presi- 
dency, and that he would not otherwise have done so,—at 
least not until he could have made provision to pay Brewster 
what he had expended and the interest thereon, if he had 
demanded it, which he never did. 

Franklin testified that he was a director of the association 
when Brewster bought the property, and upon his return from 
New York he heard that Mitchell had the property advertised 
for sale; that he went to see if an arrangement could be made 
about it, but learned that Mitchell had postponed the sale ; 
that he learned subsequently that Brewster had purchased it, 
and went to him to know what he would do about it; that 
Brewster said if the appellant would pay him back the money 
aud interest upon it he would release it to the association ; 
and this he said several times before this suit, and repeated 
it after the suit was brought. 

Oliver testified that he recovered a judgment against the 
appellant, wished to collect the money, and was referred to 
Brewster; that about four months before the trial he went 
to Brewster to know if he would pay it, and he answered 
that he would not,—that he had already paid out more money 
than he could get back from the appellant, and would not pay 
out any more for it. 

Brewster, plaintiff below, testified that he never agreed 
with the presideut, directors, or officers of the appellant, or 
any of them, or with any one else, to buy in the property for 
the appellant ; that he bought it for himself and no one else ; 
that he did not remember any such conversation with Brady 
as he stated; that after Brady was elected president of the 
association they casually met on the street, and he told wit- 
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ness that he wanted to get the creditors together, and that 
he would call a meeting to make some arrangements, but 
witness never told Brady or any one else that he had bought 
in the property for the appellant; that he had such a conver- 
sation with Franklin as he stated, and would have reconveyed 
the property to the appellant if it had then paid his money 
and interest; but that this conversation was voluntary, and 
not based upon any previous agreement with any one con- 
nected with the association. 

Cleveland testified that he was a director at the time of 
the purchase of the property by Brewster, and before that 
time, but ceased to be such in July, 1877; that he heard that 
Mitchell had the property advertised for sale, and as witness 
held some of the bonds of the appellant for himself and two 
of his friends, he went to Brewster and asked him if he would 
buy in the property, and he refused; that witness was acting 
for himself and friends, and not for the appellant; that the 
property was not then sold, but the sale postponed, and the 
witness subsequently heard that the property had been sold 
and that Brewster had bought it; that after this there was a 
meeting of the directors, and the witness Franklin attended 
and told the directors that Brewster proposed that if they 
would pay him his money and interest he would convey the 
property to the appellant; that witness then offered to sub- 
scribe and pay $300 towards it, and urged the others to sub- 
scribe, but no one else offered to do so; and that while : 
director he never heard that Brewster had bought the prop- 
erty for the association, and nothing of the kind was ever 
intimated at any meeting of the directors that he attended. 

Brewster, at the execution sales of the property, bought it 
at three sales, in the aggregate amounting to $1,200. 

Brady testified that he hardly knew the value of the prop- 
erty; that the appellant paid between $9,000 and $10,000 
for it, and with this and what it has expended in improving 
it, the property has cost between $80,000 and $100,000; that 
the property was more valuable when bought that now ; that 
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he would as soon give $30,000 for it, if he had the money, as 
for any other Houston property for public purposes; that he 
cousidered it worth as much as it cost, but it would not sell 
for as much; that the value of property depends upon the 
use made of it; that if one desired the property for a public 
park or fair grounds, it is worth what the land and improve- 
ments cost, but for any other purpose it is not worth more 
than $30,000; that if he had the money and wished to invest 
it in that kind of property for public purposes, he would give 
$30,000 for it, but that if he had $30,000 he would not give 
it for the property for private use. 

Franklin testified that he sold the property to the appellant 
for $9,750; that with the improvements now upon it he 
would judge it to be worth $30,000, but it is worth less now 
than when appellant bought, and if forced to sale it would 
not bring one-third of that. 

Cleveland testified that he had some of the bonds of the 
appellant and would take fifty cents on the dollar for them, 
but did not think they could be sold for that, or for more than 
twenty cents on the dollar; that he thought the property 
worth $15,000 or $20,000, and did think it would sell for 
more, and that the bonds are a lien on the property. 

For Brewster, it was proved that the appellant had pro- 
vided for the issuance of bonds to the amount of $30,000, 
drawing ten per cent. interest, and had executed a deed of 
trust upon the property to secure them; that they had sold 
of said bonds to the amount of $6,000, and had hypothecated 
the balance at fifty cents on the dollar to secure $14,500 ; 
that the deed of trust to secure said bonds provides that the 
bonds should become due upon failure to pay the interest as 
it became due, and that the appellant had failed to pay the 
interest. 


Crank & Webb, for appellant. 
I. The evidence shows that Brewster bought in the prop- 
erty for the defendant. (Carter v. Carter, 5 Tex., 93; James 
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v. Fulerod, 5 Tex., 512; Lucketts v. Townsend, 3 Tex., 119; 
Dunham v. Chatham, 21 Tex., 245; Leakey v. Gunter, 25 
Tex., 400; Mead v. Randolph, 8 Tex., 191; MecClenny v. 
Floyd, 10 Tex., 163; Barziza v. Story, 39 Tex., 355; Stampers 
v. Johnson, 3 Tex., 1.) 

If. The price paid was inadequate. (Burch v. Smith, 15 
Tex., 219; Johnston v. Shaw, 33 Tex., 584; 2 Story’s Eq. Jur., 
secs. 246, 247.) 

If. Tender. (Lucketts x. Townsend, 3 Tex., 119; Watts 
v. Johnson, 4 Tex., 317; Hatch v. Garza, 7 Tex., 60.) 

IV. Weight of testimony. (Willis v. Lewis, 28 Tex., 185 ; 
Shropshire v. Doxey, 25 Tex., 127; Cunningham v. The State, 


5 Tex., 440.) 


Baker & Botts, for appellee. 

I. This court will not disturb the finding in the court 
below, if there is evidence to support it, or where the testi- 
mony was conflicting. (Stroud v. Springfield, 28 Tex., 651; 
Powell v. Haley, 28 Tex., 53; Tuttle v. Turner, 28 Tex., 
760; Latham v. Selkirk, 11 Tex., 314; Baldridge v. Gordon, 
24 Tex., 288.) 

II. Inadequacy of price at a judicial sale is not sufficient to 
set it aside, unless connected with such other circumstances 
as will justify the inference that it was fraudulent; and no 
such other circumstances are in proof in this case. (Allen v. 

Stephanes, 18 Tex., 658; Story’s Eq., sees. 245, 246.) 


Bonner, Assoctate Justice.—In this case there is no ques- 
tion as to the validity of the judgments, executions, and 
levies by which the sales were made under which the appel- 
lee, Robert Brewster, purchased the property in controversy ; 
but to avoid the effect of the same it is contended 

First. That appellee holds the property in trust for appel- 
lant. 

Second. That the consideration paid was grossly inade- 
quate. 
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I. By virtue of these sales, appellee obtained the legal title 
to the property. 

Although it is the settled law of this court, that a trust can 
be shown by parol evidence to have attached to the legal 
title, it is also well settled, that the same cannot be established 
except by clear and satisfactory testimony. (Mead v. Ran- 
dolph, 8 Tex., 191; Hall v. Layton, 16 Tex., 262.) 

The burden of proof that such trust existed was upon the 
appellant, and the testimony was conflicting. Under the 
well-established rules of practice of this court, the judgment 
in favor of appellee sustaining the legal title should not be 
disturbed. (Carter v. Carter, 5 Tex., 93; Rich v. Fergurson, 
45 Tex., 396.) 

II. It is also the settled law of this court, that mere inade- 
quacy of price is not sufficient to authorize a sheriff’s sale to 
be set aside. (Moore v. Lowery, 27 Tex., 542.) 

The testimony as to whether the price paid in this case was 
inadequate, was also conflicting. “Under the rules of law 
applicable to the case as presented to us, the judgment should 
be affirmed.” (Stroud v. Springfield, 28 Tex., 676.) It is 
accordingly so ordered. 

AFFIRMED. 





MAtvina Ranney v. Herynricu MILuer. 


1. ESTOPPEL.—Money was loaned to an agent on a lot, a trust deed 
being executed therefor in the name of the principal by the agent. 
The legal title to the lot was in the principal. The lot was sold 
under the deed of trust and bought by the beneficiary, who brought 
suit against the widow of the agent, who claimed homestead rights 
on the lot: J/eld, That the widow was estopped from denying the 
title of plaintiff. 

2. SAME— COMMUNITY PROPERTY. — The wife’s interest in the com- 
munity property is held in privity with the husband. The power 
of the husband over the community estate by estoppel is not less 

than that of a partner to estop his firm. 
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3. HOMESTEAD IN AN EQUITY.—The title to land having been taken to 
one, another acting as his attorney under a written power, and exe- 


cuting a trust deed to secure a loan made in the name of the one 
holding the legal title, cannot affect the right of the lienholder, 
nor of a purchaser under the trust deed, by asserting homestead 
rights upon the land. 

4, PLEADING IN TRESPASS TO TRY TITLE—ESTOPPEL.—A defendant 
pleaded not guilty and filed an affidavit attacking the genuineness 
of a power of attorney, copy of which plaintiff had filed with notice 
under the statute : J/edd, That by such affidavit the defendant suf- 
ficiently indicated the nature of defense to authorize plaintiff, by 
amended petition, to allege facts constituting an estoppel against 
defendant as to such instrument attacked. 


AppeAL from Galveston. Tried below before the Hon. 
William H. Stewart. 

Miller brought this suit on the 21st of February, 1878, in 
the District Court of Galveston county, against Malvina Ran- 
ney, in the ordinary form of an action of trespass to try title, 
to recover possession of the north half of the northeast 
quarter of the northeast block of out-lot 93, and improve- 
ments thereon, claiming title to and possession of the same 
on the 5th day of December, 1877, when defendant centered. 

April 4, 1878, defendant below pleaded not guilty. 

Plaintiff, on the 19th of July, 1878, filed notice under the 
statute of the filing, as evidence, the certified copies of the 
recorded title, and gave defendant notice to produce such 
originals as were in her possession, viz., certified copies— 

1. Deed from Galveston City Company to Granville H. 
Sherwood. 

2. Granville Hf. Sherwood to Louisa Broussard, wife of 
Corniellee E. Broussard. 

3. Deed from Louisa Broussard and husband to A. I. B. 
Livingston. 

4, Power of attorney from Livingston to R. H, Ranney to 
mortgage for purchase-money. 

5. Deed of trust by Livingston, by Ranney’s attorney, to 
secure purchase-money; Truehart and Minor, trustees. 
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§. Release by Broussard and Truehart to Livingston; pur- 
chase-money secured by trust deed. 

7. Power of attorney from A. IT. b. Livingston to R. H. 
Ranney to raise money by mortgage to improve, &e. 

8. Original deed of trust by Livingston, by attorney Ran- 
ney, to Buttlar, trustee, for $1,000; benefit of Miller. 

9 Deed of trust by Livingston, by attorney Ranney, to 
Hugo Brosig, trustee; benefit of Miller. 

10. Deed from Ilugo Brosig to Heinrich Miller for the 
property. 

June 20, 1878, defendant filed her affidavit that she be- 
lieved the powers of attorney which she was requested by the 
notice to produce were forgeries, setting them out. 

October 7, 1878, plaintiff, by leave, filed his first supple- 
mental petition, denying that the powers of attorney were 
forgeries, but if they were, that they had been made by R. 
IH]. Ranney to defraud and deceive plaintiff; that Ranney— 
by the record title in Livingston, by the powers of attorney, 
and by his representations—had induced plaintiff to believe, 
and to act on that belief, that the property was Livingston’s, 
and that he (Ranney) was the duly authorized attorney for 
said Livingston; that Ranney had rendered the property for 
State, city, and county taxes as Livingston’s; had insured the 
houses as Livingston’s; had contracted mechanics’ liens on 
the property as Livingston’s, and had, by his acts and con- 
duct, obtained from him (plaintiff) $1,500, no part of which 
had been paid; that Ranney and all claiming under him were 
insolvent; and setting up that he had on these record titles 
dealt in good faith, without knowledge of wrong, and that 
the defendant, claiming possession through Ranney, was es- 
topped from denying the authority of Ranney to execute said 
trust deeds, or the title of A. H. B. Livingston, or that of 
plaintiff, claiming under him. 

October 16, 1878, defendant filed her motion to strike out 
the plea of estoppel. 

October 19, 1878, plaintiff filed his affidavit that he could 











































266 RaNNeEY v. Mitter. [Galveston Term, 








Statement of the case. 





not procure the originals of the certified copies of recorded 
deeds and powers of attorney filed in evidence, and setting 
them out; also making affidavit that the originals of the 
third, fourth, fifth, sixth, and seventh of said copies are in 
possession of defendant, who had been notified to produce 
them. 

December 4, 1878, defendant filed her first supplemental 
answer, and demurred generally and specially to plaintiff’s 
first supplemental petition, filed 7th of October, 1878, and 
answered, setting up that Roderick H. Ranney had forged 
the powers of attorney; that the property had been pur- 
chased with community funds of herself and Ranney; that 
she, with her husband and children, went on it in 1873, 
and had together occupied it as a homestead; that she 
gave notice at the sale to Miller that she claimed it as home- 
stead, and claimed said powers of attorney were forgeries ; 
setting up in detail all the acts of Ranney as fraud upon her, 
and charging plaintiff with notice at the time of advancing 
the money to Ranney and the making and delivery of the 
deed of trust ; that plaintiff had notice; that defendant was in 
possession of the lots, claimed said lots as homestead, and 
denied all the allegations in plaintiff’s original and supple- 
mental petitions. 

November 4, 1878, plaintiff tiled his second supplemental 
petition, denying any knowledge of the rights of defendant, 
or of the wrongful acts of Ranney, or any participation in the 
frauds of Ranney at that time, or during his ( Ranney’s) life. 

The case was tried by a jury and the verdict was for the 
plaintiff, for the land in controversy and $10 rent. Judg- 
ment was entered accordingly. Motion for new trial being 
overruled, defendant appealed. 

On the trial, the deeds, of which notice of filing had been 
given, were read in evidence. The two powers of attorney 
purporting to have been made by Livingston were excluded, 
save as evidence of estoppel against Ranney and those in 
privity with him It was shown by depositions of J. E. Fos- 
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ter, a notary public of Houston, that they had been acknowl- 
edged before him, though he had no recollection of the 
transactions. The certificates of acknowledgment were in 
his handwriting. His notarial records had been destroyed 
by fire. 

It was in evidence that Ranney negotiated for the purchase 
of the lot in the name of Livingston,—as attorney of Living- 
ston, executed a trust deed for a balance due on the purchase- 
money; that Ranney was an Episcopal minister and had 
officiated as such in Galveston, and had held a clerkship in 
the Galveston post-office. Ranney had paid the taxes on the 
lots as Livingston’s; had made the loans under which Miller 
bought as agent and attorney of Livingston; had taken out 
a policy of insurance on improvements on the lot as security 
for the second loan, in the name of Livingston. This loan 
appears to have been made to pay off mechanics’ liens upon 
the property, debts incurred by Ranney. When making the 
larger loan, Ranney was asked by Miller’s attorney about 
Livingston and his confidence in him, and Ranney replied: 
“Livingston was an old classmate of mine, and put his prop- 
erty in my hands to assist me.” Miller was notified of the 
claim of Mrs. Ranney before the foreclosure sale. 

In the defense, Mrs. Ranney testified that she and her hus- 
band had come from Guadalupe county to Galveston; that 
the lot was purchased by her husband, in part with commu- 
nity funds and in part with money derived from the sale of 
their former homestead, her separate property. She had no 
knowledge of the condition of the property until after her 
husband’s death. She had heard of Livingston several times, 
but not in connection with the lot; did not know him. She 
and her husband had resided on the lot from June, 1873, 
until his death, October 30, 1877, as homestead. She had 
found the powers of attorney, the originals, among the papers 
of her husband, and the signature thereto was in the hand- 
writing of her husband. She was still in possession of the lots. 
The charge of the court sufficiently appears in the opinion. 
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Trezevant & Franklin, for appellant. 

I. The court erred in overruling the exceptions to the plea 
of estoppel in the supplemental petition. The record, up to 
the time this plea was filed, discloses no pleading by the de- 
fendant except “not guilty,” unless the affidavit attacking 
the genuineness of title papers filed by plaintiff be consid- 
ered as pleading. (Paschal’s Dig., art. 3716; Stephens on 
Plead., 196, 198, 402; Big. on Est., 283,619; Jordan v. Rob- 
son, 27 Tex.,615; Younge v. Guilbeau, 3 Wall., 640; Mattox 
v. Hightshuer, 39 Ind., 95; Doe v. Howells, 2 Barn. & Adol., 
747.) 

II. The plea of estoppel does not set up any title, deed, or 
act of appellant or of her husband, R. H. Ranney, or of their 
privies. (Kerr on Fraud and Mistake, 315.) 

III. The wife is not privy with her husband so that she 
‘an be estopped by his acts from asserting her property 
rights. (1 Greenl. Ey., sec. 189; Big. on Est., 74; Herm. 
on Est., 334.) 

IV. The estoppel should have been set aside. (Stephens 
on Plead., 352; Gould on Plead., 77; Big. on Est., 600; Coke 
on Lytt., 303a, 3526.) 

V. The charge of the court submitting the issue as to the 
estoppel was inapplicable to the case. 

Before appellee bought, he had notice that appellant was 
asserting homestead rights in the property, and claimed that 
the two powers of attorney were forged. Appellee does not 
show any knowledge or participation by appellant in the 
fraudulent acts of her husband. She testifies that she had 
no knowledge of any of his fraudulent acts. (Smyth on 
Homesteads, sees. 112, 113, 114; MacManus v. Campbell, 37 
Tex., 268; Spencer v. Geissman, 37 Cal., 99; Brooks v. Hyde, 
37 Cal., 367; Randal v. Elder, 12 Kan., 261; Eckhardt vr. 
Schlecht, 29 Tex., 1384; Wood v. Wheeler, 7 Tex., 19; Eli v. 
Gridley, 27 Iowa, 376; Barker v. Dayton, 28 Wis., 367.) 

VI. The court erred in charging that the trust deed and 
its foreclosure exhibited a title as against appellant. (Hughes 
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v. Lane, 6 Tex., 289; Stroud v. Springtield, 28 Tex., 671; 
Linthicum v. March, 37 Tex., 350.) 


Edward T. Austin, for appellee, cited Johnson v. Byler, 
38 Tex., 612; Big. on Est., 59, 60, 480; Kimbro v. Ham- 
ilton, 28 Tex., 568; Williams v. Chandler, 25 Tex., 11; Box 
v. Lawrence, 14 Tex., 556; Cooke v. Bremond, 27 Tex., 460; 
Paschal’s Dig., arts. 997, 4978, 4697, 3716; Peck v. Moody, 
23 Tex., 93; Meuley v. Zeigler, 23 Tex., 88; Ballard v. Perry, 
28 'Tex., 363; Stephens v. Hix, 38 Tex., 658.) 


Goutp, Assocratr Justice.—The facts alleged in Miller's 
supplemental petition were sufficient to estop R. IT. Ranney, 
or any one claiming under or in privity of estate with him, 
from denying, as against Miller, the validity of Livingston’s 
title or of the powers of attorney from Livingston to R. f1. 
Ranney. 

2. Mrs. Ranney’s community interest in the lots was held 
in privity of estate with her husband’s community interest, 
and the title of the community being controlled by her hus- 
band, she also was estopped in like manner with her hus- 
band, in so far as her claim was of a mere community 
interest. The power of the husband to bind the community 
estate by estoppel, is certainly not less than that of a partner 
to estop his firm. (Griswold v. Haven, 25 N. Y., 595.) 

3. The title to the lots was never in the community, but 
the extent of the community interest was at most a mere 
equity or resulting trust. By the establishment of the home- 
stead on the lots, the community aequired no new or better 
title thereto. The equitable rights of the community were 
still subject to the superior legal or equitable rights of others, 
The homestead right being attached to a mere equity, was 
dependent thereon. The fraudulent acts of the husband 
might be such as to defeat the equitable interest of the com- 
munity, and thereby to defeat the imperfect or dependent 


homestead right. The case differs widely from one where 
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the homestead is fixed on land to which there is a legal title, 
as in Eckhardt v. Schlecht, 29 Tex., 129. It is more analo- 
gous to the case of a homestead incumbered by liens and still 
within the husband’s control. 

4. These principles are a sufficient answer to the proposi- 
tions of appellant, unless, as claimed in several of the assign- 
ments of error, he is entitled to a reversal of the judgment 
because the court refused to strike out the plaintiff’s supple- 
mental petition setting up the estoppel and overruled the 
exceptions of defendant thereto. Our opinion is, that the 
affidavit of defendant, impeaching as forgeries the powers of 
attorney to R. H. Ranney, sufficiently indicated the nature of 
the defense to make the allegations of estoppel appropriate, 
and, further, that the privity of estate between Mrs. Ranney 
and R. H. Ranney, her husband, appeared sufficiently from 
the averments of the supplemental petition. But even if this 
were not so, the amended answer of defendant showed that 
Mrs. Ranney claimed through the community, and therefore 
in privity of estate. After that answer, it is not perceived 
how she can complain of the rulings of the court on the 
pleadings. 

Indeed, it is by no means clear that, if the case had gone to 
trial on the pleadings as they were before the supplemental 
petition, the plaintiff might not have introduced his evidence 
of estoppel tor the purpose of making out his case. 

The judgment is affirmed. 






















AFFIRMED. 





Houston AND GREAT NORTHERN RaArLroaD Co. v. Josepnu E. 
MILLER. 


1. LIABILITY OF MASTER FOR DAMAGES TO EMPLOYE.—The mas- 
ter is not liable for injuries sustained by his servant through the 
negligence of a fellow-servant. 

2. CONTRACTS BY MINOR.—The contract of a minor, made without the 
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consent of his parent, for employment in a legitimate business, by 
means of which necessaries could be obtained, is not void. 

3. MINORITY OF EMPLOYE.—We do not believe that, upon sound prin- 
ciples of public policy or authority, the mere fact that an employé 
is under the age of twenty-one years should shield him from the 
usual responsibility incident to an honest employment voluntarily 
assumed by himself. This rule should not be enforced against a 
child of tender years. 

4, SAME.—A minor aged nineteen years could not recover of a railroad 
company for damages sustained in its employ and oceasioned by 
the negligence of an employé of the railroad. 

5. DAMAGES.—The father had obtained judgment for injuries sustained 
by his minor son; in a suit by the son for damages: Held, That the 
jury should have been instructed not to inelude in their computa- 
tion the time for which the father had recovered, in finding dam- 
ages for his lessened capacity to make a living. 

6. NEGLIGENCE.—In the absence of law declaring an act to be negli- 
gence, it is a fact to be found by the jury. It was error to instruct 
the jury as to an act, that it is negligence. 


Error from Harris. Tried below before the Hon. James 
Masterson. 


Baker & Botts, for plaintiff in error, in a brief and argu- 
ment, thoroughly discussed the main question involved, with 
exhaustive citation of authorities. In reply to suggestions 
from the court as to the effect, if any, as to the responsibility 
of the railroad company, of the minority of the plaintiff, the 
following authorities were cited and discussed: Wood’s Mas- 
ter and Servant, see. 10, p. 15; Nashville Railroad Co. +. 
Elliott, 1 Cold., 611; Schouler on Dom. Rel., 561; Medbury 
v. Watrous, 7 Hill, 110; Chicago and Great Eastern Rail- 
road Co. v. Harney 28 Ind., 28; Moss v. Pacifie Railroad Co., 
49 Mo., 167; King v. Boston and Worcester Railroad Co., 9 
Cush., 112; Texas and Pacific Railroad Co. v. Murphy, 46 
Tex., 356, 


John T. Harcourt, for defendant in error.— Counsel for 
plaintiff in error has displayed great industry in collecting 
authorities in support of the “ British rule” 


as to the liabilities 
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of a railroad company for injuries caused by the negligence 
of a fellow-servant. 

We do not feel called upon to pursue this line of investi- 
gation. It is neither interesting nor profitable, so far as it can 
have any practical application to the present case. Tere, 
there can be no hair-splitting reasoning about the waiver of 
risk in a dangerous service in the employment by contract. 

We maintain that no contract was made. 

“A child cannot make a contract or waive a legal right.” 
(Shear. & Red. on Neg., sec. 97.) 

Our statute law settles this much beyond all question. 

“Mule persons under twenty-one years of age are minors; 
they are sometimes called infants.” The law supposes that 
minors, persons of unsound mind, and habitual drunkards 
have not capacity to take care of their persons or estates. It 
therefore provides that there shall be certain persons whese 
duty it shall be to take care of them. (Paschal’s Dig., arts. 
6890, 6892.) 

The plaintiff in error cannot defend the wrong done upon 
the ground of an illegal contract it had made with a minor. 
(Derocher v. Continental Mills, 58 Maine, 217; Whitmarsh 
v. Hall, 3 Denio, 375.) 

If, however, it shall be held that the minor was capable of 
contracting in this case, we then insist that the “ British rule” 
ought not and cannot be maintained, upon principle or au- 
thority, as the correct rule to be promulgated in this class of 
eases in this State. 

The reasoning upon which the distinction is based is falla- 
cious and unsound. The employés cannot, from the nature 
of the service, know anything of the skill and care of their 
associates. They must rely upon one rigid requirement, and 
that is, that none but the most skillful shall be put in charge 
of such powerful machinery. 


In England, there were grades and classes in society and 


different grades in the rank and position of servants. 
With us, at the present day, it is almost a crime to say 
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that there are any “servants or fellow-servants.” It is as 
great a fiction in law as the relation of master and servant 
when applied to father and son. The nomenclature of the 
books is not at all applicable to the present condition of the 
laboring classes. 

We must now speak in plain language and in proper 
terms. 

We have principal and agent, and contractors and laborers, 
and employers and employés. The ditcher with his spade is 
the peer of the conductor or engineer. The later decisions 
on this question, coming from the strongest minds, have 
broken away from the old rule. 

In the recent leading case of the Louisville and Nashville 
Railroad Co. v. Collins, 2 Duvall, (Ky.,) 114, Judge Robertson: 
has, in his felicitous style, stated the questions and decided 
the law in this class of cases. And the same stern, practical 
doctrine is maintained in 20 Ohio, 415; 3 Ohio St., 201; 45 
Tll., 197; 52 Tll., 183, 401. 

In the case above cited, Judge Robertson says, that “when, 
on a question of negligence, the testimony is conflicting, the 
jury have a right to decide the character of the negligence.” 
(Philadelphia and Reading Railroad Co. v. Spearen, 47 Penn. 
St., 300.) 

In the present case, the Houston and Great Northern Rail- 
road Company was charged with negligence for employing 
wn incompetent engineer. (Wright v. New York Central, 28 
Barb., 80.) * * * 


Bonner, Assocrate Justice.—This suit involves the ques- 
tion of the liability of the master at the suit of an employé, 
who was a minor, for damages sustained by reason of the 
alleged negligence of a fellow-servant; the liability of the 
master to the father of the minor, who was employed without 
the consent of the father, having been considered by this 
court in a branch of this same case. (Railroad Co. v. Miller, 
49 Tex., 322. 
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Since the trial of the cause below, it has become the set- 
tled law of this court, in accordance with the well-established 
line of decisions in Great Britain and in this country, that 
the master is not liable for injuries sustained by his servant 
through the negligence or default of a fellow-servant. (rice 
vr. Navigation Co., 46 Tex., 535; Robinson v. Railway Co., 
46 Tex., 540.) 

The plaintiff was the employé of the defendant company, 
and his injuries are alleged to have been caused by the neg- 
ligence of the engineer, who was a fellow-servant. Tested 
by the rule announced in the above cases,so much of the 
first subdivision of the charge of the court as authorized the 
jury to find for the plaintiff by reason of the alleged negli- 
gence of the engineer, was error, unless the fact that the 
plaintiff was a minor made his case an exception to this gen- 
eral rule. 

The contract of a minor, made without the consent of his 
father, for necessaries, or for employment in a legitimate bus- 
iness by means of which necessaries could be obtained, is not 
void, but in many cases commendable. If fair and made in 
good faith, in the usual course of business, it would be valid 
until avoided by the minor himself, or by act of the parent 
in the exercise of his superior right to demand his services. 
To require that in such cases parties employing minors should 
be held thereby to be insurers against the risks usually inci- 
dent to such employment, would virtually result, in many 
instances, in an undue restraint upon this important class of 
our citizens in obtaining the means of a legitimate livelihood, 
and would tend to promote idleness and consequent demor- 
alization. We do not believe that, upon sound principles of 
public policy or authority, the mere fact that an employé 
is under the age of twenty-one years should shield him from 
the usual responsibility incident to an honest employment 
voluntarily assumed by himself. This rule, however, should 
not be enforced against a child of tender years, who evi- 
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dently would not have the requisite discretion and experience 
to be a suitable employé in a dangerous business. (Railway 
Co. v. Elliott, 1 Cold., (Tenn.,) 619; Gartland v. Railway Co., 
67 Til.,498; King rv. Railroad Corp., 9 Cush., 112; Railway 
Co. rv. Tlarney, 28 Ind., 28; Railroad Co. v. Gladmon, 15 
Wall., 401; Shear. & Red. on Neg., sees. 50, 97.) 

We are of opinion, then, that the error assigned upon this 
part of the first subdivision of the charge of the court was 
well taken. 

We are further of opinion, that, under the facts as disclosed 
by the record, the court should have instructed the jury, in 
the event that they found for the plaintiff, that in estimating 
his damages “for his lessened capacity to make a living,” 
they should not compute the time between the date of his 
injury and his arrival to the age of twenty-one years, as his 
father, Elisha P. Miller, had already recovered for this dam- 
age. The charge failed to call the attention of the jury to . 
this, and they may have included in their estimate that dam- 
age, for which judgment had already been rendered against 
the defendant. 

We think there was error in so much of the charge of the 
court in which the learned judge instructed the jury, that “if 
the evidence satisfies you that the plaintiff was an employé 
of defendant, and acting under the orders of the engineer, or 
other agent in charge of the train,éand that whilst the train 
was in motion, and whilst plaintiff was not in sight, steam 
Was put on, so as to cause a jerk and throw plaintiff on the 
track, whereby he was injured, such conduct would be negli- 
gence, for which defendant is liable.” 

This, in effect, made the question of negligence one of law 
and not of fact, adverse to the opinion of this court in the 
subsequently decided case of Railroad Co. v. Murphy, 46 
Tex., 356. In that case it was decided: “In the absence of 
law declaring an act to be negligence, it is a fact to be found 
by the jury on evidence, and it is error to instruct a jury as 
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to what acts constitute negligence, when the law is silent as 
to such acts.” 





Judgment reversed and the cause remanded. 

































REVERSED AND REMANDED. 





Cuares H. Jorpan’s Executors, &c., v. J. C. IMTHurN ET AL. 


1. COMMUNITY PROPERTY—SURVIVOR.—That the bond executed by 
the surviving husband does not equal in amount the community 
property left at his wife’s death, does not affect his right of control, 
&e., over community property, given by article 33 of the act of 
August 15, 1870, to the survivor on filing inventory and bond. 

2. SAME.—The giving of the bond by the survivor and its approval by 
the clerk is in the nature of a judicial proceeding, which should not 
be held void in a collateral proceeding. 

3. SAME—SURVIVOR MAY INCUMBER.—The right to dispose of. in- 
cludes the right to ineumber community property. A deed of trust 
made by the survivor upon community property, after bond and 
inventory, held valid against the heirs, &e. 

4, HOMESTEAD — ABANDONMENT.—A surviving husband, after bond 
and inventory, incumbered by deed of trust the homestead to raise 
money for his business; subsequently, the husband did not actually 
occupy the premises with his family: Held, As against his children 
by a subsequent marriage, such trust deed held the homestead. 

5. BURDEN OF PROOF.—A deed of trust upon property executed by a 
surviving husband upon community property in his possession, is 
prima-facie valid, and the burden of proof would lie upon any one 
attacking it as invalid, from its conflict with homestead rights, to 
show, by affirmative allegation and proof, that at the time of the 
execution of such trust deed the property was a subsisting home- 
stead. 





APPEAL from Galveston. Tried below before the Hon. T. 
N. Waul, special judge. 

J. C. Imthurn & Co., lien creditors of Charles H. Jordan, 
deceased, brought this action against the executors of Charles 
H. Jordan, deceased, F. Lammers and August Buttlar, and 
Mathilde Jordan, surviving wife of said Jordan, a native 
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and resident of the empire of Germany, and Frederick and 
Charles Jordan, minor children of said Charles H. Jordan 
by his first wife, Caroline Ernestine Jordan, also deceased, at 
present and since the year 1871 residing with their relatives 
in Germany, (both of which minors were born in the State of 
Texas,) seeking a foreclosure of a lien against lots 8, 9, 10, and 
11, in block number 435, in the city of Galveston, the home- 
stead of Charles H. Jordan and Caroline E. Jordan, deceased, 
father and mother of the minor defendants, by virtue of a 
deed of trust executed by Charles H. Jordan after the death 
of his wife, Caroline Ernestine Jordan, under and by virtue 
of a qualification as survivor in community under the probate 
act of August 15, 1870. 

The opinion of the special judge states the case with sufli- 
cient carefulness, and is given, as follows: 

«This suit was instituted to foreclose a mortgage, with pow- 
ers of sale, executed by C. H. Jordan on June 5, 1873, upon 
lots 8, 9,10, and 11, in block 435, in the city of Galveston, to 
secure plaintiffs in the amount of $16,900, payable on May 
1, 1875, with interest thereafter at 8 per cent. per annum. 

«The pleadings and evidence show various payments made 
by the executors, and that the amount now due is $11,640. 
It is also shown that the lots were bought by Jordan in 1859, 
after his marriage with Caroline Ernestine, at a price within 
the limit allowed by the Constitution, upon which to erect 
and establish a homestead; that the purchase was made with 
that intention, and carried out by building a commodious 
residence thereon in 1868, in which his wife, the two minors 
the offspring of the marriage, and himself resided, until she 
died, on the 1st of January, 1871, leaving surviving her the 
two infants, aged respectively about four and two years. 

“In June, 1871, Jordan qualified as survivor of the com- 
munity by inventory and appraisement and by giving bond, 
with security, in the sum of $81,219, the estimated value of 
the community estate, conditioned according to law; where- 
upon he took charge of and controlled the community estate. 
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“That afterwards he removed his children to Germany, to 
be there reared and educated under the guidance and care of 
their relatives, and that they still continue to reside in Ger- 
many. 

“That shortly after the removal of his children he rented 
the homestead, and it has from that time been occupied by 
tenants. 

“That subsequent to the removal of the children and the 
renting of the homestead, Jordan executed the trust deed in 
controversy to secure a liability originating in a commercial 
transaction after the death of his wife, and with which the 
community was in no manner connected. 

“That about this time Jordan’s health became seriously 
impaired; that he made lengthened visits to Europe, and 
closed up his commercial business in Galveston; that when 
in the city, after his first visit, he occupied a room in his for- 
mer home. On his later returns, he oceupied a room fitted 
up in his former commercial building, on Mechanic street. 

. Before his last voyage to Europe he seemed despondent, 
and stated he would return if his health was restored; but 
that he would not return to Galveston until after the recov- 
ery of his health. Whilst in Europe, in 1874, he intermar- 
ried with Mathilde Kuester, who then and still resides in Ger- 
many and has never been in the State of Texas. That Jor- 
dan died in Baden-Baden, in 1875, on the 27th day of April. 

“Tt is further shown that the community estate of Jordan 
and wife (Caroline Ernestine) and the separate estate of Jor- 
dan are insolvent, and that all the property conveyed by the 
trust deed to plaintiff, save the lots in controversy, has been 
sold to satisfy older liens, and the balance of the estate left 
by Jordan exhausted in the due course of administration. 
It was also proved that real estate had diminished in value 
very greatly since 1873; that the homestead in controversy 
was valued by Jordan at $17,000, and that he refused an 
offer of $15,000 for it; that now $7,000 would be a high 
estimate, and that it would hardly bring that price. 
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“1. Upon these facts, the defendants urge, that inasmuch 
as the property belonged to the community of C. HI. and C. 
KE. Jordan, it should be first subject to the community. 

“2. That upon the death of Caroline Ernestine, in 1871, 
her share in the community became at once vested in her 
surviving children, and liable only for the debts of the com- 
munity. 

«3. That the lots in controversy constituted the homestead 
of C. I. Jordan and family during the life of his wife Caro- 
line. After her death, the homestead continued in himselt 
and children until his death, and is now the home of the 
children, or of the surviving family, and, therefore, cannot be 
sold by decree of this court, as such sale would be a forced 
sale. 

“4. That at the death of their mother, the minors inherited 
or became invested with an interest as in fee in the home- 
stead, which could not be divested by their father; or, adinit- 
ting this power to sell absolutely, it could not be incumbered 
by mortgage or other lien. 

“5. That Mathilde Kuester, the widow of Jordan, is enti- 
tled to the property, she being legally the head of the family ; 
and, therefore, it cannot be subjected to a sale under the trust 
deed. 

«6, That property and assets of the estate should be ad- 
ministered by the executors, as directed by the will of C. IL. 
Jordan. 

«The community estate, by the laws of Texas, has always 
been placed under the control and management of the sur- 
Viving spouse. This was not only the course of the civil law, 
but has been recognized and adopted in most systems of juris- 
prudence as the most equitable method of settling all part- 
nerships after a dissolution by death or otherwise. 

«The surviving husband, under our law, is liable not only 
to the full extent of the community estate, but personally in 
his individual estate, and in any manner he might dispose of 
his separate estate he might use the community property in 
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the settlement of his debts, he being, of course, personally 
liable to the parties entitled as heirs or creditors for any mis- 
application of the assets beyond the amount necessary to set- 
tle the community liabilities. Owing to a want of knowl- 
edge or adaptation to a system of marital partnership not in 
consonance with the experience of our heterogeneous popula- 
tion, estates were loosely managed, accounts not kept, respon- 
sibilities incurred, and the titles of purchasers of community 
property rendered uncertain or worthless, 

«This uncertainty continued under our course of legislation 
to a greater or less extent until 1870, when the Legislature, 
on August 15 of that year, passed the act by which the sur- 
vivor of the community, in addition to the inventory and 





appraisement before that time necessary, when, upon giving 
bond, ‘the husband continues to have the same power of 
disposition over the community property which he possessed 
during the continuance of the marriage.’ 

«The bond required being for the full value of the commu- 
nity, was intended by its terms for the protection of the cred- 
itors as well as the heirs or others entitled, and is, to some 
extent, a substitute for the property; and as the husband, 
during the existence of the community, has the right to sell, 





mortgage, manage, or dispose of the community property 
for his individual or a community debt, the mortgagee, or 
cestui que trust for whose benefit the community property was 
pledged to secure the individual debt of the husband, has a 
preference over any unsecured creditor of the community upon 
tlie property mortgaged; and so Jordan, as survivor, having 
full power at the date of the trust deed to execute it, it be- 
same effectual, according to its terms, to secure the plaintiffs 
against any claim of the creditors of the community or the 
minor children of Caroline Ernestine claiming any rights to 
the property as community. 

“Upon the claim of defendants—minors and Mathilde 
Kuester, the surviving wife—to the property as the property 
of their homestead, testimony has been introduced to estab- 
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lish an abandonment by Jordan of his domicil and residence 
in Galveston. Ido not deem the testimony sufficient to prove 
that fact; the evidence of an abandonment of one’s home 
and country, which is involved in the actions and expressions 
of Jordan, should be very definite and explicit. No length 
of absence in pursuit of health is sufficient to fix such inten- 
tion, and it is the safest to adhere to the recognized rule, that 
until a new domicil is acquired facto et animo, the old one 
is retained, and therefore that Jordan died in January a citi- 
zen of Texas, with his domicil at Galveston. 

«The retention of a homestead cannot fairly be tested by 
the same rules. The abandonment of one’s country involves 
a violation of sentiment, a yielding of patriotism, and an 
abdication of political fraternity. The disposing of one’s 
residence—his homestead—may be a matter of taste, con- 
venience, or profit. 

«A person apparently in easy circumstances, as was Mr. 
Jordan previous to and at the execution of the trust deed; 
his wife dead; his children sent abroad to be reared up and 
educated and too young for companionship or the hope, with- 
in any reasonable time, to be united in a family with their 
father in Galveston; his health broken down; his mercantile 
interest terminated; his time mostly spent in Europe in pur- 
suit of health; without the pecuniary necessity of retaining 
the homestead; no use for it as a home or shelter or refuge 
for his family,—it would require no great weight of argument 
to infer the intention of abandonment from the facts exhib- 
ited in evidence. He had a right to dispose of the premises 
as he might dispose of any other portion of his real estate, 
and, as the head of the family, his children would be bound 
by his actions. He had a right to abandon the premises, did 
abandon them, and whilst the house was occupied by tenants, 
his children abroad, and he only temporarily present, he con- 
veyed the premises by mortgage to plaintiffs ; and certainly 
they should not be made losers by depending upon the deed 
in trust from Jordan and the necessary implicit assurance 
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that he was authorized to make it; nor can we draw an in- 
ference, so unfavorable to his good name, that the conveyance 
was a fraud, and that he harbored a secret intention of claim- 
ing the property as his homestead. Were Jordan now living 
and the instrument a simple mortgage, he could not resist 
the foreclosure, and being dead, the defendants are bound 
by his acts. 

“This mortgage having been executed before his marriage 
with Mathilde Kuester,—coupled with the facts that she still 
resides in Germany, has never visited Texas or made appli- 
cation for any right of homestead, and no claim to the prop- 
erty set up for her, except as appears from her answers in 
this case,—it is therefore concluded that she has no right, as 
against the plaintiffs, available in this suit. 

“The directions of the will, if in conflict with the contract 
of the testator and plaintiffs, of course would be inoperative, 
as the testator had no power by the terms of the will to alter 
in any particular the terms of his contract, nor have his rep- 
presentatives. 

«There are other interesting questions raised and argued 
by counsel on either side, but, from the conclusions formed, 
it has not been considered necessary to discuss them. 

“Judgment and decree will be entered for the plaintifis 
according to the prayer of the petition; the costs of the suit 
and an allowance of $100 to H. W. Rhodes, Esq., to be paid 
out of the proceeds of the sale.” 





From this decree the defendants appealed. 


Edward T. Austin, for appellants. 

I. “The property reserved from forced sale by the Consti- 
tution and laws of this State, or its value if there be no such 
property, does not form any part of the estate of a deceased 
person where a constituent of the family survives.” 

For property exempt, see section 1 of chapter 76 of the 
Laws of 1870; Probate Act of 1870, sec. 26; Constitution 
of 1869, art. 12, sec. 15. 
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II. To establish the abandonment of a homestead to sub- 
ject it to claims of creditors, there must be clear proof of 
the intention. (Cross v. Everts, 28 Tex., 533; Mills v. Van 
Boskirk, 32 Tex., 360; Shepherd v. Cassiday, 20 Tex., 29; 
Gouhenant v. Cockrell, 20 Tex., 97, 98; Westbrooke v. Jeffers, 
33 Tex., 88, 89; Taylor v. Boulware, 17 Tex., 77.) 

III. The court erred in its ruling, that by the qualification 
of C. H. Jordan as survivor of the marital community of him- 
self and Caroline Ernestine Jordan he took such title to the 
homestead property of that community as divested the title 
of the children of the marriage in the mother’s estate in said 
community, and that a mortgage made by him on said 
homestead property after his wife’s decease to secure his 
individual debt might be foreclosed, and the property sold 
for the satisfaction of such debt after the decease of said 
Jordan. 

The power of sale contained in the mortgage was revoked 
by the death of Jordan, and the trustees therein named could 
not enforce the mortgage under the power; and the creditor 
coming into court to enforce the power, the court has no 
authority to order the sale of the homestead property, as such 
sale would be a forced sale. (Sampson v. Williamson, 6 Tex., 
110; Stewart v. Mackey, 16 Tex., 58; Hamblin v. Warnecke, 
31 Tex., 91, 92; Westbrooke v. Jeffers, 53 Tex., 88, 89.) 

IV. By the qualification of Jordan as survivor, he took 
the right to manage, control, and dispose of the community 
property subject to account to the children of the marriage 
surviving for one-half of the surplus after paying the then 
existing community debts; and, in the exercise of this right, 
he could sell and convey any realty, including the homestead, 
the bond securing the children against loss. As he did not 
sell the realty, and the same remained in the estate, the right 
of the children in the community and their right to the 
exempt property remained intact, free from the claims of 
creditors. The existing homestead was not chargeable with 
debt. (Laws of 1870, ch. 81, secs. 27, 33; Laws of 1878, 
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amended ch. 97; Reeves v. Petty, 44 Tex., 249; Sossaman v. 
Powell, 21 Tex., 665; Willis v. Matthews, 46 Tex., 479; Me- 
Lane rv. Paschal, 47 Tex., 365; Carter v. Randolph, 47 Tex., 


376.) 


Henry W. Rhodes, special guardian of the minors. 

I. It will be seen, upon inspection of the record, that the 
bond executed by Jordan was only for $81,219, while the 
inventory of community property filed by him amounts to 
$117,000. The statute was not complied with. The defect 
was patent upon the record. Appellees are charged with 
notice of the defect. The power to sell or incumber the 
property was not conferred by these imperfect proceedings. 
(Probate Act of 1870, secs. 33,127; Cordier v. Cage, 44 Tex., 
532.) 

II. The property sought to be subjected to sale under the 
deed of trust in favor of plaintiffs was the homestead of Jor- 
dan and wife at the death of the wife. The homestead rights 


of the two children in the property were disregarded by the 


court in its decree. There was no abandonment worked by 
absence. (Const. of 1869, art. 12, sec. 15; Probate Act of 
1870, sec. 33; Sabriego v. White, 30 Tex., 584; Cross v. 
Everts, 28 Tex., 528; Cox v. Shropshire, 25 Tex., 115; Gou- 
henant v. Cockrell, 20 Tex., 98; Franklin v. Coftee, 18 Tex., 
417; Taylor v. Boulware, 17 Tex., 77; Shepherd v. Cassiday, 
20 Tex., 29; Somerville v. Somerville, 5 Ves. Jr., 787.) 

ILL. The court erred in its conclusions and in the distinction 
drawn as to the abandonment of the homestead, as contra- 
distinguished to an abandonment by Jordan of Galveston as 
a place of residence, the proof fully satisfying the court that 
Charles H. Jordan had neither abandoned his citizenship nor 
his residence in Galveston, the facts being that he had ac- 
quired no other homestead, either in Texas or elsewhere. I 
understand our law of homestead exemption to attach exclu- 
sively to our own citizens. It is not for the protection of 
foreiguers or non-residents; but how it can be contended, 
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logically, that a citizen of Texas and a resident of Galveston, 
from a temporary renting of the homestead of his family, 
and from having sent his little children where they could 
have the nurture which their tender years made so necessary 
to them, and which they would receive only from those closely 
allied to them by blood, has abandoned his homestead rights, 
and thereby destroys those of the appellants in this cause, I 
am again at a loss to conjecture. I unhesitatingly say, that 
the law to support this as a proposition is not to be found in 
the books, and it is directly in the teeth of Gouhenant vr. 
Cockrell, 20 Tex., 98, and Henderson v. Ford, 46 Tex., 628. 

IV. The facts adduced at the trial showed that Charles H. 
Jordan sought to subject the property in controversy, the 
homestead of himself and children, to the payment of his 
individual debts to appellees, plaintiffs below; that the in- 
strument deglared on as a deed of trust was executed by 
Charles H. Jordan after the death of the mother of appel- 
lants; that satisfaction of the debt due appellees by Jordan 
had not been had in full, either during the lifetime of Jordan 
or since his decease, by his executors; that a balance of over 
$11,000 was due thereon when this case was tried in the court 
below; that Charles TH. Jordan’s estate and the community 
estate of Charles H. and Caroline E. Jordan, deceased, are 
both insolvent. Still the court held that the mortgage was 
good as against the homestead interests of my wards and the 
property subject to forced sale. I contend that this, in the 
light of the judicial history of the law of homestead exemp- 
tion, as interpreted by this court heretofore, in a doctrinal 
point of view, is all wrong and in utter disregard of the re- 
cent case of Reeves v. Petty, 44 Tex., 249, and authorities there 
cited. (Sossaman v. Powell, 21 Tex., 665; O’Docherty v. 
McGloin, 25 'Tex., 67; James v. Thompson, 14 Tex., 466; 
Lockhart v. White, 18 Tex., 108; Runnels v. Runnels, 27 
Tex., 515; Robertson v. Paul, 16 Tex., 474.) 


Robert G. Street, for appellees. 











JoRDAN v. ImtHuURN. [Galveston Term, 





Opinion of the court. 





Bonner, Assoctate Justice.—In this case, a jury was 
waived, and the special judge presiding below placed upon 
the record the reasons upon which he based his judgment. 
If this practice were more general, it would in many cases 
save both counsel and the revising court the delay and trouble 
of an examination over points upon which, had they been thus 
shown, perhaps there would have been no further contest. 

It is shown by the statement of facts that the debt sought 
to have been secured by the trust deed originated in a com- 
mercial transaction entered into by the surviving husband, 
Charles H. Jordan, after the death of the first wife, Caroline 
E. Jordan, and who was the mother of the two minor defend- 
auts, Charles and Frederika Jordan, and with which transac- 
tion the community estate was in no way concerned. 

The validity of the trust deed must depend upon the power 
of the surviving husband to incumber the property in con- 
troversy, considered (1) as community property and (2) as the 
late homestead of himself and his deceased wife. 

We will first dispose of the question of his power to in- 
cumber it, considered simply as community property. 

Charles I. Jordan, as surviving husband, sought to qual- 
ify as such under section 33, act of August 15, 1870, prescrib- 
ing the mode of proceeding in the District Courts in matters 
ot probate, (Paschal’s Dig., art. 5494,) and which reads as 
follows: “ Where the wife dies, her husband surviving, ad- 
ministration is unnecessary, except as to any separate estate 
which may have belonged to her. The husband continues to 
have the same power of disposition over the community prop- 
erty which he possessed during the continuance of marriage. 
But he shall be required to return an inventory and appraise- 
ment of all such property, and to file a bond, signed by one 
or more sureties, to be approved by and payable to the dis- 
trict clerk of the county, in an amount equal to the value of 
the whole of the community property, to the effect that he will 
faithfully administer the same and pay over one-half of the 
surplus after the payment of the debts with which the whole 
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is properly chargeable, to such person or persons as shall be 
entitled to receive it.” 

It is contended by counsel representing the minor children, 
that the qualification of Charles H. Jordan under this section 
was invalid, first, because the appraisement was not sworn to; 
second, because the bond was in the sum of $81,219 only, 
when the community property was appraised at $117,000, 
and hence was not for the amount required by statute. 

The statement of facts does not show the first objection to 
have been well taken. The deficit in the bond seems to 
have been for the estimated amount of the community in- 
debtedness. 

It was an irregularity to have taken a bond for an amount 
less than the appraised value of the property, but, in our 
opinion, not sufficient, under the circumstances, to have ren- 
dered the proceedings void. The giving of the bond by the 
surviving husband and its approval by the clerk, was in the 
nature of a judicial proceeding, which should not be held 
void on a collateral attack. It seems to have been given 
and accepted in good faith; to have been acted upon and 
acquiesced in by all parties interested; and no direct pro- 
ceedings taken to avoid it and have a new or additional one 
given. . The creditors are not complaining, and are not par- 
ties directly to the controversy. Although their interests are 
nominally represented by the executors of Charles H. Jordan, 
yet these executors themselves contend that the property was 
the homestead, and hence not subject to the payment of debts. 
The heirs could only claim an interest in the residuum of the 
property after the payment of the community indebtedness, 
and even if the estate had not proved insolvent, the bond was 
intended and was sufficient in amount to secure their interests. 

The power of general disposition over the community, 
given by statute, would contain the lesser power to incumber 
it; and we do not think that there was error in so much of 
the judgment below as held the deed of trust valid to the 
extent to incumber the community property as such. 
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IT. Was the deed of trust sufficient under the circumstances 
to incumber the property, it having been the homestead of 
Charles H. Jordan at the time of the death of the first wife, 
Caroline E. Jordan, as against the homestead claims of her 
minor children and of the second wife, Mathilde Kuester ? 

The determination of this issue in the court below was 
made to depend upon a question of fact, the subsequent aban- 
donment or not of the property as a homestead, by the sur- 
viving husband, prior to the execution of the deed. 

Many of the decisions of this court by which great strict- 
ness of testimony has been required to show an abandonment 
of the homestead, as that of Shepherd v. Cassiday, 20 Tex., 
24, were cases where an existing creditor sought, as against 
the wife, to subject the homestead to execution, or, as in the 
ease of Gouhenant v. Cockrell, 20 Tex., 96, where it was 
thus sought as against the husband, who had temporarily left 
it in the legitimate pursuit of his avocation. In these cases, 
the homestead was claimed to have been abandoned simply 
by reason of absence, without affirmative act by conveyance 
or incumbrance. It could not have been contended in these 
instances that, under the exemption laws, the debts for which 
the homestead was sought to be made liable had been con- 
tracted with reference to it as a means for payment; and in 
such cases it was very properly required that the testimony 
should show a clear intention of abandonment. But neither 
upon principle nor policy should the same degree of strictness 
be required in a case like the one before the court, where the 
surviving husband had qualified as such for the purpose of 
the control and disposition of the property, and then, by an 
affirmative, express act of his own, incumbered it, and per- 
haps thus induced credit to have been given him which would 
not otherwise have been extended. 

As against the minor children, such qualification, under a 
similar statute, gave the father the right to sell the homestead. 
(Dawson v. Holt, 44 Tex., 174.) 

As against the wife, although in a proper case a previous 
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power to sell without her consent might be revoked by the 
marriage, (Henderson v. Ford, 46 Tex., 627,) yet if, in fact, 
before the marriage, the property had been abandoned as a 
homestead, and had been sold or incumbered, the subsequent 
marriage would not render the transaction invalid. 

The deed of trust was, prima facie, a valid incumbrance 
upon the property, and it devolved upon the defendants to 
show, by affirmative allegation and proof, that at the time of 
its execution the property was a subsisting homestead, rather 
than upon the plaintiffs to allege and prove, by way of con- 
fession and avoidance, that it had been then abandoned as 
such. The court having found that it was thus abandoned, 
we cannot say, under the evidence, that the judgment on this 
issue Was erroneous. It is not sufficient that the judgment 
does not clearly appear to be right, but it must clearly appear 
to be wrong, to authorize us to set it aside. (Briscoe v. Bro- 
naugh, 1 Tex., 340; Ables v. Donley, 8 Tex., 331.) 

The issue raised by the motion for new trial was substan- 
tially involved in the suit, and there was not such sufficient 
diligence shown to have obtained the required testimony as 
would demand that the motion should have been granted. 

In our opinion, the parties and issues before the court are 
not such as to involve the consideration of the respective 
rights of the creditors of the separate and community estates. 

There being no apparent error in the judgment below, the 
same is affirmed. 

AFFIRMED. 





H. W. Moore v. Jane Rice, G. F. Moorr, InterRvENoR. 


1. DEATH OF PLAINTIFF.—-Under our statute, suits, whether equita- 
ble in their nature or not, do not abate on the death of the plaintiff, 
but may be revived by the executor or administrator, and under 
some circumstances by the heirs. 

19 
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2. SAME—PARTIES.—If a suit be prosecuted by a nominal plaintiff for 
the benefit of a party named in the pleadings, then on the death of 
such plaintiff the suit may proeeed in the name of the beneficiary. 

3. SAME— NECESSARY PARTIES.—Where the suit on the face of the 
petition appears to be for the benefit of the plaintiff, then upon the 
death of the plaintiff the suit cannot be prosecuted in the name of 
an alleged assignee or beneficiary until the legal representatives or 
heirs of the deceased have been cited and allowed opportunity to 
admit or contest the right claimed. 

ON REHEARING. 

4, SERVICE BY PUBLICATION.—The ‘Act prescribing the mode of serv- 
ice in certain cases,’’? approved March 15, 1875, requires that the 
publisher of the newspaper make affidavit showing the length of 
time the publication was made. Since said act, the absence of such 
affidavit is fatal to the service. 


Apprat from Houston. Tried below before the Hon. R. 8. 
Walker. 


The facts are stated in the opinion. 
Moore & Spence, for appellant. 
Nunn & Williams, for appellees. 


Goutp, Assocrate Justice.—The judgment in this case is 
complained of by both parties, the intervenor as well as the 
appellant having assigned errors. We have found, however, 
at the threshold of the case, the question, whether, after the 
death of Jane Rice, the sole plaintiff, the necessary parties 
were brought into court to enable it to proceed to judgment. 
After her death was suggested separate pleas of intervention 
were filed, by leave of court, by G. F. Moore and D. A. 
Nunn, claiming, by assignments from and under Jane Rice, 
all interest and all rights asserted by her in her suit, and 
seeking to prosecute the suit in their own right. These pleas 
were excepted to by defendant H. W. Moore, on the ground 
that there was no party plaintiff, and that until her heirs or 
representatives were made parties the cause could not pro- 
ceed. It appears by bill of exceptions that the court over- 
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ruled these exceptions of defendant. At a subsequent term, 
a different judge presiding, the exceptions were sustained, 
and it was ordered that scire facias issue “ to legal represent- 
atives of Jane Rice, deceased, to wit, Virginia Love and her 
husband, Wyatt Love, and Samuel Rice.” In an amended 
plea of intervenors, these persons are asked te be made par- 
ties as being the only heirs at law of Jane Rice. Subse- 
quently, Love and wife appear and say that the entire estate 
of Jane Rice is claimed by intervenors; and whilst they file 
pleas disputing that claim, they object to the prosecution of 
the suit or to being made responsible for costs. The record 
shows nothing of citation to or service on Samuel Rice, nor 
of any appearance by him; nor do we find any recitals in the 
judgment or subsequent rulings of the court from which it 
can fairly be inferred that he was regarded as in court. The 
judgment makes no mention of the heirs of Jane Rice, but 
does adjudge a portion of the costs against her estate to be 
paid in due course of administration. It abundantly appears 
that her estate was not administered, and, by some of the 
amended pleas of intervenors, it was alleged that she left no 
debts, and that there was neither occasion nor power to ad- 
minister. 

At various stages of the case down to his motion for new 
trial, defendant repeated his objection of the want of a party 
plaintiff, and although at times his objection pointed to the 
unwillingness of the heirs to be made plaintiffs, the objection 
to the right of the intervenors to proceed with the cause was 
sufficiently made, and is sufficiently presented here by more 
than one of the assignments of error. 

In reply to this assignment, the following propositions are 
made by counsel: Ist. “The court did not err in the ruling 
complained of, because the intervenors showed by their pleas 
that they had, and of right were entitled to, all the interest of 
the original plaintiff (Jane Rice) in the suit, and she having 
died during the pendency of the suit, and there being no 
udministration on her estate, and no oceasion for administra- 
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tion, it was proper for the parties holding the interest to make 
themselves parties plaintiff and protect their interest by pros- 
ecuting the suit to effect.” 2d. “ Whatever may be the rule 
at law, in equity suits never abated on death of plaintiff, but 
were only suspended until proper parties could be made and 
purchasers /is pendens could come in by a bill in the nature 
of a bill of revivor.” 

Certainly, under. our statute, suits, whether equitable in 
their nature or not, do not abate on the death of the plaintiff, 
but may be revived by the executor or administrator, and 
under some circumstances by the heirs of the deceased. 
(Paschal’s Dig., art. 6; Lacy v. Williams, 8 Tex., 187.) 

If a suit be instituted in the name of one person profess- 
edly on its face for the benefit of another, then on the death 
of the nominal plaintiff the suit may proceed in the name of 
the beneficiary, without reviving in the name of the repre- 
sentatives or heirs. (Paschal’s Dig., art. 10; Price 7. Wiley, 
19 Tex., 144; 34 Tex., 159.) If, however, the suit appears 
on its face to be for the benefit of the plaintiff, we know of 
no authority, neither under our statutes and system of pro- 
cedure nor under the rules of pleading and practice in equity, 
for allowing it, after the death of the plaintiff, to proceed in 
the name of an alleged assignee or beneficiary, until the rep- 
resentatives or heirs of the deceased have been cited and 
allowed an opportunity to admit or contest the right claimed. 

It is true, that in equity suits do not abate on death, but 
that a bill of revivor will lie by the personal representative 
or heir according to the nature of the bill, and that in favor 
of a devisee or purchaser a bill in the nature of a bill of 
revivor will lie; but to a bill of the latter class the heirs or 
representatives of the deceased must be parties. Says Justice 
Story: “ When a party plaintiff dies, whose interest is trans- 
mitted to some other person, if the title be that of mere rep- 
resentative in law, there is no change in the title itself, and 
the only question that arises is, who is the person entitled to 
take as representative,—that is, in respect to real estate, who 
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is the heir, and in respect to personal estate, who is the exec- 
utor or administrator? When this fact is ascertained, the 
person succeeds by operation of law to the whole title of the 
deceased. A bill of revivor in such case merely substitutes 
the representative in lieu of the deceased, and states no new 
fact as to title, except that of transmission by operation of 
law. The title of representative or heirship, at least in a 
court of chancery, is not disputable; but the person in whom 
it is vested is alone to be ascertained. But when a party 
plaintiff claims a title by purchase or devise, he introduces 
a new title not previously in the case, and which is contro- 
vertible, not merely by the defendants in the bill, but also 
by the heirs at law. As to these parties the suit is original; 
it does not merely revive the old suit, but it states new sup- 
plementary matter calling for an answer. So far, then, as it 
states such matter, it is an original bill; and so far as it seeks 
to revive upon that matter, it is in the nature of a bill of 
revivor.” (Slack ¢. Wolcott, 3 Mason, 512.) In the same 
opinion, Justice Story quoted from Lord Chief Baron Gilbert, 
who, in giving his reasons why “a devisee or assignee of any 
plaintiff cannot have a subpeena ad revirendum after the 
decease of such plaintiff,” says: « Because, where a party 
devises or assigns his interest and dies, if the devisee or as- 
signee were to bring his bill of revivor against the defendant, 
the heir or executor would be pretermitted, who might have 
a right to contest such disposition; and therefore he must 
bring his original bill and make the heir or executor a party.” 
(See also Story’s Eq., sec. 379; 2 Dan. Ch., 4th Am. ed., 
pp. 1518-1524; Russell v. Craig, 3 Bibb, 377; Webster v. 
Hitchcock, 11 Mich., 56; Peer v. Cookerow, 14 N. J. Eq., 
361.) 

The rule in equity is, that all persons materially interested in 
the subject-matter of the suit ought generally, either as plain- 
tiffs or as defendants, to be made parties. (1 Dan. Ch., ch. 5, 
p. 190.) If there were any good reason why the heirs were 
not made parties, it should, according to the practice in equity 
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in the courts of the United States, have been stated in the 
pleadings of the intervenors. (Eq. Rule 22, U.S. Courts; 
Story’s Eq., sec. 78, et seq.) If, when cited, the heirs dispute 
the right asserted by the intervenor, but refuse themselves to 
prosecute the suit, they should be retained as parties defend- 
ant and the intervenor allowed to proceed with the suit. (1 
Danl. Ch., 191, note 5.) 

In the reply of counsel to appellant’s brief, it is claimed 
that the record shows that the heirs of Jane Rice were duly 
cited and made parties. Love and wife appeared and moved 
to dismiss the suit. They also filed an answer, but after their 
motion to dismiss the suit was overruled, they disappeared 
from the case, and no notice of them appeared in the final 
judgment. The record nowhere shows Jane Rice, one of the 
heirs, to have been cited, nor that she appeared or was treated 
as in court. 





The proper parties not having been made, it was error in 
the court to allow the intervenors to proceed to trial. For 
this error the judgment must be reversed, and, in the absence 
of proper parties, we abstain from passing on any other of the 
numerous questions presented in the record. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Chief Justice Moore did not sit in this case.] 


ON REHEARING. 


Appellee filed a motion for certiorari and rehearing, ac- 
companied by a certified copy of a citation by publication 
for Samuel H. Rice, one of the heirs of the plaintiff, Jane 
Rice. 

The transcript showed the following return by the sheriff, 
indorsed on the writ, which bore date July 5, 1875: 

“Came to hand same day issued, and duly executed by 
having a true copy of the within writ published in the East 
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Texas Patron, a newspaper published in Houston county, for 
four successive weeks. 
“J. L. SHERIDAN, 
Sheriff H. Co.” 
There was no aflidavit of the publisher of the newspaper 
as to the time the publication was made. 


D. A. Nunn, for motion. 
Moore & Spence, resisting. 


Goutp, Associate Justice.—The certified copy of the cita- 
tion by publication for Samuel HH. Rice and of the sheriff's 
return thereon, fails to show when said publication was made, 
and, as in other cases where the date of service does not 
appear, the return is defective. (VPaschal’s Dig., art. 5121; 
Williams v. Downes, 30 Tex., 52; Whitaker r. Fitch, 25 Tex. 
Supp., 309; Sloan v. Batte, 46 Tex., 215.) The evidence of 
service is also defective, because the citation issued after 
the “Act preseribing the mode of service in citation cases,” 
approved March 15, 1875, had taken effect, and it does not 
appear from the record that the publisher of the newspaper 
made affidavit showing the length of time the publication 
was made. Since the enactment of that statute, it must ap- 
pear from the record that such affidavit was made. (Tlewitt 
v. Thomas, 46 Tex., 232.) 

Because the exhibit attached to the motion for rehearing 
fails to show that Samuel I. Rice had been cited by publica- 
tion or otherwise, and because, in our opinion, it was error 
in the court to proceed to try the case on the imperfect return 
of the citation by publication, the motion for rehearing and 
certiorari is overruled. 

MOTION OVERRULED. 
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T. W. Enetutsu v. C. B. MILTENBERGER ET AL. 


1. SLATUTE CONSTRUED—ACCOUNT SWORN TO.—Giving to the words 
of the **Act to regulate the collection of accounts,”’ of April 2, 1874, 
their literal and ordinary meaning, the effect of the statute is to 
make the sworn account evidence sufficient to establish it prima 
Jacie, and that only when the party sought to be charged fails to 
deny under oath the justice of such account. 

2. SAME.—The siatute uses no terms sufficient to preclude the defend- 
ant from rebutting the prima-facie case so made by competent 
evidenee. 

3. SAME.—The statute regulates the burden of proof, but does not un- 
dertake to otherwise change the rules of evidence or pleading. 


AppEAL from Galveston. Tried below before the Hon 
William H. Stewart. 

*filtenberger & Co. brought suit on the 11th of May, 1876, 
against English, upon an account duly sworn to, under act of 
the Legislature of April 2, 1874, for advances, commissions, 
&e., claimed by them as agents of defendant in purchasing, 
shipping, Xe., certain coal at New Orleans. 

Defendant denied the alleged agency and the justness of 
those items of account dependent thereupon, and also pleaded 
in reconvention that he had bought said coal from plaintiffs 
and had paid them the whole price charged for it, without 
seeing it or having it examined by his agents, but relying 
exclusively upon plaintiffs’ representations that it was of 
the best class and quality, and upon their promise to ship 
and deliver to him coal of the character represented; that 
they had imposed upon and deceived him; that when deliv- 
ered much of the coal turned out to be of bad quality, dam- 
aged, not merchantable, and of much less value than he had 
paid for it; arid he claimed in reconvention the difference 
between the price he had paid and the actual value of the 
coal delivered. 

Verdict and judgment were rendered for plaintiffs for the 
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whole amount sued for. A motion for a new trial having 
been overruled, the defendant appealed. 

Upon the trial in the court below, after the plaintiffs had 
put in evidence, in addition to the account sued on, the testi- 
mony of a number of witnesses to prove all and each of the 
averments of the petition and amended petition and to dis- 
prove the averments of defendant’s amended answer, the 
defendant put in evidence the testimony of A. P. Lufkin, W. 
B. Sorley, and John E. Owens, to prove, among other things, 
that certain coals examined by them in defendant’s coal yard 
was of inferior quality, in damaged condition, of little value, 
and unmerchantable. Defendant then testified that a certain 
document then shown to him was a bill or invoice for part of 
the coal referred to in the account sued on; that he had re- 
ceived such bill or invoice from plaintiffs in the usual course 
of business, and that the coal to which it relates is the same 
coal as to the condition and value of a part of which the wit- 
nesses Lufkin, Sorley, and Owens had testified on this trial. 
The defendant then offered the said bill or invoice in evidence; 
to which the plaintiffs objected, upon the ground that the same 
was so offered to contest and disprove the correctness and 
justice of the account sued on in said cause, and that as said 
account had been duly sworn to by the plaintiffs, and no affi- 
davit denying the justice thereof had been filed by the defend- 
ant, the latter could introduce no evidence to contest or dis- 
prove the correctness and justice of said account. The court 
sustained said objection, and would not allow said bill or .in- 
voice to be given in evidence by the defendant; and ruled 
that as said account had been duly sworn to by plaintiffs, and 
no affidavit had been filed by defendant denying the justice 
thereof, no evidence on behalf of the defendant could be 
given to the jury to contest or disprove the correctness and 
justice of said account, and would not allow defendant, after 
said objection had been made, to introduce any evidence to 


contest or disprove the correctness and justice of said account. 
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George Muson, for appellant.—The court below erred in 
refusing to allow defendant, upon objection being made by 
plaintiffs, to put in evidence the bill or invoice for coal re- 
ceived by defendant from plaintiffs, offered for the purpose 
of contesting and disproving certain items in the account 
sued on, and in refusing to allow defendant to introduce any 
evidence to contest or disprove said account or any item 
thereof. (Act to regulate the collection of accounts, ap- 
proved April 2, 1874, Acts 14th Leg., p. 52; Johnson v. 
Anderson, 2 Tex. Law Jour., 276.) 


Harcourt § Spencer, for appellees. 


Bonner, AssoctatEe Justice.—The decisive question in this 
case is presented by the appellant in the first proposition under 
the second assignment of error, as follows: “The court below 
erred in refusing to allow defendant, upon objection being 
made by plaintiffs, to put in evidence a certain bill or invoice 
for coal received by defendant from plaintiffs, offered for 
the purpose of contesting and disproving certain items in the 
account sued on, and in refusing to allow defendant to intro- 
duce any evidence to contest or disprove said account or any 
item thereof, upon the ground that said account having been 
duly sworn to by plaintiffs, and no affidavit having been filed 
by defendant denying the justice thereof, the defendant could 
introduce no evidence to contest or disprove the same or any 
part thereof.” 

This involves the construction of the act of the fourteenth 
Legislature, 52, entitled “ An act to regulate the collection 
of accounts,” which reads as follows: 

“That an account on which suit has been or hereafter may 
be brought in any of the courts of this State, supported by 
the affidavit of the plaintiff, his agent or attorney, that the 
account is just and correct, taken before a judge or clerk of 
a court of record having a seal, or before a notary public, 
shall be prima-facie evidence against the party sought to be 
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charged; provided, however, that the party thus sought to 
be charged shall have the right to rebut such prima-fucie evi- 
dence by denying under oath the justice of such account, or 
any part thereof, setting forth in his affidavit the items and 
particulars which are unjust, which affidavit shall be filed in 
the due order of pleadings as is required in filing a plea of 
non est factum.” 

At common law, the execution of a written instrument de- 
elared on by the plaintiff and alleged to have been executed 
by the defendant, was required to be proven before it could 
be offered in testimony, and, by a familiar rule of evidence, 
this proof had to be made by the subscribing witnesses, if 
any. 

To prevent the delay and expense incident to this mode of 
procedure, the act of May 15, 1846, sec. 86, ( Paschal’s Dig., 
art. 1443,) provides: 

“When any petition, answer, or other pleading shall be 
founded, in whole or in part, on any instrument or note in 
writing, charged to have been executed by the other party 
or by his authority, and not alleged therein to be lost or de- 
stroyed, such instrument or note in writing shall be received 
as evidence, without the necessity of proving its execution, 
unless the party by whom or by whose authority such instru- 
ment or note in writing is charged to have been executed, 
shall file his affidavit in writing denying the execution there- 
of.” 

This statute, however, did not reach open accounts, which 
still had to be proven as at common law. The expense of 
witnesses for this purpose greatly increased the cost of litiga- 
tion. ‘To remedy this, the Legislature passed the subsequent 
act, under consideration, and which was intended to give to 
sworn accounts the same prima-facie standing in the courts as 
had been previously given to instruments charged to have 
been executed by the other party, to the extent of dispensing 
with further proof of their correctness, unless the same, or 
some items thereof, were denied, also under oath, in the nat- 
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ure of a plea of non est factum. As to the whole or so much 
of the account as may have been thus denied, the practice 
would remain as it “aforetime was.” 

The statute regulates the practice as to the evidence and 
also as to the pleading in such cases in those courts where 
written pleadings are necessary, and virtually requires that 
the parties should join in a sworn issue, when the account is 
intended to be contested in whole or in part. This is the 
practice which has prevailed in at least some of the districts 
in the State, and which is intimated as being proper by the 
Court of Appeals in Johnson v. Anderson, 2 Tex. Law Jour., 
276. 

To construe the statute otherwise would frequently preju- 
dice the rights of the plaintiff, who, without notice by sworn 
answer that his claim wouid be contested, might, without his 
witnesses being in attendance, confidently announce ready 
for trial, and then have his own oath overcome by the testi- 
mony of witnesses for the defendant, without the opportunity 
of supporting testimony; or else, to guard against this, he 
would have to keep his own witnesses in attendance; and 
thus the beneficial objects of the statute would be defeated. 

This rule would not apply to a separate and independent 
defense not going to the “justice” of the account sued on, 
relied upon to defeat the plaintiff’s cause of action. 

The plea in reconvention in this case did not set up such 
defense. , 

There being no error in the judgment below, the same is 
affirmed. 

AFFIRMED. 


Opinion March 14, 1879. 







March 25, motion for rehearing filed. 
George Mason, for motion. 


John T. Harcourt, resisting. 














ENGLisu v. MILTENBERGER. 


Opinion of the court. 





Opinion on rehearing, March 28, 187! 


Goutp, Associate Justice.—Giving to the words of the 
“Act to regulate the collection of accounts,” of April 2, 1874, 
their literal and ordinary meaning, the effect of the statute 
is merely to make the sworn account evidence sufficient to 
establish it prima facie, and that only when the party sought 
to be charged fails to deny under oath the justice of such 
account. The final clause attempts to prescribe when this 
last affidavit must be filed, but does not otherwise affect the 
meaning or construction of the statute. Prima facie, the 
sworn account of the plaintiff, not denied under oath, is suf- 
ficiently established ; but the statute uses no terms sufficient 
to preclude the defendant from rebutting this prima-facie case 
by competent evidence, although he may not have denied the 
account under oath. This, previous to the statute, the defend- 
ant had an undoubted right to do, and that right should not 
be denied him, unless authority for the change is to be found 
in the law. The statute regulates the burden of proof, but 
does not, we think, undertake to otherwise change the rules 
of evidence or pleading. If further changes in the law are 
desirable for the protection of parties suing on accounts, or 
to accomplish some beneficial result, it is the province of the 
Legislature to make them. 

The statute is comparatively recent, and we have no infor- 
mation justifying the conclusion that the general construction 
given it in the District Courts of the State has been that the 
defendant cannot disprove the plaintiff’s account, duly sworn 
to, unless he denies it under oath. 

That question was not before the Court of Appeals in the 
ease of Johnson v. Anderson, 2 Tex. Law Jour., 276, nor are 
any views expressed thereon in the opinion in this case. So 
far as we are advised, the question is one to be decided by 
us according to our views of the construction of the statute. 
Thus regarding it, the majority of the court is of opinion 
that the motion for rehearing be sustained, and that, the court 
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below having erred in excluding evidence offered by defend- 
ant to disprove the account of plaintiffs, the judgment be re- 
versed and the cause remanded. It is so ordered. 


REVERSED AND REMANDED, 


Justice Bonner dissented, and adhered to the original 


opinion. 


me 








ALEXANDER ALLEN ET AL. Vv. Tue City of GALVESTON. 


ASSESSMENT—CHARTER—CITY ORDINANCES.—Articles 1 and 2 of 
title 9 of the charter of the city of Galveston authorized the city 
council, among other things, to impose and assess a tax on each lot 
or fractional lot for one-third of the estimated expense of shelling 
the street fronting, adjoining, or opposite such lot or fractional lot. 
Under ordinances approved July 1, 1871, and April 2. 1872, an assess- 
ment was made for shelling Market street, by first ascertaining the 
expense of shelling the street opposite an entire block, and then 
assessing each lot in that block with one-third of its equal proportion 
of the entire expense, without regard to the actual estimated expense 
of shelling that portion of the street in front of the particular lot : 
Held— 

1. That the assessment was not of the character authorized by 
the charter. 

2. No power existed to make an assessment, except that which 
was derived from the charter. 

3. Whether the mode of assessing the property might have been 
less expeiisive to the tax-payer than if the charter power had been 
observed, is immaterial. The power to assess can only be exer- 
cised in the manner prescribed by the Legislature in the charter. 


2. TTAXATION—ASSESSMENT FOR LOCAL IMPROVEMENT.—The provis- 


ions of article 1 of title 6 of the Galveston city charter of 1876, and 
the tenth section of the act of August 19, 1876, **'To enforce the 
collection of delinquent taxes on lands assessed since 1870,”’ refer to 
ordinary taxation, and not to assessments for local improvements. 
Sueh assessments are not within the meaning of the word ‘ taxa- 
tion’’ as employed in our Constitutions and statutes, and its mean- 
ing cannot be enlarged so as to extend the power of sale conferred 
in cases of delinquent taxes, to delinquent back assessments. 
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3. CITY CHARTER—TAXATION—ASSESSMENT.—The collector of taxes 
for the city of Galveston was not authorized from October, 1873, to 
July 17, 1877, to sell for unpaid taxes property which had been assess- 
ed for street improvements fronting it. During that period, the 
only method of forced collection recognized by ordinance was by 
suit. 

4. TAXATION—TAX SALE.—Since the repeal of the Galveston city char- 

ter of 1871, the city council of Galveston has had no lawful author- 

ity to enforce tax assessments on city property, for improvement of 
contiguous streets, by levy and sale of the property by the city tax 
eollector. <A city ordinance adopted to accomplish such a result after 
the repeal of the charter of 1871, would be inefficient for that pur- 


pose . 


AppeaL from Galveston. Tried below before the Hon. 
William H. Stewart. 

In view of the opinion, when read in connection with the 
briefs of counsel, it is deemed unnecessary to incorporate in 
the statement of the case the ordinances which receive con- 
struction. They would fill several pages, and their import 
will be sufficiently understood from the opinion. 

Title LX, “streets and alleys,” of the charter of 1871, is as 
follows: 

«ARTICLE I.—Section 1. The city council shall be invested 
with full power and authority to grade, shell, repair, pave, or 
otherwise improve any avenue, street, or alley, or any portion 
thereof within the limits of said city, whenever, by a vote of 
two-thirds of the aldermen present, they may deem such im- 
provement for the public interest; provided the city council 
pay one-third and the owners of the property two-thirds there- 
of, except the intersections of the streets, from lot to lot, across 
the streets either way, shall be paid for by the city alone; pro- 
vided that not more than two thoroughfares extending from 
Fifteenth to Thirty-fifth street and north to the south line 
of Avenue D, otherwise known as Market street, and none 
other, shall be paved otherwise than with shells within any 
period of five years, and that the cost of two-thirds of such 
pavement of said two thoroughfares shall be paid through the 
issue of bonds of the city, bearing interest as in this charter 























ALLEN v. GALVESTON. [Galveston Term, 





Statement of the case. 





provided for other bonds and having five years or more to 
run, and said cost shall be assessed on the property fronting 
on said thoroughfares, to be collected in equal annual pay- 
ments, not less than five in number; and all moneys collected 
from these assessments shall be appropriated exclusively to 
the payment of the bonds issued for the payment of the cost 
of said pavement. 

“ArtIcLE [T.—Section 1. That whenever the city council 
shall determine to make any such improvement, they shall 
cause an estimate to be made of the probable cost thereof by 
the street commissioner, or by some other officer of the city, 
or by a committee of aldermen, and such officer or com- 
mittee shall also report a full list of all lots or fractional lots, 
giving number and size of the same, and the number of the 
block in which situated, and the names of the owners thereof 
if known, and such other information as may be required 
by the city council, and if there be any lot or fractional lot 
the owner of which is not known, the same shall be entered 
on such list as unknown. It shall be the duty of the officer 
or committee aforesaid to enter on said list, opposite each lot 
or fractional lot lying and being on each side of the street. 
avenue, or alley so to be improved as aforesaid, one-third of 
the estimated expense for such work or improvement on such 
avenue, street, or alley fronting, adjoining, or opposite such 
lot or fractional lot, and on the acceptance and approval of. 
said report and list by the city council said amounts shall be 
imposed, levied, and assessed as taxes, and shall be a lien 
upon the property until the payment of the same. 

“ArticLeE II.—Section 1. That after such action on the 
part of the city council as above provided for, such officer or 
committee shall give notice as may be required by ordinance 
of said tax being due and within what time payable, and shall 
commence forthwith to collect the same. That after the ex 
piration of the period for payment of said tax said officer or 
committee shall levy on so much of any property on said list 
on which said tax has not been paid as will be sufficient to 
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pay the same, and the same notice of sale as is required in 
sales for other taxes shall be given; and if said tax is not 
paid before the day of sale said officer or committee shall 
sell said property in the manner and under the circum- 
stances and to the extent and subject to the same conditions 
which are or may be provided by ordinance for the sale of 
real estate in the city of Galveston charged with the payment 
of taxes imposed by said corporation, and said officer or com- 
mittee shall execute a deed to the purchaser at any such sale, 
and all the provisions of this act in reference to a deed drawn 
by the collector of taxes shall apply to the deed provided for 
in this section. 

“ArticLe [V.—Section 1. That in addition to the power 
and authority granted to the city council to collect said assess- 
ments of taxes as aforesaid, they shall have the further and 
additional remedy of instituting suit in the corporate name in 
any court having jurisdiction for the recovery, against any 
owner of said property, for the amount due for any such work 
so made as aforesaid; and the city council shall provide by 
resolution or ordinance, under the provisions of this act, for 
carrying out and executing the powers in the title conferred, 
and may adopt such resolutions and enact such ordinances 
and make such rules and regulations as they may deem nec- 
essary.” 

Title VI, “ collection of taxes,” is as follows: 

“ArticLE XIV.—Section 1. That the foregoing provis- 
ions under head of Title VI, relating to notices, assessments, 
and collection of taxes on personal property, and all other 
provisions thereof not inconsistent with this section, shall 
also apply to real estate, but that no sales of real estate shall 
take place unless by decree of the District Court of Galveston 
county at some regular term thereof; and the city council 
may by ordinance enact the mode and manner in which suits 
for collection of taxes due and unpaid on land shall be insti- 
tuted, and may have such other and further power regulating 
the proceedings necessary for the sale of the land as it thinks 
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best and is not inconsistent with the laws and Constitution 
of the State; provided that no sale shall be made until the 
owner, has thirty days’ notice thereof, which notice may be 
given actually by any officer of this city or by advertisement 
for sixty days, which advertisement may merely so describe 
the property as to designate it, and it shall not be necessary 
to set out the owner’s name unless the same is known; and 
further provided that such owner, his agent or attorney, may 
redeem said property within two years from the day of sale 
by paying the purchaser or purchasers the full amount of his 
bid and costs of suit, with interest thereon at the rate of 
twelve per cent. per annum from day of sale; and further 
provided that the purchaser or purchasers may apply to the 
District Court at any time after said expiration of two years 
for confirmation of sale, and which said decree of confirmation 
shall vest full and absolute title in the purchaser or purchasers 
of said property, their heirs or assigns; and said District Court 
shall take and exercise all jurisdiction required to carry this 
into effect, and such ordinances as may be passed by the city 
council relative to the subject-matter.” 


Ballinger, Jack & Mott, for appellants. 

I. To authorize an assessment for an improvement of the 
streets, such as shelling them, there must have been some 
intelligible, definite plan therefor, prescribed by the city 
council, and the cost therefor must have been estimated and 
the names of owners of lots reported in advance. Neither 
was done in this case. 

The charter invests the city council with full power and 
authority to grade, shell, repair, pave, or otherwise improve 
any avenue, street, or part thereof, by a two-thirds vote of 
the aldermen present. (Title 9, art. 1.) 

‘When such improvement was determined on, the council 
was to cause estimates to be made of the probable cost; a list 
of all lots or fractional lots on the street to be improved, with 
names of owners and proportion of the estimated expense to 
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each, were to be reported; and on the acceptance and ap- 
proval of said report and list by the city council, said amounts 
were to be imposed and ussessed as taxes on the property and 
to be a lien until payment. (Art. 2, sec. 1.) 

The ordinance of July 1, 1871, ordains the grading with a 
coating of sound clam shells, not less than fifteen inches in 
thickness, and to a proper grade, for a pavement of not less 
than six inches in thickness, of certain streets, not including 
Market street. 

Nothing of the kind was done as to Market street. 

The ordinance of April 2, 1872, provides that no street 
improvement, by grading, shelling, or paving, shall be under- 
taken until the city council has, by special resolution, defined 
the street or streets to be improved, also the particular kind 
of improvement to be made, whether by grading and shelling 
or paving. 

The statement of facts admits the proceedings of the coun- 
cil and its officials to be correctly set forth. None other is 
alleged by the city; thus showing that no act of the council 
ever determined on shelling Market street from Twenty-fifth 
to Thirty-third street ; ever determined on the depth, extent, 
amount, or any other plan or mode of shelling; no estimate 
thereof was made in advance, no assessment based on such 
estimate, and no previous report of owners of lots. But 
upon a report that an amount of shells had been used, and 
the cost thereof, the assessment was then made and lot owners 
subsequently ascertained. 

Strict construction of the power and proceedings. (Cooley 
on Tax., 209, 215, note 2, 216, note 2, 418, 461, 464; Burr. 
on Tax., 371 et seqg., 471,472; Dill. on Mun. Corp., secs. 606, 
note 3, 658.) 

All prerequisites to be complied with. (Yendav. Wheeler, 
9 Tex., 408; Robson v. Osborn, 13 Tex., 298; Devine v. Mc- 
Culloch, 15 Tex., 488; Wofford v. McKinna, 23 Tex., 36; 
Kelly v. Medlin, 26 Tex., 48; Davis v. Farnes, 26 Tex., 296 ; 
Clegg v. The State, 42 Tex., 605; Cooley, 464; Burr., 400, 
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477, 499; 2 Dill. on Mun. Corp., sec. 610, note 8; Sharp v. 
Speir, 4 Hill, 84; Petition of Cameron, 50 N. Y., 502; State 

Jersey City, 36 N. J. Law, 188; Covington rv. Casey, 3 
Bush, 698; nggegeale ». Cleveland, 1 Ohio St., 131, 133; Me- 
Comb v. Bell, 2 Minn., 307; Hewes v. Reed, 40 Cal., 2 
Folz v. Cincinnati, 2 Handy, 261.) 

Functions of council could not be delegated. (Dill. on 
Mun. Corp., sees. 60, 567, 618, 649, and notes; Thompson v. 
Schermerhorn, 6 N - , (2 Seld.,) 92; Hydes v. Joyes, 4 Bush, 
(Ky.,) 468; 34 N. J.,163; 18 Md., 300; 4 Cush., 438; 5 Cush., 
272; 11 Cush., os 3 Story, 411; 34 N. J., 163; 50 IIL, 28 
43 Mo., 359; 13 Cal., 244.) 

If. The city council of Galveston had no lawful authority, 
under the charter of 1871, to enforce these assessments by 
levy and sale by its tax collector, nor otherwise than by 
suit. 

Section 1 of article 14 of title 6, “collection of taxes,” pro- 
vides: “No sales of real estate shall take place unless by 
decree of the District Court of Galveston county at some 
regular term thereof.” 

III. No authority to levy and sell for assessments prior to 
1876, was conferred by the charter of 1876, nor exists other- 
wise by law. (Cooley on Tax., 40, 201, 209, 418, 324, and 
note 1, 221, note 2; Burr. on Tax., pp. 371, 372, 433, 434, 
435, sec. 5, note 1, sec. 148.) 

Laws or provisions relating to taxes do not apply to assess- 
ments for local improvements. (Roundtree v. Galveston, 
42 Tex., 625; Austin v. Gulf, Colorado and Santa Fe Rail- 
road Co.,45 Tex., 271; Cooley, 146-148, 418, 469; Burr., 5, 
4, 435, 460, 461; 2 Dill. on Mun. Corp., sec. 617; Sharp »v. 
pone 4 Hill, 76,92; Paine v. Spratley, 5 Kan., 546; Norfolk 

», Ellis, 26 Grat., 296.) 

The charter of 1876 does not give power of sale for past 
local improvements. (Cooley, 40, 221, 300, 315, note 1, 324, 
note 1,461, 469; Burr., 433, 435, sec. 148; Blackw., 518, 519; 
Sharp v. Speir, 4 Hill, 76; Ham v. Miller, 20 Iowa, 450; Me- 
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Innery v. Reed, 23 Iowa, 410; Merriam v. Moody, 25 Iowa, 
163; Paine v. Spratley, 5 Kan., 546.) 

IV. The city charter of 1871 gave no authority to shell 
streets and make assessments therefor, payable in five annual 
payments, on which interest should be paid; and no such 
assessment was legal. 

Section 1 of article 1, title 9, provides that the city may 
pave two thoroughfares within certain limits otherwise than 
with shells, within any period of five years, and pay for the 
same in bonds of the city, the cost to be assessed on the front 
property in at least five equal annual payments. 

The provision as to shelling, by the charter, was simply 
that the cost of one-third of the estimated expense therefor 
should be assessed against the front lot, and imposed, levied, 
and assessed as taxes, and a lien upon the property until pay- 
ment. (Sec. 1, art. 2, title 9.) 

No authority was given to the city by the charter to issue 
bonds for shelling the streets; nor to apportion the cost there- 
for in annual assessments of five or any other number of years; 
nor to attach interest of ten per cent., or any other amount, to 
such assessments. (Cooley on Tax., p. 13, note 1, p. 300; 
Mayor v. Ray, 19 Wall., 468; Hitchcock v. City of Galveston, 
2 Woods, 212; Id., 6 Otto, 341; Id., opinion of Judge Brad- 
ley, U.S. Cireuit Court, Galveston, May, 1878; Union Pacific 
Railroad Co. v. Lincoln Co., 3 Dill., 302, 303; Burr. on Tax., 
337; Thomas v. Port Huron, 27 Mich., 320; State v. Petti- 
neli, 10 Nev., 147; Lueas v. San Francisco, 7 Cal., 473; Zott- 
man v. San Francisco, 20 Cal., 102; Nicolson Paving Co. v. 
Painter, 35 Cal., 705.) 

Could not impose interest on penalties. (Blackw., 195, 
196, 250; City of Augusta v. Dunbar, 50 Ga., 394; 26 Vt., 
482.) 

Excess vitiates. (Lacey v. Davis, 4 Mich., 157; Case r. 
Dean, 16 Mich., 32, 33; Clarke v. Strickland, 2 Curtis, 444.) 

V. The shelling of Market street was done and completed 
by the council under the act of the Legislature of Texas of 
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December 2, 1871, chapter 166, authorizing the city to issue 
and negotiate its bonds, among other things, for grading, 
shelling, paving, and repairing its streets, te the amount of 
$350,000, and paid for in said bonds, and the cost thereof in 
said bonds could not be subsequently assessed on the prop- 
erty owners. 

On the 7th of December, 1872, the council directed the 
purchase of shells to be used for shelling Market street from 
Twelfth to Thirty-third, and that the above street improve- 
ment or shell bonds were appropriated to pay for same. 

After the shelling had been done and paid for in said 
bonds, the street superintendent reported the cost, the engi- 
neer made the assessment therefor on the lots, and it was 
approved by the council. 

The act of the Legislature of December 2, 1871, section 2, 
expressly provided for the payment of the bonds, principal 
and interest, by setting apart a percentage from the general 
revenues of said city from taxation, to remain unappropriated 
until all said bonds are paid off. 

The statement is thus plain that there were two wholly dis- 
tinct modes by which the city could shell its streets: First, 
under its charter, by making previous estimate and assessing 
it against the abutting lots; second, by doing the work and 
paying for it in bonds, issued under authority of the Legisla- 
ture, at the general expense of the city. (Burr. on Tax., p. 
471; Cooley on Tax., 221, 255, 256; Louisville v. Hyatt, 5 
B. Monr., 202, 203; Folz v. Cincinnati, 2 Handy, (Ohio,) 
261, and authorities cited.) 

VI. The assessment authorized by the charter on each lot 
or fractional lot was for one-third of the estimated expense 
for the improvement on the street fronting, adjoining, or 
opposite such lot or fractional lot. The assessment made 
and enforced was for one-third of the cost of the improve- 
ment of the street in front of the entire block, in proportion 
to the frontage of lots or parts of lots therein, and the assess- 
ment was in violation of the charter and void. (Burr. on 
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Tex., pp. 471, 472; State v. Hudson, 5 Dutch., (N. J.,) 104; 
State v. Bergen, 5 Id., 266; Clapp v. Tartford, 35 Conn., 66; 
2 Dill. on Mun. Corp., sees. 610, 620; 12 Wis., 562.) 

VIT. The sale was advertised and made, not on the assess- 
ments made by the city engineer and approved by the council, 








but on some arbitrary theory of the amount due, by the col- 
lector, which was unauthorized and void, leaving the amount 
due wholly indefinite and uncertain. 

For example, the advertisement of sale was: “ Peter Alme- 
ras, lot 1 in block 507; amount due $75.32, and all interest 
due.” 

The assessment by the city engineer against this lot was: 
Total amount, $94.17; due October 6, 1873, $18.83; Octo- 
ber 6, 1874, $20.71; October 6, 1875, $22.59; October 6, 
1876, $24.47; making $87.30, exclusive of the last install- 
ment, due October 6, 1877. 

The advertisement was also for “all interest due.” In- 
terest due on what principal—from or to what date—at what 
rate of interest? Nowhere stated, nor any basis furnished, 
even of conjecture. The same as to all other lots. (Cooley 
on Tax., 336; Blackw., 250, note a; Clarke rv. Strickland, 
2 Curtis, 443.) 

VIIL. If the ordinance of July 17, 1877, should be held 
valid, there was no substantial compliance with its require- 
ments by the collector, first, in giving to the owners thirty 
days’ written notice that assessments were due and payable; 
second, in giving same notice of sale as is required in sales 
for taxes; third, making sale in the manner provided for the 
sale of real estate by the charter. 

Section 96 of the charter provides that when real estate is 
sold, the smallest portion of ground, to be taken from the east 
side of the premises, shall be sold; provided any person will 
take the same and pay the taxes, costs, and fees. 

The case shows that no such mode of sale was advertised. 
(Lockhart v. City of Houston, 45 Tex., 323, 324; Clegg r. 
The State, 42 Tex., 611; Cooley on Tax., 304, 305, 334, 335, 
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and references; Warner v. New York, 8 N. Y., 132; Blackw., 
196, 197, 221.) 

IX. If the act of the Legislature of August 19, 1876, to en- 
force the collection of delinquent taxes, &c., should be held to 
apply to assessments for local improvements previously made 







in towns and cities throughout the State, the provisions of 





the act were not observed, and advertisement and sale were 
void. No copy of delinquent list was posted for sixty days, 
in compliance with sections 2 and 4 of said act. No offer to 
the bidder who will pay the taxes, &c., for the least amount 
of said real estate, nor any designation of corner from which 
it should be taken. (Sec. 7, p. 257.) 

No opportunity to point out property. (Yendav. Wheeler, 
9 Tex., 408; Pitts v. Booth, 15 Tex., 453; Cooley on Tax., 
334, 335, note 1; Belden v. The State, 46 Tex., 108, and an- 
thorities above.) 

X. That, as appears by said advertisement, sales are to be 
made for assessments on certain lots on Market street as fol- 
lows: Block 505, lots 6 and 7, $148.72; block 567, lots 9 
and 10, $150.08; block 572, lots 5 and 10, $288.96; block 
565, lots 8 and 9, $148.72; block 566, lots 8 to 11, $298.80; 
block 566, lots 12, 13, and 14, $224.40; block 565, lots 12 
and 13, $144.72. Whereas by said charter the assessment 
was required to be on each lot or fractional lot improved for 






























its proportion of the estimated expense for such work or im- 
provement on such street fronting or adjoining such lot or 
fractional lot, and said assessments are void, nor can any 
such sale be legally made. (Clegg v. The State, 42 Tex., 
605; Cooley on Tax., 279, 280; Burr. on Tax., 212; 18 Cal., 
149; 9 Ohio, 43; 33 Ind., 30.) 


R. V. Davidson, for appellees. 
I. The city council, in making the assessments herein com- 
plained of, complied with and acted in conformity to the 
charter of the city of Galveston of May, 1871; said assess- 
ment created a valid lien on the property of appellants; 






















1879.1] ALLEN v. GALVESTON. 313 





Argument for the appellees. 








that the sale by virtue of said assessments was legal, and 
that said city has a valid legal title to said property, subject 
only to appellants’ right of redemption. (Charter of City of 
Galveston of May 16, 1871, title 9, arts. 1-4; Cooley on Tax., 
464, note 4, and references; Burr. on Tax., 483; Sorchan v. 
City of Brooklyn, 62 N. Y., 339; Howell v. City of Buffalo, 
37 N. Y., 267; Eager v. City of New York, 46 N. Y., 100; 
Schenley v. Commonwealth, 386 Penn., 56, 57; Steckert v. 
City of East Saginaw, 22 Mich., 113.) 

If. The city council of the city of Galveston has power, 
under the charter of 1876, “to make all such rules and reg- 
ulations” as they may deem necessary for the collection of 
all taxes due and becoming due said city; the city council, in 
pursuance of such authority, by ordinance, empowered the 
collector to levy upon and sell the property to satisfy unpaid 
assessments; also, by laws of the statute of 1876 the collector 
Was empowered to make such levy and sale. (Burr. on Tax., 
433, 434; Charter of 1871, title 9, art. 3, sec. 1; Charter of 
1876, title 6, art. 1, see. 88; City of St. Louis v. Russell, 9 
Mo., 502; City of St. Louis v. Allen, 13 Mo., 412; Stats. of 
1876, p. 258.) 

Ill. The city charter of 1871 gave the city council power 
to shell Market street, and therein gave said council author- 
ity to make regulations for the payment and collection of 
assessments due said city from appellants by virtue of such 
shelling. 

The city council had authority to fix the rate of interest on 
such assessments, and did provide by ordinance that said 
assessments should “bear interest at the rate of ten per cent. 
per annum.” 

Section 1 of article 1, title 9 of the charter of 1871, invests 
the city council with power to shell, grade, pave, or otherwise 
improve any avenue, street, or alley. 

Section 1 of article 4 of said title and charter empowered 
the city council with authority to pass ordinances and resolu- 
tions to carry out the power given in the above section; and 
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further empowered the city council to pass such ordinances 
and resolutions and make such regulations as said council 
might deem necessary. 

‘The ordinance of April 2, 1872, provides that assessments 
for streets shall be payable in five annual installments, bear- 
ing interest at ten per cent. per annum. 

IV. The city council, under the act of the Legislature of 
1871, was empowered to issue bonds for improvements upon 
streets, and have power to collect assessments from persons 
whose property adjoined such improvements to pay for said 
bonds so issued. Such was the action of the city authorities 
in these assessments. 

The ordinance of April 2, 1872, provided that two-thirds 
of the costs of improvements of streets shall be assessed 
against property immediately adjoining. 

The resolution of the city council of December 7, 1872, 
provided for the issuance of “street improvement or shell 
bonds” to pay for the improvements of Market street, for 
the payment of which these assessments were made. (Char- 
ter of 1871, title 9, arts. 1, 2,3, secs. 1; Burr. on Tax., 466; 
49 Cal., 546.) 

V. These assessments were equitably made on the several 
pieces of property on each side of the street improved, and 
are a substantial and sufficient comphance with the charter. 

Should there be a failure to comply with the charter, and 
any assessments be improper or illegal, then, in order to main- 
tain their proposition made herein, appellants must first offer 
to pay for the benefits actually received. (Charter of 1871, 
title 9; Burr. on Tax., 474; Morrison v. Hershire, 32 Iowa, 
271.) 

VI. The sale was advertised and made for the whole 
amounts due on the respective lots at the date of said sale, 
and was therefore legal and valid. (Dill. on Mun. Corp., 
sec. 290.) 

VIL. The notice and advertisement for sale of property for 
the collection of tax assessed were in pursuance of the act of 

















ALLEN v. GALVESTON. 





Opinion of the court. 





the Legislature of 1876, the provisions of which apply as well 
to the collectors of taxes of cities as to those of State and 
counties. (Stats. of 1876, pp. 258, 263.) 

VII. The deed of conveyance of property sold for taxes 
vests a good and perfect title in the purchaser of such prop- 
erty, and can only be impeached for actual fraud. (Const. 
of 1876, art. 8, sec. 13; Laws of 1876, pp. 255-259.) 

IX. The property of appellants which was assessed and 
sold being property which fronted on the street improved, 
was especially benefited and enhanced in value by reason of 
such improvement; and it would be inequitable and unjust 
to burden the people at large with the whole tax for such 
improvement, which would be the effect of declaring the 
ussessments void. (Burr. on Tax., pp. 465-467; Cooley on 
Tax., pp. 416,417; Kirby v. Shaw, 19 Penn. St., 258; Litch- 
field v. Vernon, 41 N. Y., 123, 133; Lockwood v. St. Louis, 
24 Mo., 20, 22.) 


GouLpb, Associate Justice.—This suit was brought by the 
appellants, twenty-seven in number, to obtain an injunction 
against a sale by the tax collector of the city of Galveston of 
lots and parts of lots fronting on Market street, for assess- 
ments thereon for shelling the street in front of the blocks 
containing said lots. ‘The advertisement of the sale, all the 
sections of the charter, the ordinances of the council, and the 
proceedings of the officials under which said assessments were 
made, are set forth by exact copies thereof, and the authority 
to make the sale and the validity thereof are denied. 

Preliminary injunction being refused, the petition was filed 
in court. The sales were made by the city collector, and the 
city of Galveston became the purchaser of all the lots offered 
for sale, bidding the amount of the tax and costs on each. 

Defendants answered, first, by general demurrer; second, 
by general denial; third, by affirming the lawfulness and suf- 
ficiency of the assessment, proceedings, and sale, but suggest- 
ing no other act or proceeding than set out in the petition ; 
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that the city had purchased the property at said sale and 
holds the lawful title thereto, subject only to the right of 
redemption of same, and denying all right to relief; fourth, 
that the property of the plaintiffs had been enhanced in value 
by the shelling done by the city, and that it was inequitable 
that the burden therefor should be imposed on the city at 
large. By supplemental petition, the sales were alleged, and 
prayer that they should be set aside and the sale and assess- 
ment declared void. Plaintiffs’ demurrer to the third and 
fourth pleas was overruled. The cause was submitted to the 
court on an agreed statement of facts, as follows: 

“For the purposes of the trial of this cause, it is admitted 
that the copies from the charter and ordinances of the city of 
Galveston, and from the proceedings of the council, and from 
the officials thereof, recited and set forth in the petition, the 
advertisement by F. R. Lubbock, tax collector, as copied in 
the petition, are correct and are evidence in the case; that 
sale was made by said tax collector on Tuesday, the 2d of 
October, 1877, as stated in the supplemental petition, and the 
property as advertised was all bid in by said Lubbock for the 
city of Galveston, for the amount of the tax claimed, interest 
and costs, and deeds made to the city therefor. 

“That plaintitts were respectively the owners of the prop- 
erty, as advertised, set opposite their names in exhibit No. 1. 

“The charter and ordinances of the city, and any ordinances 
or proceedings of the city council bearing on the subject, may 
be added to the statement of facts and presented to the 
Supreme Court.” 

The court gave judgment for the defendants aud dismissed 
the suit. Motion for new trial was overruled. 

The questions presented are as to the validity of the assess- 
ments and of the sale of the lots by the tax collector of the city. 
The power and authority of the city council, under the charter 
of 1871, to shell Market or any other street of the city, and to 
assess two-thirds of the probable cost or estimated expense of 
such improvement on the lots fronting on said street, is not 
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questioned. (Roundtree v. City of Galveston, 42 Tex., 625.) 
The position of appellants is, that the city council failed to 
exercise this power in the manner prescribed by law, and that 
for this reason no valid assessment has ever been made on 
their respective lots. Their position is further, that if the 
assessments were valid, the sale by the tax collector without 
suit was unauthorized, and was otherwise irregular and in- 
valid. 

One objection to the assessment is embodied in the follow- 
ing proposition, made in the brief of counsel for appellants: 
«The assessment authorized by the charter on each lot or 
fractional lot was for one-third of the estimated expense for 
the improvement on the street fronting, adjoining, or oppo- 
site such lot or fractional lot. The assessment made and 
enforced was for one-third of the cost of the improvement 
of the street in front of the entire block, in proportion to the 
frontage of lots or parts of lots therein, and the assessment 
was in violation of the charter and void.” 

The counter-proposition of counsel for appellees does not 
deny this construction given to the charter, but merely asserts 
in general terms that the assessments were “equitably made 
on the several pieces of property on each side of the street 
improved, and are a substantial and sufficient complianee 
with the charter.” Looking to the second article of the 
charter, under the title “streets and alleys,” we find that it 
requires to be entered on the list of lots, with names of own- 
ers, &c., “opposite each lot or fractional lot lying and being 
on each side of the street, avenue, or alley so to be improved 
as aforesaid, one-third of the estimated expense for such work 
or improvement on such avenue, street, or alley fronting, ad- 
joining, or opposite such lot or fractional lot.” 

The legislative intention seems to have been, to apportion 
to each lot or fractional lot one-third of the probable cost or 
estimated expense for shelling that part of the street opposite 
such lot or fractional lot. This mode of assessment must be 
assumed to have been adopted by the Legislature as substan- 
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tially apportioning the cost with reference to the benefit re- 
ceived. At best, and by any mode of assessment adopted, it 
is only practicable to approximate the relative benefit to each 
lot from the improvement, and in this case we cannot say 
that the mode of apportionment was otherwise than valid 
and proper. The power conferred on the council by the 
charter was certainly only to assess against each lot or frac- 
tional lot one-third of the expense, estimated or actual, of the 
shelling of that part of the street opposite that lot or fractional 
lot. 

These grants of power to make local assessments are strictly 
construed, and must be strictly followed. (Cooley on Tax., 
pp. 418, 464; Burr. on Tax., pp. 436, 471, 472.) 

It appears that the estimates of the cost were made for 
blocks, and not for each lot or fractional lot; that is, each 
lot is charged with its proportion of the expense of shelling 
the street opposite the block of which it forms a part, instead 
of the expense of shelling that part of the street in front of 
the lot itself. It is enough to invalidate it, that this is not 
the assessment authorized by the charter. It may be, in view 
of the comparatively uniform level of the streets of Galves- 
ton, that the difference would not be great. It may even be 
that the lots of plaintiffs have been assessed with less than 
they would have been had the directions of the Legislature 
been followed. The answer is, that the power conferred was 
to assess in one mode, and the power assumed by the council 
and officers of the city was to assess in another mode. No 
other power to make assessments existed in the council than 
such as was plainly conferred by the charter. The power to 
shell the streets and to assess two-thirds of the cost on the 
property owners, was undoubtedly vested in the council. By 
their action they were enabled to create a charge on the lots 
fronting on the street shelled. But until the steps prescribed 
by the charter are taken, there is no valid assessment. 

Another proposition submitted by counsel for appellants 
is, that “no authority to levy and sell for assessments prior 
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to 1876, was conferred by the charter of 1876, nor exists 
otherwise by law.” 

On behalf of the city, the power of the tax collector to levy 
and sell is claimed under the charter of 1876; the tenth and 
eleventh sections of the act of August 19, 1876, “To enforce 
the collection of delinquent taxes on lands assessed since Jan- 
uary, 1870”; and the amended ordinance of the city of July 
17, 1877. The provisions of the charter and statute referred 
to, so far as material to be stated, are as follows: 

Section 88 of article 1, title 6, «collection of taxes,” gives 
the council “ Power to provide by ordinance for the prompt 
collection of all taxes assessed, levied, and imposed by this 
act, or hereby authorized and due, or becoming due to the 
said city, and to that end may and shall have full power and 
authority to sell real as well as personal property, and may 
and shall make all such rules and regulations and ordain and 
pass all ordinances as they may deem necessary to the levying, 
laying, imposing, assessing, and collecting of any of the taxes 
herein provided.” (Special Acts of 1876, p. 24.) 

Section 165 vests in and authorizes to be prosecuted by the 
corporation thereby created all rights, actions, fines, penalties, 
and forfeitures, in suit or otherwise, accrued under the laws 
heretofore in force; and no suit pending: is to be affected by 
the act, but is to be prosecuted or defended by the corporation. 

Section 10 of the “Act to enforce the collection of delin- 
quent taxes on lands assessed since January, 1870,” (Acts of 
1876, p. 258,) provides: “The provisions of this act in refer- 
ence to the seizure and sale of real and personal property for 
taxes, penalties, and costs due thereon, shall apply to collect- 
ors of taxes for towns and cities, as for collectors of taxes for 
counties, and they shall be governed in selling real and per- 
sonal property by the same rules and regulations in all respects 
as to time, place, manner and terms, and making deeds, as are 
provided for collectors of taxes for counties.” 

Section 20 of the “Act regulating the duties of tax collect- 
ors in reference to the seizure and sale of property of delin- 
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quent tax-payers, and to define the further duties, powers, 
qualifications, and liabilities of collectors of taxes, and to 
regulate their compensation,” approved August 21, 1876, is 
literally the same as the preceding section. 

These provisions seem to refer to ordinary taxation, and 
“not to assessments for local improvements.” Such assess- 
ments are not within the meaning of the term “taxation” as 
“usually employed in our Constitutions and statutes.” (Burr. 
on Tax., p. 435; Cooley on Tax., p. 446; Sharp v. Speir, 4 
Hill, 76; Austin v. Gulf, Colorado and Santa Fe Railroad, 
45 Tex., 271; Roundtree v. City of Galveston, 42 Tex., 626; 
Burr. on Tax., sec. 150, citing Paine v. Spratley, 5 Kan., 525; 
Leavenworth v. Laing, 6 Id., 274.) 

Such being the ordinary meaning of the word “taxes,” no 
sufficient reason is perceived for enlarging its meaning, in the 
charter or statute, so as to extend the power of sale conferred 
in cases of delinquent taxes, to delinquent local assessments. 
The strictness of construction applied to statutes granting such 
power, will not allow of this. (Burr. on Tax., pp. 433-435; 
Cooley on Tax., p. 461.) 

If, however, the charter refers to assessments as well as 
taxes, it, by its terms, provides onft for taxes “assessed, lev- 
ied, and imposed by” that act, and would not include assess- 
ments under the former charter. 

For these reasons, we are satisfied that the power to levy 
and sell without suit, if it existed, was derived, not from the 
charter of 1876 or the statute of that year, but from the char- 
ter of 1871. By the terms of that charter, (title 9, arts. 3, 4,) 
the power was granted to the city council to collect by levy 
and sale, or by suit; but the ordinances enacted by the council 
made no provision for such levy and sale. On the contrary, 
they directed that in all cases suit be brought. (See ordi- 
nance of April 2, 1872, sec. 3.) 

We do not doubt that, under the charter of 1871, it was 
competent for the city council to direct that colleetions in 
eases of non-payment of assessments be made by suit, and 
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that, whilst section 3 of the ordinance of April, 1872, was in 
force, the collector was not authorized to proceed by levy and 
sale. It is evident from the terms of the charter that the levy 
and sale were to be made in pursuance of regulations to be 
prescribed by ordinance, and in the fourth article the power 
and authority to collect are spoken of as granted to the city 
council. 

At the time these assessments were made, (October, 1873,) 
and subsequently up to the amended ordinance of 1877, the 
collector was not authorized to sell, because the ordinances 
of the city council directed collection by suit. 

The repeal of the charter of 1871 preceded the amendment 
of the ordinance by which a levy and sale were attempted 
to be authorized. After that repeal, our opinion is that the 
power of the city council over the subject must be derived 
from the new charter, or from some provision therein by rea- 
son whereof the power continued notwithstanding the repeal 
of the charter granting it. We have been cited to no clause 
in the new charter sufficiently comprehensive to support such 
continuance of power in the city council, and in our opinion 
the ordinance of July, 1877, if designed to affect the remedy 
in cases where the assessment was made, and the delinquency 
occurred under the charter of 1871, was ineffectual for that 
purpose, 

Other objections, both to the assessments and to the sale, 
have been urged; but it has not been deemed necessary to 
pass upon them. Because the assessment was not made in 
pursuance of the authority conferred, and because the sale as 
made was unauthorized, our opinion is that the judgment of 
the court below is erroneous. It is accordingly ordered that 
the judgment be reversed and the cause remanded. 


REVERSED AND REMANDED. 


This case was taken to Austin Term. Opinion April 15, 
1879. 
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Tuomas Dienan v. B. G. SHIELDs. 


1. COLLECTOR OF CUSTOMS.—A collector of customs may delegate to 
his deputy the duty of receiving and keeping customs moneys, as 
eashier in his office, without violating the regulation prohibiting cus- 
toms officers from performing their duties by substitutes. 

2. DEPUTY COLLECTOR OF CUSTOMS.—A deputy collector of customs 
may, in case of the absence, disability, or death of his principal, 
perform the duties of collector in receiving and keeping customs 
moneys, as well as other duties of collector, without such special duty 
being designated in his appointment. 

3. DEPUTY COLLECTOR OF CUSTOMS.—The collector of customs is re- 
sponsible for the acts of his deputy, and, even when performed after 
his death, his estate is responsible. Though the law prescribes no 
bond for the deputy, the collector may exact one, for his security 
against defaleation, before or after the appointment of the deputy. 

4. BoND.—See case for a common-law bond, voluntarily given, which 
was held to have been properly enforced. 

5. EVIDENCE—PRACTICE.—In a suit against a security on an officer’s 
bond, for the defaleation of his principal, it is immaterial whether 
the admissions of the principal were correctly admitted in evidence 
or not, the defalcation being sufficiently established by evidence 
aliunde, and the case tried without the intervention of a jury. 


ON MOTION FOR REHEARING. 


1. DEPUTY COLLECTOR OF CUSTOMS.—Whilst deputy collectors are 
constituted and appointed by the collector with the approval of the 
Secretary of the Treasury, their tenure of office is, in the opinion of 
this court, de facto at the will of the collector. 

2. COLLECTOR OF CUSTOMS.—Whilst the regulations forbid a collector 
of customs from residing out of his district, farming out his office, 
and performing his duties by substitute, he is not prohibited from 
acting by his deputy in the receipt and custody of customs moneys, 
or the performance of other official duties. 

3. DEPUTY COLLECTOR'S BOND.—A bond executed by a deputy collector 
of customs to his principal, for the faithful performance of the duties 
of cashier in the custom-house office, does not impose on the deputy 
the performance of other or greater duties than are required by law, 

nor is it invalid because exacted colore officii. 





Error from Galveston. Tried below before the Hon. Wil- 
liam H. Stewart. 
Suit was brought by B. G. Shields upon a bond given by 
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Stone to him as collector of customs and disbursing agent 
for the Galveston district,and upon which Dignan was surety. 
The condition of the bond was as follows: 

«That whereas the said Benjamin G. Shields, as collector 
of customs aforesaid, hath appointed the said Edward L. Stone 
as cashier in the office of collector of customs, and the said 
Benjamin G. Shields hath, pursuant to law, appointed the 
said Edward L. Stone to act, in case of sickness or unavoid- 
able absence, in place of the said Benjamin G. Shields as dis- 
bursing agent for the United States for the customs district 
of Galveston, Texas: Now, therefore, if the said Edward L. 
Stone shall truly and faithfully execute and discharge all the 
duties as cashier, in case of sickness or unavoidable absence, 
in place of Benjamin G. Shields as disbursing agent of the 
United States aforesaid, then this obligation to be void and 
of none effect; otherwise it shall abide and remain in full 
force and virtue. Epwarp L., Stone. 

Tuomas Drenan.” 

The defendant excepted to the petition for the following 
causes : 

1. That the bond was made without the authority of law to 
bind the defendant or to make him liable as surety for E. L. 
Stone as cashier in the office of collector of customs, no such 
office being created or recognized by the laws of the United 
States. 

2. That the duties of such pretended officer, to wit, cashier 
in the office of the collector of customs, are not set forth in 
said bond or in said petition. 

3. That the condition of said bond is uncertain, indefinite, 
and undefined in all and every feature of said condition re- 
lied on by plaintiff for recovery in said action. 

The exceptions were overruled, which was assigned as 
error. 

The defendant also filed a general denial, and pleaded 
specially, that Shields obtained and extorted the bond from 
Stone and Dignan by his representation that the bond was 
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Argument for the plaintiff in error. 





made in pursuance of the requirements of law, and that he 
would remove him from the position he then held as deputy 
collector of customs if he did not assume the duties required 
of him and designated in the bond, and that the duties so 
required were more onerous and responsible than his duties 
as deputy collector and disbursing agent required of him. 

4. That Shields, as collector of customs and disbursing 
agent of the government, was charged by the laws of Con- 
gress and the regulations of the Treasury Department solely 
and personally with the custody of the public moneys col- 
lected in his district, together with such other depositaries as 
might be selected by the Secretary of the Treasury of the 
United States, and that Shields had no authority to make 
or appoint a deputy to perform the duties required of him 
personally; that Stone was not appointed by law, and his 
appointment by Shields was wrong, and therefore he could 
not recover against appellant. There were other matters 
pleaded, not necessary to notice. 

Without detailing the evidence, it may be remarked that 
the defalcation seems to have been clearly established, with- 
out regard to the apparent admissions of Stone, which were 
admitted over objection. Jury waived and judgment for 


plaintiff. 


Waul & Walker, for plaintiff in error.—At the date of the 
bond Stone held the position of deputy collector, from which 
he could only be removed by the Secretary of the Treasury, 
the manner of which removal is pointed out in Customs 
Regulations, arts. 1040-1043. 

Afterwards, in pursuance of law and under the require- 
ments of the Secretary of the Treasury, he received the addi- 
tional appointments of special deputy collector and special 
deputy disbursing agent. While holding these positions, 

and without any pretended additional compensation what- 
ever, and without any consideration, he was required, by the 
‘ arbitrary will of the collector, to take upon himself all the 
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duties and responsibilities of the office of collector, whether 
the collector was present or absent, sick or well. Assuredly, 
some authority should be shown for such an exercise of power; 
some law of Congress; some approval of the Secretary of the 
Treasury; otherwise the collectors might farm out their offices, 
give no personal care or supervision, simply looking to the 
strength of a bond presumed to be good enough at common 
law to protect the collector in his violation of law. It is, 
however, contended by plaintiff, as averred in his petition, 
that he had the right to control, suspend, or remove Stone 
from his position as collector. 

Our position is, that the collector has not the power to 
remove a deputy, a clerk, an inspector, or any subordinate. 
This power is vested, by the Constitution of the United States 
and the laws of Congress, in the Secretary alone. 

The deputy collector is a recognized “ officer of customs”’; 
his tenure of office is not dependent upon the will of his prin- 
cipal, nor does his office terminate with his death. (Rev. 
Stats., sec. 2625.) 

[ Counsel argued at length, citing, in support of their posi- 
tions, Cust. Reg., arts. 1034, 1165; Rev. Stats., sees. 1004, 
2634; Const. of U. 8., art. 2, sec. 2; 4 Opinions of Att’ys- 
Genl., pp. 162, 164; ex parte Hennen, 13 Peters, 259; United 
States v. Hartwell, 6 Wall., 385; 2 Benedict, 357; United 
States v. Gaussen, 2 Woods, 97; United States v. Tingey, 
5 Peters, 125; 1 Curtis, 136; Churchill v. Perkins, 5 Mass., 
541.] 

The case in 1 Curtis, 136, and all other cases to which we 
have been referred, whether the sureties have been held or 
not, clearly lay down the principle, that if a public officer 
has used his official authority to induce a subordinate, or 
one under his power, to enter into an obligation not required 
by law, it is not binding. And Sewell, J., in Churchill v. 
Perkins, 5 Mass., 541, states: “ When the plaintiff demands 
the fruit of an obligation colore officii, it must be shown that 
the demand is justitied by some authority of the officer; other- 
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wise it is against sound policy, and is void by the principles 
of the common law.” 


Price & Wilson, Willie & Cleaveland, and J. R. Burns for the 
defendant in error. 

I. The office of cashier in the office of collector of customs 
is authorized by law. (Rev. Stats., sec. 2630; Reg. Treas. 
Dept., arts. 1004, 1165.) 

II. The custody and control of money belonging to the 
United States may be delegated by the collector to a sub- 
agent or cashier, the collector being responsible for his acts. 
(Stats. at Large, arts. 2619, 2630, 3639; Reg. Treas. Dept., 
arts. 1004, 1065; United States v. Barton, Gilp., 439 ; Schmaire 
v. Maxwell, 3 Blatchf., 408; Falleck v. Barney, 5 Blatchf., 
38.) 

Il. Admitting that Shields had no authority to delegate 
such a trust, Stone and his surety are still liable to Shields 
for Stone’s defaleation. (Story on Agency, sees. 15, 201, 217a; 
City of Marshall v. Bailey, 27 Tex., 686.) 

IV. The bond was a voluntary one, given for a sufficient 
consideration to the interested party, to secure the faithful dis- 
charge of a trust, and was good at common law. (City of 
Marshall v. Bailey, 27 Tex., 686; Johnson v. Erskine, 9 Tex., 
1; Bish. on Contracts, sec. 584; Rowlet v. Eubank, 1 Bush, 
(Ky.,) 477; Pay v. Shanks, 56 Ind., 554.) 

V. Shields, upon appointing Stone to an office under him, 
for the faithful performance of which Shields alone was liable 
to the government, had a right, for his own protection, to 
require of such appointee an indemnity bond. And such 
bond being between parties able and willing to contract, upon 
a sufficient consideration, for a lawful purpose, and not for- 
bidden by statute, is good at common law. (City of Mar- 
shall v. Bailey, 27 Tex., 686; Johnson v. Erskine, 9 Tex., 1; 
Rey. Stats., sec. 2630; Pay v. Shanks, 56 Ind., 554; Griffiths 
v. Hardenbergh, 41 N. Y.,469; Burrall v. Acker, 23 Wend., 
606; Decker v. Judson, 16 N. Y., 442.) 
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GouLp, Associate Justice.—The position of cashier in the 
office of collector of customs is not unknown to the law, as 
appears by the customs regulations adduced in evidence. 
(Cust. Reg., arts. 1004, 1165.) For aught that appears to the 
contrary, it was competent for the collector at Galveston to 
delegate to his deputy the duty of receiving and keeping 
customs moneys, as cashier in his office, without violating 
the regulation prohibiting customs officers from performing 
their duties by substitutes. (Cust. Reg., art. 1152. See also 
Cust. Reg., art. 566, where the right of the collector to desig- 
nate a deputy for certain other duties is recognized.) 

Without such special designation, the deputy collector may, 
in case of absence, disability, or death of his prineipal, per- 
form the duty of receiving and keeping customs moneys, as 
well as any other duty of the collector. (Rev. Stats., see. 
2630; Cust. Reg., arts. 1033, 1060.) 

For these acts of his deputy the collector is responsible, 
and, even when performed after his death, his estate continues 
responsible. (Rev. Stats., see. 2625; Cust. Reg., art. 1061.) 
The law prescribes no bond for the deputy collector, but it 
does not forbid the collector from protecting himself by such 
bond. In requiring from his deputy, whether before or after 
his appointment, indemnity against loss through the defalea- 
tion of the latter, the collector but exercised a legitimate pre- 
caution. See the Revised Statutes, sec. 3148, for a statutory 
recognition, in the corresponding case of a deputy collector 
of internal revenue, of the right of the collector to revoke 
such appointment, and to require and accept bonds or other 
security from his deputies. The bond in the present instance 
appears to have been voluntarily given, and, as a valid com- 
mon-law bond, was rightly enforced. (City of Marshall +. 
Bailey, 27 Tex., 686; Griffiths v. Hardenbergh, 41 N. Y., 469; 
United States v. Tingey, 5 Pet., 115; Hawes v. Marchant, 1 
Curtis, 136.) 

It is immaterial whether the declarations of Stone were 
correctly admitted or not. The fact of Stone's defalcation 
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was sufliciently established by other testimony, and the case 
was tried by the court without a jury. (Smith v. Hughes, 
23 Tex., 248; Melton v. Cobb, 21 Tex., 539.) 
The judgment is affirmed. 
AFFIRMED. 


Opinion March 25, 1879. 
Motion for rehearing was taken to the Austin Term. 


On Morron ror REHEARING. 


GouLp, Associate JusticeE.—The questions in this case 
turn largely upon the regulations and usages of the Treasury 
Department of the United States, and these have but rarely 
been the subject of investigation in the courts of this State. 
Feeling our want of familiarity with that complex system of 
statutes, regulations, and usages, we have had sufficient dis- 
trust in the correctness of our conclusions to induce a ready 
and careful consideration of the elaborate written argument 
of counsel in support of his application for a rehearing. ‘The 
result, however, is, that our views have undergone no change. 

One of the positions taken by counsel is, that a deputy 
collector is an officer of customs whose tenure of office is not 
dependent on the will of his principal, but who is removable 
only by the Secretary of the 'Treasury. Another is, that the 
collector of customs can only act by deputy in certain contin- 
gencies, and that—except where there are cashiers regularly 
designated by the Secretary of the Treasury —the collector 
must be himself, personally, the recipient and custodian of 
customs moneys. 

If neither of these positions be correct, the argument based 
upon them must fall to the ground. 

Ist. Whilst deputy collectors are “constituted and appoint- 
ed” by the collector with the approval of the Secretary of the 
Treasury, it is our opinion that their tenure of office is de facto 
at the will of the collector. 
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Speaking of the deputy collector, Mr. Berrien, in an official 
opinion as Attorney-General of the United States, said: «The 
deputy—as his name imports and as it is expressly laid down 
by law writers—exercises his office in right of another. He 
is, as they express it, the shadow of his principal, having no 
authority distinct from him, nor to act otherwise than in his 
name, nor to perform any other duties but such as the collector 
himself may perform.” (2 Opinions of Att’ys-Genl., p. 413.) 

In the very opinion of Mr. Legaré cited by counsel, hold- 
ing that the appointment of inspector and other permanent 
officers of the United States is the act of the Secretary and 
not of the collector, he distinguishes between such permanent 
officers, on the one hand, and “ occasional deputies, employés, 
or agents of the collectors,” on the other. (4 Opinions of 
Att’ys-Genl., p. 163.) 

In another official communication of the same date, uphold- 
ing the power of removal in the Secretary in case of perma- 
nent inspectors, he says, even of these permanent oilicers, 
that the collector has uniformly been consulted, and that it 
is too late for the Secretary to act on the mere summum jus 
and eject an officer without the consent of a collector, “ except 
in a strong case.” We cannot doubt that, practically, deputy 
collectors, like other deputies, hold their office at the will of 
the collector, who is r¢ sponsible for their acts. They are for 
many purposes officers of the United States, but are not be- 
lieved to be of the class of “inferior oflicers” contemplated 
by the Constitution, nor of the class of “subordinate offi- 
cers” whose removal is controlled by customs regulations, 

It is to be remarked, that the law fixes a limit to the emol- 
uments of the collector, and that the enforcement of that 
limit requires that both the number and compensation of 
the depaties and clerks allowed the collector should be fixed. 
( United States v. Morse, 3 Story, 90,91; 4 Opinions of Att’ys- 
Genl., p. 230; 7 Opinions of Att’ys-Genl., p. 46.) 

2d. Whilst the regulations forbid a collector from residing 
out of his district, farming out bis office and performing his 
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duties by substitutes, we are unable to see that he is forbidden 
to act by his deputy in the receipt and custody of customs 
moneys, or in the performance of other official duties. In the 
absence of a regularly designated cashier, or other officer 
specially designated, the collector is personally responsible 
as the recipient of such moneys, whether they be actually 
received in person or by deputy; but we cannot believe that 
the regulation forbids him from assigning that special duty 
to a deputy. It may be that when so assigned the deputy 
becomes an officer specially designated for that custom-house, 
within the meaning of the regulation. If so, the collector is 
still responsible for the proper performance of this and any 
other official duty intrusted to a deputy. Such deputy is 
merely designated for the discharge of the duties of cashier 
in the collector's office, and does not hold a separate office as 
eashier. If the collector, for his own protection, requires of 
him a bond for the faithful performance of those particular 
duties instead of his duty generally as deputy, instead of 
being more onerous, the bond would seem to be less so than 
the bond which it is admitted might be required of every dep- 
uty. In requiring such a bond, the collector cannot be said 
to impose on his deputy additional or greater duties than 
were prescribed by law; nor can it be maintained that the 
bond is invalid because illegally exacted colore officii. 

The bond sued on was not a statutory bond, but was, we 
think, a valid bond at common law, protecting the collector 
in case of the failure of his deputy to account for customs 
moneys received by him. 

The motion for rehearing is overruled. 


MoTION OVERRULED. 
Opinion May 9, 1879. 











SUPREME COURT OF TEXAS. 


AUSTIN TERM, 1879. 


W. R. Burorp vy. Jack Gray. 


1. PREEMPTOR—TRESPASS TO TRY TITLE.—Trespass to try title can 
be maintained by one who has settled upon vacant land, upon 
which he filed as a preémptor,and procured, as such, a survey of 
the same. ‘The claim of such a one to the land constitutes an equi- 
table though defeasible tithe, which, on complianee with the pre- 
emption law, would mature into a complete legal title. 

2. SURVEY—GRANT.—A eall for distance and quantity in a grant will 
be disregarded. when inconsistent with a call for a corner which, 
though not recognized by natural or artificial objects at the point, 
is clearly ascertained by established marked lines (called for) which 
intersect at the corner. 


AppraL from Cooke. Tried below before the Hon. J. A. 
Carroll. 

A survey was made October 1, 1849, for John Schweitzer, 
and afterwards abandoned. Its location is shown upon the 
accompanying plat by the lines indicated by the letters a bed. 
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On December 6, 1859, the field-notes of the Rodriguez 
survey, Which had formerly been made, were corrected by the 
surveyor without going on the ground. The Rodriguez 
survey called to begin at its southeast corner; “thence west 
and around to its upper northeast corner on the Red River 
[which is found]; thence down Red River, crossing Mountain 
Creek, to another corner on Red River [which is also found 
on the ground]; thence south one hundred varas to a corner 
[found] on the north boundary line of John Schweitzer’s sur- 
vey; thence west one hundred varas to the northwest corner 
of the same.” 

The last call for one hundred varas will not, at the distance 
called, reach the northwest corner of the Schweitzer survey 
by several hundred varas, and would not cross Mountain 
Creek. No marked line was found running south at the 
point where the one hundred varas were exhausted. If the 
line should be prolonged to reach the Schweitzer northwest 
corner, the Rodriguez survey would be too small for the 
land it would be entitled to under the certificate, and as des- 
ignated in the patent, by about one hundred and thirty acres. 

The land embraced in this suit is that portion of the aban- 
doned Schweitzer survey cut off by Mountain Creek in its 
northwest corner, and which is claimed by Gray as a pre- 
emptor, who, a few weeks after filing, surveying, and settling 
upon it as a preémptor, brought this suit of trespass to try 
title. 

The northwest corner of the Schweitzer survey cannot be 
found indicated by any natural or artificial mark at the point, 
being now inclosed in a cultivated field; but running the 
Schweitzer west line from the Schweitzer soutkwest corner, 
an old marked line with Mountain Creek, at the distance 
called for in its field-notes, is found; and the same is true of 
its north line. Thus, the locality of the northwest corner, 
though not identified by bearing trees at the corner on the 
ground, was claimed by Gray to be fixed. 

The case was tried without a jury and judgment rendered 
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for Gray, from which Buford appealed. The first assignment 
of error is stated in the opinion. The only other assignments 
noticed are sufficiently indicated in the opinion itself. 


Sparks & Barrett, for appellant. 

I. One who has no title himself, and who is subsequent in 
point of possession, cannot maintain an action to dispossess 
an elder occupant of land, whether it is vacant or the prop- 
erty of a stranger. (Wilson v. Palmer, 18 Tex., 592; Ang. 
on Eject., 331.) 

Il. A preémption claimant who has not fully complied 
with all of the conditions of the statute under which he made 
his settlement, and is not in a condition to demand and ob- 
tain a patent from the State, has neither a legal nor an equi- 
table title against a prior settler upon the same land still in 
possession. A preémption claim, before it ripens into an 
absolute equity against the government, is not such a claim 
upon land as to constitute either title or color of title, or such 
as would be recognized in the courts of this State for any 
other purpose than to protect the possession of the preémptor 
against the aggressions of trespassers whose rights were infe- 
rior and junior to his own. (Paschal’s Dig., art. 5305; Hart 
v. Turner, 2 Tex., 374; Howard v. Perry, 7 Tex., 263; Lin- 
thicum v. March, 37 Tex., 350; Christy v. Scott, 14 How., 
282.) 

Ill. There is no law fixing the effect of any eall found in 
a grant, or giving one more weight or effect than all others. 
The rule laid down by this court is, that, in the abstract, other 
things being equal, the controlling landmarks are (1) natural 
objects, (2) artificial marks, and (3) course and distance ; hut, 
in all eases, that which is most certain—whether natural, 
artificial, or course and distance—is the most reliable evi- 
dence of the true position of the grant. (Booth v. Upshur, 
26 Tex., 64; Booth v. Strippleman, 26 Tex., 436; Phillips v. 
Ayres, 45 Tex., 606, 607.) 

We maintain, that where only one or more lines of a survey 
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have been actually made, and the line which separates it from 
racant public land has not been made, or where it calls for 
some artificial object inconsistent with the natural objects 
called for in the lines actually surveyed and marked, as also 
inconsistent with the quantity intended to be inclosed within 
the survey, as it was the mistake or fault of the government, 
the holder of the elder grant can hold his quantity out of 
the public domain by extending his line from well-known 
and natural landmarks in the grant, according to course and 
distance called for, before the rights of a junior grant can 
attach, unless the bolder of the elder grant has established 
such monuments or other notorious objects as would mislead 
a subsequent locator to his prejudice and inconvenience. 
(Welder v. Hunt, 34 Tex., 44; Browning v. Atkinson, 37 
Tex., 633; Barclay v. Howell, 6 Pet., 500; McIver v. Walker, 
9 Cranch, 173; Newsom v. Pryor, 7 Wheat., 7.) 





C.C. § C. L. Potter, for appellee.—We think that appel- 
lee’s right to the land is such an evidence of right to land, 
recognized by law, as is contemplated by article 5803 of Pas- 
chal’s Digest. It is a right given and conferred by the State, 
that vests in the settler such a title as the State’ cannot repu- 
diate, and if binding upon the State, certainly all persons 
must respect it. (Paschal’s Dig., arts. 7046, 7052, 7055, 7099.) 
The settlement upon and improvement of vacant land, to- 
gether with the affidavit and survey of the same, sever it 
from the general mass of public domuin and vest in the set- 
tler an equitable title. He has such a title as will descend to 
his heirs. (Spier v. Laman, 27 Tex., 216.) If this were not 
true, title to the public domain could never be acquired by 
preémption, if any adjacent land owner should take it into 
his head to claim that the land was embraced in his survey, 
however unjust and unfounded the claim might be. 

Counsel also discussed the rules determining the relative 
dignity of calls in a survey. 
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Bonner, AssocraTe Justice.—This case involves, first, the 
right of the plaintiff to maintain the suit upon his cause of 
action; second, the true location of the east boundary line of 
the Antonio Rodriguez survey. 


The first question arises upon the first alleged error assign- 


ed, as follows: 

“The court erred in overruling defendant’s objections to 
plaintiff’s affidavit, preémption file, and the field-notes of 
his survey of preémption, offered in evidence in support of 
his action against defendant, on the grounds and as set forth 
in defendant’s bill of exceptions.” 

These grounds of objection were, that plaintiff’s claim did 
not constitute either such legal or equitable title as would 
maintain the suit, he not being in condition to demand a pat- 
ent to the land claimed by him; and that a judgment against 
defendant would not protect him from further litigation, as 
it could not be pleaded in bar against the government or a 
subsequent locator. 

We are of opinion that these objections were not well 
taken, but that the claim of plaintiff constituted an equitable 
though defeasible title, which, unless he failed to comply with 
the terms of the law, would ripen into a complete legal title, 
and would be sufficient under our law to maintain the action 
and entitle him to a recovery, unless the defendant showed 
that he had a superior right to the possession of the land. 
(Paschal’s Dig., art. 53803; Spier v. Laman, 27 Tex., 216.) 

This, under the other issues of law and fact, depended upon 
the question whether the land claimed by plaintiff was within 
the boundaries of the Rodriguez patent, under which defend- 
ant held. This patent called to commence at the northwest 
corner of a survey made for John Schweitzer; thence south 
on his line; thence west, north, &c., the last two calls being, 
“thence south one hundred varas to stake on north boundary 
line of said Schweitzer survey; thence west one hundred 
varas with the same to the beginning.” In fact, this last call 
of one hundred varas would stop several hundred varas east 
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of the beginning corner. This was occasioned by a mistake 
of the surveyor, who, in making an office call for the Schweit- 
zer survey as beginning corner, placed that and the west line 
of this survey several hundred varas east of its true locality 
on the ground, and as thus placed would include the land in 
controversy. The decisive question under this issue is this, 
viz.: Which is superior and should govern in the true loca- 
tion of the Rodriguez east boundary line, the northeast cor- 
ner and the marked and established line as found on the 
ground of the Schweitzer survey called for in locating the 
beginning line of the Rodriguez patent, or the call for quan- 
tity and the last call of one hundred varas for distances in 
this patent? We think that, under the facts of this case, as 
applied to the rules of law applicable to the same, the former 
should prevail; and the court below having thus found, the 
judgment should be affirmed. It is accordingly so ordered. 
(Welder v. Hunt, 34 Tex., 44.) 
AFFIRMED. 





J. A. Firtcm anp Joun N. Henperson v. Micuart Boyer. 


1. JUDGMENT—EVIDENCE.—A domestic judgment of a court of com- 
petent jurisdiction, upon a subject-matter within the ordinary scope 
of its power and proceedings, is entitled to such absolute verity, that 
in a collateral action, even where the record is silent as to notice, 
the presumption, when not contradicted by the record itself, that 
the court had jurisdiction of the person also, is so conclusive that 
evidence aliunde will not be admitted to contradict it. 

2. EVIDENCE—VARIANCE—EXECUTION.—A judgment under which a 
party claimed title was against Ben and Ann Hubert, and bore no 
interest. The execution offered in evidence, on the authority of the 
judgment, was against Ben and Anna Hubert, and referred to a judg- 
ment bearing ten per cent. interest: J/Ze/d, That it was not improper 
to admit the execution in evidence, the irregularity of the execution 
not being sufficient to render it void when sought to be taken advan- 
tage of in a collateral proceeding. 

3. LEVY — DESCRIPTION — DEED. — An imperfect description in the 
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indorsement of a levy, becomes immaterial when it is followed by 
the sheriff’s deed, in which the property sold is clearly and correctly 
described. 

. DEED—INTERLINEATIONS—EVIDENCE.—When a deed, on the face 
of which interlineations appear, is filed with the papers of a cause 
after record and three days’ notice given of its filing, it is admissi- 
ble in evidence, notwithstanding interlineations on its face unex- 
plained, unless an affidavit in the nature of a plea of non est fac- 
tum has been filed. In the absence of such plea, the due execution 
of the deed will be conclusively presumed. 

. DEED—JOINT TENANT—TENANT IN COMMON.—Though a joint ten- 
ant or tenant in common cannot convey a specific portion of the 
joint estate to the prejudice of his co-tenant, such a deed is not 
absolutely void, and conveys such an interest as will enable the 
vendee to maintain an action against a trespasser. 

6. ‘TRESPASS TO TRY TITLE— EVIDENCE.—When, in trespass to try 
title, a deed is offered in evidence by plaintiff, in the usual form, 
except the words ‘tin trust, as mentioned in a certain contract of 
even date herewith,’ and the defendant does not offer to show an 
interest under the trust deed, the deed is admissible. An outstand= 
ing equity cannot be pleaded in defense, unless a connection be 
shown by defendant with such outstanding equity. 

. REGISTRATION—DEED.—When a deed has been properly recorded, 
the snbsequent removal or destruction of the records, without the 
fault of the party claiming under the deed, cannot prejudice his 
rights. 

8. LIMITATION. —One who, being in possession of land, is driven 
from it by Indians, and resumes possession as soon as it is safe to 
return, cannot, in trespass to try title brought against him, com- 
pute the period of his absence under a plea of limitation. 
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AppeaL from Clay. Tried below before the Hon. J. A. 
Carroll. 

Action of trespass to try title brought in the District Court 
of Clay county August 4, 1874, by M. Boyer against appel- 
lant Fitch, to recover the northwest half of a survey of one 
league and labor of land, in said county, patented to Benja- 
min Ilubert, assignee of Peter C. Harness. On the 22d of 
May, 1877, appellant Henderson intervened in the suit. 
After various amendments by the appellants, the pleadings 
of appellant Fitch were as follows: 

1, General and special exceptions to appellee’s petition. 

22 
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Not guilty. 

Statute of limitation of three, five, and ten years. 
Purchase in good faith from those through whom appel- 
lee acquired his title, without notice of appellee’s claim. 

5. Possession in good faith and improvements. 

6. That appellee’s title was void, because the judgment in 
a cause numbered 178 on the docket of the District Court of 
Cooke county, in favor of Cloud and Bostick against Benjamin 
and Anna Hubert, through which Bover deraigned title, was 
rendered without said court having acquired jurisdiction over 
the defendants therein by service of process or otherwise. 

7. That Chipman, the sheriff, was not authorized to sell 
the land in question under the judgment in said cause num- 
ber 178 and the execution issued thereon. 

8. He adopted all of the answers of appellant Henderson, 
and made them a part of his own answers. 

The pleadings of appellant Henderson were as follows: 

1. That he was the owner in fee-simple of the Harness 
league, by deed from Benjamin Hubert to his wife, Anna M. 
Hubert, and from said Anna M. Hubert to himself. 

2. That he owned said Harness league through a sale made 
by Benjamin Hubert’s administrator. 

3. That anterior to the sales through which he claimed, Ben- 
jamin Hubert conveyed the Harness league to appellant Fitch, 
and, in order to protect said Fitch against any failure of title 
to the Harness league, said Hubert executed to said Fitch a 
conditional deed to an adjoining league in the name of Wiley 
Morse, and that he (Henderson) owned the estate of said 
Hubert in said Morse league, and therefore he claimed the 
right and assumed the duty of defendant Fitch in this suit, 
in order to protect his (Henderson’s ) interest in said Morse 
league. 

4, That Chipman, who, as sheriff of Clay county, sold the 
Harness league under the execution issued in said cause num- 
ber 178, through which sale appellee acquired his title, was 
not sheriff of said county, but a mere usurper. 
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5. That Albert Austin, who, as clerk of the County Court 
of Clay county, recorded the deed made by said Chipman, 
pursuant to said sale, in the record of deeds of said county, 
was not clerk, but a mere usurper ; and that said record of said 
deed was not made in Clay county, but, if it was made at all, 
it was made in Montague county, and that he was a purehaser 
in good faith from the defendants in said cause number 178. 

7. That at the time of the sale of the Harness league by 
said Chipman under the execution in said cause number 178, 
the county of Clay had never been organized, or if it had 
been organized, it had lost its organization by reason of the 
abandonment of the county by the settlers thereof. 

8. That the Harness league was the separate property of 
Anna Ilubert, wife of Benjamin Hubert, and that the District 
Court of Cooke county did not acquire jurisdiction of said 
Anna in said cause number 178, by the service of process or 
otherwise. 

9. He adopted the sixth answer of appellant Fitch as above 
set forth, and made it a part of his own. 

Upon these pleadings the cause was tried in the District 
Court of said county before a jury, and it resulted in a verdict 
and judgment for appellee, from which appellants prosecuted 
a joint appeal. 

The assignments of error are stated in the opinion, except 
those which do not seem to have been insisted on. 

The record is quite voluminous, but the foregoing, in con- 
nection with the opinion, will present the ease. 


Hare & Head and John W. Henderson, for appellants. 

I. The court erred in admitting in evidence the transcript 
in cause number 178, Cooke county records. 

The judgment offered in evidence was a judgment by de- 
fault, and should not have been admitted, because it failed 
to show that the court rendering it had jurisdiction of the 
parties defendant. 

The appellee proved that the original papers in the suit 
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anterior to the judgment were lost, and he offered no evi- 
dence to prove that the lost papers in said cause showed ser- 
vice, or that the defendants were served. (Thompson ». 
Griffis, 19 Tex., 116; DeWalt v. Snow, 25 Tex., 321; Bur- 
ditt ». Howth, 45 Tex., 471.) 

If. The court erred in admitting in evidence the transcript 
of the execution in case number 178. 

In the caption of judgment offered, which is the only place 
where the names of defendants appear, they are stated to be 
Ben and Ann Hubert. The execution offered is against Ben 
and Anna Hubert. 

The judgment bears no interest. 

The execution refers to a judgment bearing interest at the 
rate of ten per cent. (Criswell v. Ragsdell, 18 Tex., 445; 
Shields v. Hunt, 45 Tex., 427; Parechman v. The State, 2 
Court of Appeals, 229.) 

The deed of the sheriff, offered in evidence by the plain- 
tiff, appearing to have been interlined so as materially to 
alter and change its legal effect, before its admission by the 
court it was incumbent on the plaintiff to explain by evi- 
dence the alterations. (1 Greenl. Ev., sec. 564.) 

III. The court erred in admitting in evidence the deeds 
from Garner and Thompson to Jacob Boyer, Jr. 

The deeds in question conveyed an undivided one-half 
interest in the northwest half of the P. C. Harness league, 
and, under appellee’s pleading in this case, simple action of 
trespass to try title, with no prayer for partition, could not be 
introduced in evidence over appellants’ objection. 

Appellee’s petition set up claim to the northwest half of 
the P. C. Harness survey by metes and bounds. No prayer 
for partition. 

The deed introduced by appellee from Thompson and wife 
to Boyer purported to convey “an undivided one-half of the 
northwest half of the Harness survey.” And so with the 
deed from Garner to Boyer. 
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The deed to Garner and Thompson was of the entire sur- 
vey. 

Fitch showed title to the entire P. C. Harness survey. 

The judgment of plaintiff was for land set out by metes 
and bounds, but entirely different, with one exception, in the 
length of the lines, from that set out in the petition. (McKey 
v. Welch, 22 Tex., 390.) 

The deed from Jacob Boyer to Michael Boyer disclosed 
that it was a trust deed, and ought not to have been admitted 
over appellants’ objections. (Mann v. Falcon, 25 Tex., 271; 
Moreland v. Barnhart, 44 Tex., 275.) 

The court erred in refusing to admit the evidence of Anna 
M. Hubert and J. C. Hubert to show that the judgment 
rendered in Cooke county was without service of notice of 
any character, and that Hubert and wife did not reside in 
Cooke county. 

The evidence offered and excluded did not contradict the 
recitals in the judgment nor the record in case number 178 
from Cooke county, and would have shown that said judg- 
ment was rendered without having obtained jurisdiction of the 
defendants, Ben and Anna Hubert, by service of process or 
otherwise, and was null and void, and was therefore im prop- 
erly excluded by the court. 

Defendants offered to prove, by the depositions of Mrs. 
Anna Hubert, that neither she nor her husband, Ben Hu- 
bert, was ever served with process in cause number 178 from 
Cooke county, and that no one was authorized to appear for 
them; that they resided at the time in Clay county and did 
not know of the suit in Cooke county; and defendants pro- 
posed to corroborate her by J. C. Hubert. The testimony 
of both was improperly excluded by the court. (Sutherland 
v. De Leon, 1 Tex., 250; Burditt v. Howth, 45 Tex., 470; 
De Walt v. Snow, 25 Tex., 320; MeCoy’s Heirs v. Crawford, 
9 Tex., 356; Perdew v. Davis, 31 Tex., 490; Wilson v. Pal- 
mer, 18 Tex., 594; Witt v. Kaufman, 25 Tex. Supp., 386; 
Norwood v. Cobb, 15 Tex., 500; Harris v. Hardeman, 14 











342 Fitcu v. Boyer. {Austin Term, 


Argument for the appellee. 





How., 339; Rorer on Jud. Sales, sec. 740; Goudy v. Hall, 30 
Ill., 116; Johnson v. Wright, 27 Ga., 560; Gwin v. MeCar- 
roll, 1S. & M., ( Miss.,) 368.) 


W. O. Davis, for appellee. 

Appellants’ objection to the admission of a transcript, be- 
vause the names of the parties did not appear in the judg- 
ment, is not well taken. (Smith v. Chenault, 48 Tex., 457, 
460; Luter v. Rose, 16 Tex., 53; Hays v. Yarborough, 21 
Tex., 488.) 

Judgments of the Districts Courts of this State support 
themselves, and in order to be admissible in evidence they 
need not show, otherwise than the judgment in question, that 
the court had jurisdiction of the defendant therein. 

Appellants’ last objection to said judgment, “that the judg- 
ment fails to show that the court rendering it had jurisdiction 
of the defendants,” is not well taken. (Truehart v. MeMi- 
chael, 46 Tex., 226; Freem. on Judg., see. 132.) 

The assignments of error relied on appear in the opinion. 

In answer to second assignment, counsel cited Alexander +. 
Miller, 18 Tex., 897; Freem. on Ex., sec. 42, et seq. ; Cus- 
tard v. Musgrove, 47 Tex., 217; Shields v. Hunt, 45 Tex., 
424; Rivers v. Foote, 11 Tex., 662. 

In answer to third assignment, he cited Coffee rv. Silvan, 15 
Tex., 358; Riddle v. Bush, 27 Tex., 676; Freem. on Ex., 341. 

On the fourth assignment, he cited Paschal’s Dig., art. 3716; 
Veramendi v. Hutchings, 48 Tex., 553; 1 Phil. on Ev., 607; 
Greenl. Ev., sec. 564. 

On the fifth assignment, he cited March r. Huyter, 50 Tex., 
243; Dorn v. Best, 15 Tex., 64; 2 Phil. Ev., 491. 

On the sixth assignment, he cited Croft r. Rains, 10 Tex., 
524; Hagerty v. Scott, 10 Tex., 533; Greenl. Ev., see. 572. 

On the seventh assignment, he cited Shields r. Hunt, 45 
Tex., 424; Burleson +. Burleson, 28 Tex., 383; Wright v. 
Thompson, 14 Tex., 558. 

On the eleventh assignment, he cited Lawler’s Heirs v. 
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White, 27 Tex., 250; Mitchell v. Meuley, 32 Tex., 464; Me- 
Creery v. Fortson, 35 Tex., 641; Freem. on Judg., secs. 116, 
130-132, 150; 2 Am. Lead. Cas., 6836; Howard v. North, 5 
Tex., 297; Baxter v. Dear, 24 Tex., 17; Rorer on Jud. Sales, 
465. 

On the twelfth assignment, he cited Custard v. Musgrove, 
47 Tex., 217; Shields rv. Hunt, 45 Tex., 424; Rivers rv. Foote, 
11 Tex., 662; Flanagan v. Boggess, 46 Tex., 334; Tompkins 
v. Toland, 46 Tex., 588. 

The briefs were exhaustive, but their length precludes in- 
sertion. 


Bonner, AssocraTeE Justice.—The record in this case is 
voluminous, and there are fourteen alleged errors assigned. 
The first of these is, that the court erred in admitting in evi- 
dence the transcript in cause number 178, Cooke county ree- 
ords. 

The proposition of appellants under this assignment is, 
that the judgment offered in evidence was a judgment by 
default, and should not have been admitted, because it failed 
to show that the court rendering it had jurisdiction of the 
parties defendant. 

The eleventh error assigned is, that the court erred in re- 
fusing to admit the evidence of Anna M. Hubert and J. C, 
Hubert to show that the judgment rendered in Cooke county 
Was Without service of notice of any character, and that Hu- 
bert and wife did not reside in Cooke county. 

The proposition of appellants under this assignment is, 
that the evidence offered and excluded did not contradict the 
recitals in the judgment nor the record in case number 178 
from Cooke county, and would have shown that said jadg- 
ment was rendered without having obtained jurisdiction of 
the defendants, Ben and Anna Hubert, by service of process 
or otherwise, and was null and void, and was, therefore, im- 
properly excluded by the court. 
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These two assignments and the propositions thereunder 
will be disposed of together. 

The judgment, after reciting appearance of the plaintiffs 
by attorney, stated that the defendants failed to appear and 
answer, but wholly made default; then followed a judgment 
in the usual form as upon a liquidated demand. The names 
of neither plaintiffs nor defendants appeared in the body of 
the judgment, except as in the caption, as follows: « No. 178. 
Cloud & Bostick v. Ben Hubert and Ann Hubert.” There 
was no recital of service on the defendants. 

Whatever may be the hardship of the particular case, yet, 
upon considerations of public policy aud from the weight of 
authority, we deduce as the true rule the proposition, that a 
domestic judgment of a court of general jurisdiction upon a 
subject-matter within the ordinary scope of its powers and 
proceedings, is entitled to such absolute verity, that in a col- 
luteral action, even where the record is silent as to notice, the 
presumption, when not contradicted by the record itself, that 
the court had jurisdiction of the person also, is so conclusive 
that evidence aliunde will not be admitted to contradict it. 
(Lawler v. White, 27 Tex., 250; Guilford v. Love, 49 Tex., 
715; Galpin v. Page, 18 Wall, 350; Hahn v. Kelly, 34 Cal, 
391; Hare & Wall. Notes to Mills v. Duryee and McElmoyle 
v. Cohen, 2 Am. Lead. Cas., 548; Freem. on Judg., see. 124, 
and authorities cited in note 2.) 

This is a different question from that in which the defect 
of jurisdiction over the person is sought to be shown on error 
or appeal. (Blossman v. Letchford, 17 Tex., 647; Burditt v. 
Howth, 45 Tex., 466.) 

The second error assigned is, that the court erred in admit- 
ting in evidence the transcript of the execution in case num- 
ber 178. 

The material proposition under this assignment is, that the 
execution offered in evidence by plaintiff differed materially 
from the judgment in said case number 178, and should not 
have been admitted by the court. 
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It appears from the record, that in the caption of judgment 
offered, which is the only place where the names of defend- 
ants appear, they are stated Ben and Ann Hubert. The exe- 
cution offered is against Ben and Anna Hubert. 

The judgment bears no interest. 

The execution refers to a judgment bearing interest at the 
rate of ten per cent. 

These were irregularities, but not sufficient to render the 
execution void when sought to be impeached in a collateral 
proceeding. (Wvyche rv. Clapp, 43 Tex., 543; Smith v. Che- 
nault, 48 Tex., 455; Hughes v. Driver, 50 Tex., 175.) 

The third error assigned is, that the court erred in admit- 
ting in evidence the levy entered upon said execution. 

Appellee introduced in connection with the execution in 
cause number 178, heretofore mentioned, the sheriff’s return 
thereon, including the levy. 

Appellants objected to the admission of the levy, for the 
reason that it was void, because it did not designate the land 
levied on with any certainty. 

The return on the execution merely recited that it came to 
hand July 1, 1861, and executed by levying on a league and 
labor of land, and selling the same according to law on the 
6th day of August, 1861, for $200.25, and was signed by Sut 
Chipman, sheriff of Clay county. 

The sheriff’s deed, however, was in the usual form, and 
was dated August 6, 1861. It was signed by Chipman as 
sherilf of said county, and recited that he, by virtue of the ex- 
ecution in cause number 178, (describing it correctly,) on the 
5th day of July, 1861, levied on and seized all the right, title, 
estate, and interest of Benjamin Hubert and Anna Ilubert, 
the defendants therein, in or to one league of land situated 
on Red River, in Clay county, above Little Wichita, located 
by virtue of certificate issued to Peter C. Harness, number 

2268 giving a full description of the land, just as it is de- 
scribed in the patent and petition. 
Mr. Freeman, in his work on Executions, sec. 281, says 
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that those authorities are based on sound principles which 
hold that an imperfect description in the indorsement of the 
levy becomes immaterial when it is succeeded by a notice of 
sale and officer’s deed, in both of which the property sold is 
clearly and unmistakably designated. 

It has been decided by this court, that the title of the pur- 
chaser holding under a sheriff’s deed not only does not rest 
upon the entry of the levy or the retarn upon the execution, 
but that, under our statute, it is not affected by any want of 
certainty in the return of the officer. All that the purchaser 
was bound to show was a valid judgment, execution, and 
sheriff’s deed, and that though the entry of the levy and 
return appearing upon the execution may have been defect- 
ive, it is but an irregularity of the officer, which will not 
defeat the title of a purchaser who is without fault. (Coffee 
v. Silvan, 15 Tex., 362; Riddle v. Bush, 27 Tex., 675; Howard 
v. North, 5 Tex., 290.) 

The fourth error assigned is, that the court erred in admit- 
ting in evidence the sheriff’s deed. 

Appellants objected to its admission on account of mate- 
rial interlineations on the face of the same. The original deed 
is not sent up with the transcript, so that we can, by an act- 
ual inspection, see the alleged interlineations, whether mate- 
rial, made in the same handwriting, with the same kind of 
ink, &e.; but the transcript purports to show the words inter- 
lined, by lines drawn around them. From this it appears that 
without the interlineations the deed would describe a judg- 
ment and execution against Benjamin Hubert and recite a sale 
of his interest in the Harness league, Ann Hubert’s name not 
oceurring in the deed. But with the interlineations the deed 
describes a judgment and execution against Benjamin Iubert 
and Anna Hubert and recites a sale of their interest in the 
Harness league, the words “and Anna Hubert” being inter- 
lined after Benjamin Hubert as often as it occurred. The 
deed was acknowledged for record September 14, 1861; was 
duly registered in Clay county March 2, 1862; and more 
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than three days before the trial appellants waived notice and 
filing of the deed, and agreed that it occupy the same posi- 
tion as a deed duly filed and notice thereof given. Appellee 
introduced no evidence explaining the interlineations, and 
appellants none to cast suspicion upon them, nor did they 
file any affidavit of forgery. 

We are of opinion that the common-law rule, by which, in 
certain cases, it is incumbent upon the party who oifers a 
deed in evidence to explain material alterations apparent 
upon the same, does not apply when the deed is duly offered 
under our statute, which permits it when recorded to be read 
in evidence, after having been filed with the papers of the 
cause and three days’ prior notice thereof given. (TPaschal’s 
Dig., art. 3716.) 

This statute permits its introduction under such circum- 
stances, unless an affidavit in the nature of a plea of non est 
factum is made. <A material alteration without the consent 
of the grantor would be sufficient ground for such affidavit; 
and if the same has not been made, the due execution of the 
deed is so conclusively presumed as not to require evidence 
explaining such alteration. 

The fifth error assigned is, that the court erred in admit- 
ting in evidence the deeds from Garner and Thompson to 
Jacob Boyer, Jr. The material proposition made by appel- 
lants under this assignment is, that the deeds in question con- 
veyed an undivided one-half interest in the northwest half 
of the P. C. Harness league, and, under appellee’s pleading 
in this case, simple action of trespass to try title, with no 
prayer for partition, could not be introduced in evidence over 
appellants’ objection. 

In support of this proposition, appellants cite the case of 
McKey v. Welch, 22 Tex., 390, to the effect that one joint 
tenant or tenant in common cannot convey a specific part of 
the estate so as to bind or prejudice his co-tenant. 

The effeet of this decision is, that such deeds should not 
prejudice the right of co-tenants; not that they were so abso- 
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lutely void that third parties not claiming under them could 
raise this objection. (March v. Huyter, 50 Tex., 243.) 
Appellants, in their brief in reply to appellee’s motion and 
brief to advance the cause, pretermit the sixth, eighth, ninth, 
and tenth errors assigned, and they will not be considered. 
The seventh error assigned is, that the court erred in 
admitting in evidence the deed from Jacob Boyer, Sr., to 
Michael Boyer. The deed was in the usual form, except 
that the words “in trust, as mentioned in a certain contract of 
even date herewith,” occurred after the name of the grantee 
in the granting clause. The contract referred to was not 
produced or accounted for. To the admission of this deed 
appellants objected, * becanse it disclosed a trust on its face.” 
The appellants did not offer to show that they held under 
this trust deed. It has been held by this court, that an out- 
standing equity in the land sued for in trespass to try title 
cannot be pleaded in defense, unless a connection by the 
defendant with such outstanding equity be shown. (Shields 
v. Hunt, 45 Tex., 424; Johnson v. Timmons, 50 Tex., 521.) 
The twelfth error assigned is, that the court erred in the 
third subdivision of the charge given to the jury. ‘The deed 
from Sut Chipman, sheriff of Clay county, to Cloud and Bos- 
tick, made pursuant to the sale of August 6, 1861, after being 
duly acknowledged, was filed for record in the oflice of the 
clerk of the County Court of Clay county on December 28, 
1861, and was registered March 2, 1862, in book A of the 
record of deeds for said county. The only proof tending to 
show that the records of deeds were moved from Clay county, 
is that late in the fall of 1862 the county was abandoned by 
the settlers thereof in consequence of Indian depredations 
and remained unsettled for several years thereatter, and that 
in the spring of 1873 all of the records of Clay county were 
burnt in the court-house of Montague county. 
Appellant Fitch proved that on the 19th of October, 1863, 
he bought the Harness league from Benjamin Hubert with- 
out any actual notice of the sheriff’s sale of August 6, 1861, 
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and paid Hubert $8,000 in Confederate money for the land, 
and that Hubert on the same day executed to him a deed for 
the land with general warranty. The court charged, that the 
removal or destruction of the records of the county of Clay 
after the record of the sheriff’s deed, if the same was actually 
recorded, would not affect the rights of appellee, and that 
appellants could not take any advantage by reason of such 
destruction or removal. Appellants specially excepted to this 
charge. 

We are of opinion, if the deed was properly recorded, that 
the subsequent removal or destruction of the record, without 
the fault of the party claiming under the deed, should not 
prejudice his rights. (Throckmorton v. Price, 28 Tex., 605; 
Wade on Notice, see. 150.) 

The appellants submit under this assignment the further 
proposition, that if the deed was recorded at any other place 
than the county-seat of Clay county, such record would not 
be sufficient to charge appellant Fitch with constructive no- 
tice. Whether it was thus recorded or not, was substantially 
submitted by the court in the charge to the jury, and we do 
not feel authorized from the evidence to disturb their verdict 
in fuvor of its proper registry. 

The thirteenth error assigned is, that the court erred in 
refusing charges asked by appellants. 

They submit the following proposition under this assign- 
ment: “The court should have defined the nature of the 
possession or occupation necessary to start the statute of lim- 
itations.” 

John A. Fitch testified that he went on the land in suit in 
October or November, 1870, and took formal possession of 
it, carrying building material and farming utensils; he staid 
upon the land about three days, when he was run off by the 
Indians; that he left with the intention of returning, and did 
return as soon as it was safe for him to do so, which was in 
the fall of 1871. This suit was instituted on the 4th day of 
August, 1874. 
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To complete the bar of the statute, a portion of the time 
during which appellant Fitch was thus absent must be added 
to that intervening after his return and before suit brought. 

We do not think, under the circumstances as presented by 
the record, that he had such actual, continuous, adverse pos- 
session as was contemplated by the statute, and hence there 
was no error in the refusal of the court to charge the jury 
upon the question. 

This is also an answer to the first proposition of appellants 
to the fourteenth error assigned, that the court erred in refus- 
ing to grant a new trial, which presents the same point. 

Their second proposition under this last assignment is, that 
the jury, under the evidence, should have found for them, on 
the ground that at the time of the execution sale Chipman 
was neither de jure nor de fucto sheriff of Clay county. 

Whether he was such sheriff, was submitted by the court 
to the jury under the second subdivision of the charge, and 
the testimony upon this issue was conflicting. Under the 
circumstances, by the rules of practice which govern this 
court, we are not authorized to disregard the finding of the 
jury. 

The third proposition under this assignment, that the land 
described in the judgment as being the northwest half of the 
Peter C. Harness league is not the same as that sued for, is, 
in our opinion, not well taken. The plaintiff sues for the 
northwest half of this league. The tield-notes of the whole 
league are set out in the petition. The judgment first recites 
these field-notes, and then also describes by field-notes the 
northwest half sued for. 

There being no apparent error in the record, the judgment 
below is affirmed. 

AFFIRMED. 
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MEYBERG & WANGELIN V. STEAGALL & Co. 


1. INTERVENOR.—The right to intervene for the recovery of damages 
in an attachment suit, is limited to those who have an interest in the 
subject-matter of the original suit. 

2. INTERVENTION—ATTACHMENT — PARTNERSHIP — INJUNCTION.— 
Suit was brought, by attachment, by B against C and D, as part- 
ners, on a note executed by them for a partnership debt before M, 
a new partner, was admitted into the firm. ‘The business continued 
to be conducted after M’s connection with the firm under the old 
firm name. M intervened in the suit, alleging his partnership and 
half interest in the stock of goods attached, and joined C and D in 
a claim for damages for wrongfully suing out the attachment: 
Held— 

1. That M had no such interest in the subject-matter of the suit 
as would authorize his intervention for the recovery of damages. 

2. The levy of a valid attachment in a proper manner on the 
partnership property of C and D was not wrongful, though if it 
should appear that, on a settlement of the partnership business, 
the prior claims of M and the creditors of the firm would absorb 
the entire interest of C and D, and leave nothing subject to levy, 
the enforcement of the attachment would in a proper proceeding 
be enjoined. 

3. The above is held, without deciding whether a third party 
whose property is wrongfully attached as that of another may 
intervene for the purpose of recovery. 


ApprEAL from Dallas. Tried below before the Hon. Nathan- 
iel M. Burford. 
On the 21st day of August, 1874, Meyberg & Wangelin 
instituted suit in the District Court of Dallas county against 
Steagall & Co., upon a note of $622.20, set out in their peti- 
tion, alleging that said firm was composed of A. H. Steagall 
and his wife, F. A. Steagall, and at the same time sued out 
a writ of attachment upon the ground that defendants were 
about to transfer their property for the purpose of defraud- 
ing their creditors, and that thereby plaintitts would probably 
lose their debt, which was levied upon defendants’ stock of 
goods, consisting of furniture and queen’s-ware. 
At the February Term, 1876, R. A. McMurtray intervened 
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as a member of Steagall & Co.; to which plaintiff excepted. 
MeMurtray alleged that, as a partner, he owned a half interest 
in the goods attached, and united with Steagall & Co. in a 
prayer for a judgment for $10,000 damages, alleged to have 
been caused by the wrongful suing out of the attachment. 

The firm of Steagall & Co. had been in the furniture and 
queen’s-ware business at Dallas for some years, and the evi- 
dence disclosed the fact that R. A. MeMurtray, the intervenor, 
was at the time of the institution of the suit, and had been 
since the 17th day of March previous thereto, a partner in 
said firm, owning a half interest in the business thereof, but 
no change had been made in the style or name of the firm, 
nor in the sign over the door; it was ostensibly Steagall & 
Co., without change. The evidence disclosed that the note 
sued on was for a debt of the old firm, before MeMurtray’s 
connection with it. 

On the 9th day of October, 1874, A. IL. Steagall demurred 
generally and pleaded a general denial, and this plea was 
from time to time amended by the defendants and by R. A. 
MeMurtray, both before and after his application to inter- 
vene, and in these amendments they plead in reconven- 
tion the attachment bond, and prayed judgment against 
appellants and their sureties to the amount of said bond. 
Besides, the defendants and intervenor plead in reconven- 
tion damages, both actual and exemplary, in the sum of 
$10,000 each. 

The trial resulted in a judgment in favor of the appellants, 
against the defendants A. HL. and F. A. Steagall, for $825.65, 
the value of the claim sued on, together with costs, and in 
favor of the defendants A. Hl. and F. A. Steagall and R. A. 
MecMurtray, intervenor, jointly, against appellants, for $6,359. 

Motion for new trial having been overruled, the case was 
brought up on appeal. 


R. D. Coughanour, for appellants. 
The court erred in overruling plaintiffs’ exceptions filed 
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March 3, 1876, to the pleas of intervention and reconven- 
tion filed by defendants and intervenor, as set out in plain- 
tifts’ bill of exceptions filed July 27, 1877. 

The intervenor could not contest the right of plaintiffs to 
bring the suit or stand in judgment, nor can he change the 
nature of the suit. THe must take it as he finds it. 

The effect of so much of the exception as is relied upon is, 
that MeMurtray, not being a defendant, has no right to in- 
tervene and reconvene for damages. True,it seems he was a 
partner in the firm of Steagall & Co., owning a one-half in- 
terest in the stock of goods attached, for which he had paid 
about $2,800, but the note sued upon was not made by him, 
( MceMurtray,) nor by the new firm of Steagall & Co., of which 
he was a member, nor was he sued by these plaintiffs, nor 
did they know of his interest as a partner. (ILolloway v. 
Holloway, 30 Tex., 164; Cordill v. McCullough, 20 La. Ann., 
175; Burditt rv. Glasscock, 25 Tex. Supp., 48.) 

Peeler & Maxey, for appellees.—All persons whose interest 
may be affected by the decree have the right to come in vol- 
untarily and intervene, that the respective rights of each 
may be adjudicated and determined in one and the same 
proceeding. 

The effect of the exceptions referred to in the assignment 
of error is, that McMurtray, not being a defendant, has no 
right to intervene and reconvene for damages; and further, 
that neither defendants nor the intervenor can reconvene on 
the attachment bond executed by appellants. MeMurtray 
Was i partner in the firm of Steagall & Co. and the owner of 
one-half interest in the stock of furniture and queen’s-ware 
levied on by the sheriff under the writ of attachment, and in 
such proportion was to share the profits and participate in 
the losses of the concern. (Garrett v. Gaines, 6 Tex., 446, 
447; Legg v. MeNcill, 2 Tex., 429, 452; Stoddart vr. MeMa- 
han, 35 Tex., 299; Mussina v. Goidthwaite, 34 Tex., 151, 
132; Sayles’ Prac., sec. 189.) 
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Goutp, Assocrate Justice.—We are of opinion that the 
court erred, as set forth in the second assignment of error, 
in overruling plaintiffs’ exceptions to the pleas of interven- 
tion and reconventidn filed by defendants and intervenor. 

The intervenor, MeMurtray, was in nowise interested in the 




















subject-matter of the original suit, nor did the wrongful suing 





out of an attachment against other persons (if, as alleged, the 





attachment was wrongful) give him a cause of action or right 





to intervene. The levy ina proper manner of a valid attach- 
ment against A. TH. and F. A. Steagall, on the partnership 
property of the Steagalls and the intervenor, was not wrong- 
ful; though if it appeared that, on settlement of the partner- 
ship business, the prior claims of MeMurtray and the creditors 
of the firm would absorb the entire interest of the Steagalls 
and leave nothing subject to levy, the enforcement of the 
attachment would on proper proceedings be enjoined. (De 
Forest v. Miller, 42 Tex., 37; Warren v. Wallis, 42 Tex., 
478; Bradford v. Johnson, 44 Tex., 383; Weaver v. Ashcroft, 
50 Tex., 427.) 

The plea of intervention does not purport to be in the 
nature of an equitable proceeding seeking to have the attach- 
ment proceedings to await the adjustment of the partnership 
accounts, but apparently seeks only to recover damages for 
the wrongful suing out and levy of the attachment. 

MeMurtray’s intervention was voluntary, and it was only 

















afterwards and conditionally that any recovery was sought 





against him. It is unnecessary, therefore, to inquire what 
would have been the rule had he been sued or made a party 
at the instance of plaintiffs. 

So it is not material to inquire whether a third party, 
whose property is wrongfully attached as that of another, 
may intervene for the purpose of its recovery, as appears to 
have been held in Louisiana. (Field v. Harrison, 20 La. 
Ann., 411.) 

To uphold the plea of intervention and reconvention filed 
by McMurtray, would, we think, be to go beyond any au- 
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thority to which we have been cited, and to extend the right 
to intervene in a case where it is not shown that the party 
claiming it has rights involved in the litigation to be pro- 
tected. Because the court erred in overruling the exceptions 
to the plea of intervention, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 





Crry Bank or Datuas V. J. C. BoGEL ET AL. 


TAXATION—CITY ORDINANCE.—An ordinance of a city imposing a tax 
on all property, real and personal, within its limits, passed under a 
charter authorizing the city to tax ** capital’? does not authorize the 
levy or collection of a tax on the capital of a bank paid in on its 
stock, without reference to its losses or gains in business. 


Appeal from Dallas. Tried below before the Hon. George 
N. Aldridge. 

The City Bank of Dallas, claiming to be a bank incor- 
porated by an act of the Legislature of Texas of the 31st of 
May, 1873, brought this suit on December 21, 1878, to re- 
cover of appellees, defendants below, $2,251.94, paid to them 
under protest as taxes upon the capital of said bank for the 
years 1874 and 1875. 

The bank, which was located in the city of Dallas, claimed 
that it had rendered and paid, for each of said years, the tax 
upon all its real estate, and refused to render the capital of 
the bank outside of said real estate, upon the ground that 
this was not subject to taxation against the bank, for that the 
entire capital of the bank was embraced within and repre- 
sented by the shares of stock, which were, under the law, 
specific subjects of taxation to the owner, in common with 
other personal property; that as the representative of this 
capital was taxed, there was no authority of law for taxing 
this capital against the bank itself; and also upon the ground 
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that the city council had not, in its ordinances, levied a 
tax on capital eo nomine. 

The Legislature, by an amendatory act incorporating the 
city of Dallas, passed April 20, 1871, provided that “the city 
council, by a vote of a majority of the whole number of alder- 
men, taken by yeas and nays and entered upon their journal, 
may levy, assess, and collect an annual direct tax upon all 
property, real and personal, situated and being within the 
corporate limits of said city, or on any capital, money, or 
funds used as a basis of operation for any trade or business 
carried on within the limits of said city, not exceeding three- 
fourths of one per cent. ad valorem for the year 1873, and 





after that, not exceeding one-half of one per cent.” By 
another act, passed the same year, the city of Dallas was, in 
addition to the authority before conferred, permitted to have 
levied and collected an annual ad valorem tax for the year 
18738 of one-fourth of one per cent., and for the years 1874 
and 1875 of not exceeding one-half of one per cent., on all 
the taxable property—real, personal, and mixed—in said city, 
to be used and approved and appropriated as other ad valorem 
taxes. 

The taxes on the capital of the bank were paid under pro- 
test. The shares of the bank consisted of two thousand five 
hundred shares of $100 each, which, in January, 1874, were 
all owned by T. C. Jordan, W. E. Hughes, C. C. Slaughter, 
and J. R. Coats, all of whom lived outside of Dallas. In 
January, 1875, all the shares were owned by W. E. Hughes, 
C. C. Slaughter, G. W. Slaughter, and J. R. Coats, of whom 
Slaughter alone resided in the city. The entire property of 
the bank was represented by the stock. In January, 1874, 
$20 on each share was paid in, in cash. At this time the 
paid-up capital of the bank was $50,000, over $16,000 of 
which was invested in real estate owned by the bank. In 
January, 1875, the paid-up capital was $100,000, $24,000 of 
which was invested in real estate. Taxes were voluntarily 
paid on the real estate of the bank situated in the city, but 
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the bank refused to render for taxes its capital. In 1878 it 
paid on its capital not represented by real estate situated in 
the city, under protest. 

Judgment was rendered for the defendants. The bank 
appealed. 


Morgan & Gibbs, for appellant.—The rules of construction for 
ascertaining legislative intent, only apply when the meaning 
of the statute is ambiguous or doubtful. When the terms of a 
statute are plain and obvious, the courts cannot be invoked 
to construe the terms employed. (Engelking v.Van Wamel, 
26 Tex., 471; Read v. Levy, 30 Tex., 742; Board of Land 
Commissioners v. Weede, Dallam, 361; Thompson rv. Buck- 
ley, 1 Tex., 35; Daggett v. Everett, 19 Maine, 373.) 

A State may adopt one mode of taxation, and confer upon 
a city power to tax in a different mode; and a State may con- 
fer upon a city authority to tax property which the State itself 
does not tax; and the only limit on taxation by the city is the 
Constitution of the State, where the power is granted in char- 
ter. (Burr. on Tax., 385, 387; Dill. Mun. Corp., sees. 36, 
590, 612, 616; Municipality v. Railroad Co., 10 Rob., (La.,) 
187; Harrison v. Vicksburg, 3 8. & M., ( Miss.,) 581; Rich- 
mond v. Daniel, 14 Grat., 387; 17 Wend., 234; State v. City 
Council, 10 Rich., (8. C., Law,) 240; Aurora v. West, 9 Ind., 
74; Municipality v. Bank, 5 Rob., (La.,) 151; 5 Sneed, 
(Tenn.,) 475; Adams v. Mayor, 2 Head, (Tenn.,) 363.) 

Money is personal property. (Hamilton v. Ward, 4 Tex., 
367; Cooley on Tax., 26-28; 2 Bouv., 333.) 

All property is subject to taxation unless specially exempt, 
and is not exempted by implication. (Cooley on Tax., 146, 
note 1; Manufacturing Co. v. Commonwealth, 69 Penn. St., 
137; Commonwealth rv. Bird, 12 Mass., 443; Bank v. State, 
10 Penn. St., 442-450; Stetson v. Bangor, 56 Maine, 274; 
Macon v. Railroad and Bank Co., 50 Ga., 620; Academy 
of Arts v. Philadelphia Co., 22 Penn. St., 496.) 
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Capital is not exempt under the law or Constitution of the 
State, though not taxed co nomine. 

The appellant was the owner of the real and personal 
property constituting its capital. 

When the charter authorizes a tax and employs one term 
to designate property liable to taxation, the ordinance levy- 
ing the tax may use a synonomous or even different term to 
designate the property taxed, if both terms of description will 
equally embrace the property upon which the tax is actually 
levied. De minimis non curat lex. A reasonable construc- 
tion is always given to an ordinance by the courts. ( Harri- 
son v. Vines, 46 Tex., 23; Wills’ Mun. Corp., 159, 382; Dill. 
Mun. Corp., sec. 353; Whitlock v. West, 26 Conn., 406.) 

All corporations are taxable when the State has not spe- 
cially relinquished the right in granting the charter, and the 
manner and extent of taxation are in the discretion of the 
Legislature. (Bank v. Commonwealth, 19 Penn. St., 144; 
Cooley on Tax., 273; Portland Bank v. Apthorp, 12 Mass., 
252.) 

Acts in pari materia are to be construed together, and on 
this principle it has been held proper, in order to ascertain 
the meaning of a word used in a charter, to look to a subse- 
quent charter on the same subject in which the same word is 
used and its definition given. 

The charter of 1875, in the portion relating to taxes, (Gen. 
Laws 1875, sees. 81, 89, pp. 135, 137,) uses the same language 
as the charter of 1874 to designate what property is subject to 
taxation, and defines “ personal property” to mean “ moneys 
goods, capital,” &e. (Dill. Mun. Corp., sec. 54, note 2.) 


? 















W. FE. Hughes, for appellees, on the authority to levy the 
gqhes, PI , : : 
tax, cited the following authorities: Ang. & Ames on Corp., 
) g 
sec. 461; Gordon v. Appeal Tax Court, 15 Curt., 538, or 
3 How., 147; Salem Iron Factory v. Danvers, 10 Mass., 515; 
St. Louis Building and Savings Association v. Lightner, 42 
Mo., 421; Ontario Bank v. Bunnell, 10 Wend., 195; Boston 
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Water Power Co. v. Boston, 9 Met., 199; Boston & Sandwich 
Glass Co. v. Boston, 4 Met., 186; State of Missouri v. Tanni- 
bal and St. Joseph Railroad Co., 37 Mo., 265-268; Smith v. 
Burley, 9 N. IL, 423; Gordon v. Mayor of Baltimore, 5 Gill, 
231; Nashua Savings Bank rv. Nashua, 46 N. H., 389; Hart- 
ford Fire Ins. Co. v. Hartford, 3 Conn., 15; American Bank 
v. Mumford, 4 R. L., 478. 

The State having indicated its policy by taxing shares of 
stock and exempting capital, the term “capital” in the city 
charter should not be construed to include capital of banks, 
but capital subject to taxation by the laws of the State. (The 
State v. Jones, 5 Tex., 385; Bank of Georgia v. Savannah, 
Dudley, (Ga.,) 132; Paschal’s Dig., art. 5264; City of Mar- 
shall v. Snediker, 25 Tex., 471.) 


GouLp, Associate Justice.—Whatever may have been 
the power of the city council under the different charters in 
foree in 1874 and 1875, our opinion is, that the ordinances 
of the city were insufficient to authorize the tax on “ capital” 
exacted of appellant. The tax levied by the ordinances was 


upon “all property, real and personal, within the limits of 


the city of Dallas.” The bank, in common with individuals, 
was subject to this tax on its property, including its money 
and eredits. The tax exacted was not the tax on property 
authorized by the ordinances, but a tax on the paid-in capital 
of the bank, without reference to losses or gains. It does 
not appear that the term “capital” was used to express the 
amount of taxable personal property on hand, but that it was 
used to express the money paid in on their stock by the stock- 
holders. The ordinances of the city contain nothing suffi- 
ciently indicating an intention in this way to tax the capital 
of either individuals or corporations. A merchant in the city 
was not taxed on the amount of capital originally invested, 
nor was it prescribed that a corporation should be so taxed. 
The intention to impose such a tax on the part of the city 
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should have distinctly appeared from the terms of its ordi- 
nances; otherwise the tax was unauthorized. 
Because the court below erred, the judgment is reversed 
and the cause remanded. 
REVERSED AND REMANDED. 





FANNIN County v. Joun L. Rrppie. 


1. SURVEY—SCHOOL LANDS—STATUTES CONSTRUED.—Since the aet 
of January, 1839, (Paschal’s Dig., art. 3466.) neither specities any 
time within which the field-notes of county school-land surveys shall 
be returned to the clerk of the County Court, nor declares that the 
surveys shall be forfeited unless so returned, the failure of the sur- 
veyor to make the returns cannot prejudice the rights of the county 
to the lands for whose benefit the school surveys were made. 

. SURVEY—SCHOOL LANDS—FORFEITURE.—The act of February 10, 
1852, ( Pasechal’s Dig., art. 4562,) requiring field-notes of all surveys 


bo 


made previous to the passage of that act to be returned to the gen- 
eral land office on or before the 31st of August, 1853, and declaring 
that they should be null and void if not so returned, does not apply 
to surveys made for the benefit of public schools. 

SONSTITUTIONAL LAW—SCHOOL LANDS.—Under section $ of article 
9 of the Constitution of 1869, the public lands before given to counties 


3. 


_ 


for school purposes were under the control of the State through the 
Legislature, and under that Constitution, as well as the one now in 
force, the school lands are set apart for a perpetual school fand, and 
cannot be appropriated to any other purpose. 

4, STATUTES CONSTRUED—SCHOOL LANDS.—The school lands being 
set apart for a particular public use, cannot, by any intendment, be 
construed to be within the terms of a subsequent legislative act (in 
which they are not specially mentioned) by which a different appro- 
priation was made, 

. CASES APPROVED.— Kuechler v. Wright, 40 Tex., 6065; Wilcox v. 
Jackson, 13 Pet., 498; Parish v. Weatherford, 19 Tex., 209; Milam 

County v. Robertson, 33 Tex., 306. 
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Tried below before the Hon. C. C. 


Error trom Cooke. 
Binkley. 


Mareh 3, 1873, John L. Riddle, for himself and as agent 
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for other parties, brought suit in the District Court of Cooke 
county against the county of Fannin and G. IT. Ragsdale, 
surveyor of said county, to compel the survey of certain 
entries made by plaintiff upon lands in Cooke county. 

The petition charged, in substance, that on April 21, 1872, 
plaintiff made out, “in the names of the holders” of certain 
certificates, “locations and files thereof on vacant and unap- 
propriated pnblic land subject to location ;” (which he de- 
scribed, and incorporated in the petition a copy of his files;) 
that he tendered to the surveyor said files and certificates, 
with reasonable fees, and requested that a correct entry of 
the same should be made in the surveyor’s books; that the 
surveyor refused to accept the files or certificates or to make 
an entry of the same in his books; that afterwards, on the 
30th of November, 1872, they were received in the office of 
the surveyor, Ragsdale, who accepted the same and agreed 
to make an entry thereof in his books; that Ragsdale has 
refused to make survey of the locations, alleging “that said 
lands are not subject to location under and by virtue of said 
certificates, but says the same have already been appropriated 
by the county of Fannin, in said State, for school purposes, 
by a survey thereof.” 

Riddle, in his petition, further alleged, “that if said land 
was ever surveyed for school purposes for the county of Fan- 
nin, said survey has long since been forfeited and annulled 
by the subsequent withdrawal of the field-notes of said sur- 
vey from the general land office,” if the same ever were re- 
turned, “as petitioner is informed and charges the truth to 
be”; that if the land was ever surveyed as school land, the 
surveyor did not thereupon return the same, with the field- 
notes of said survey, to the clerk of the County Court, nor 
did the clerk of the County Court record the same and for- 
ward a transcript thereof to the commissioner of the general 
land office, nor were said survey and field-notes returned to 
the clerk of the County Court of Fannin county for record ; 
“that said field-notes, if any there ever were, were not sent 
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up to the County Court, and were not recorded either in the 
county of Cooke or county of Fannin; that for years, and up 
to plaintiff’s files, there were not in the general land office 
any field-notes or evidences of former survey, such as are 
required by the laws of the State, but, before his location, that 
the field-notes of the surveys for school land were withdrawn 
from the general land office, and if ever thereafter returned, 
the same had been declared forfeited by the Constitution and 
laws.” 

The petition closes with a prayer to compel the surveyor to 
make the survey, for a decree forfeiting any former survey 
of the lands for school purposes, and for genera! relief. 

At the April Term, 1873, Ragsdale, by Lindsey & Davis, 
attorneys, filed a general demurrer to petition, and special 
exceptions. 

April 25, 1873, an answer was filed by all the defendants, 
through F. E. Piner, district attorney, and Lindsey & Davis, 
denying the allegations of the petition. 

April 30, 1873, plaintiff amended his petition, and charged 
that on December 4, 1872, Jacob Keochler, commissioner of 
the general land office, in ignorance of petitioner’s files and 
for the information of one Charles I. Evans, who was trying 
to locate the land for himself, wrote an official letter to said 
Evans, (which was set forth in full,) in which he states that 
it appeared from a file in the general land office that the 
field-notes of the Fannin county school-land survey in Cooke 
county had not been returned by the 29th day of November, 

872, and gave it as his opinion that the land was forfeited 
aud subject to location; that afterwards, on the 6th of Janu- 
ary, 1873, the commissioner, still ignorant of plaintiffs files, 
wrote to the defendant as follows, viz.: “ Making the survey 
by virtue of the certificate filed by Charles I. Evans on the 
survey of three leagues in the name of Fannin county school 
lands, you are not compelled to go on the ground and make 
a survey, but may adopt the original field-notes; they will be 
respected at this office, &c.;’—and that notwithstanding all 
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this information and these instructions, the surveyor still re- 
fused to survey the land. 

On August 26, 1873, an agreement between the attorneys 
of plaintiff and Ragsdale was filed, stipulating that *in no 
event shall defendant George IH. Ragsdale be taxed with any 
of the costs in this suit, and that the costs that would other- 
wise be taxed against said Ragsdale be taxed against the 
plaintiff herein, and that judgment be rendered in accordance 
herewith at the determination of this suit.” 

On August 25, 1873, a judgment was rendered reciting 
that the county of Fannin had wholly made default, “and 
plaintiff and defendant Ragsdale announcing themselves 
ready for trial, because it appears, by agreement between the 
parties, that plaintiff pay all costs herein incurred, whereupon 
said George I. Ragsdale, by his attorney, withdrew his an- 
swer herein filed and says nothing in bar of plaintiff's action.” 
The judgment proceeds to declare the surveys for Fannin 
county null and void and subject to location. Fannin county, 
in prosecuting a writ of error filed August 30, 1874, assigns 
error as follows: 

* * * «2. The court erred in rendering judgment in 
favor of said Riddle upon the petition in this cause, the facts 
therein being insufficient in law. 

«3. The court erred in rendering judgment by default 
against the county of Fannin, there being no answer for said 
county on file and among the papers of the cause.” 

The case was dismissed for want of proper service, and 
again brought up on supplemental petition in error, on which 
service was had and again a motion to dismiss was made. 

In view of the opinion, it is unnecessary to notice motions 
to dismiss, which were elaborately argued. 


Walton, Green ae Hill and Throckmorton f Brown, for plain- 
tiff in error, 

I. The petition is totally defective, and will not authorize 
a judgment to be pronounced thereon. 
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It is incumbent upon a person seeking the extraordinary 
aid of a mandamus to set up specifically in his petition or 
application to the court for the writ all the facts which, if 
true, would be necessary to entitle him to the relief sought, 
and the relator should set forth in the petition all the facts 
on which he relies for the relief sought. These should be 
stated so distinctly and clearly that the respondent may either 
admit or deny them, so that an issue may be framed on the 
facts alleged as the foundation to the relator’s claim to relief. 
(High’s Ex. Legal Rem., see. 450; Houston Tap and Brazo- 
ria Railroad Co. v. Randolph, 24 Tex., 333; Cullem v+. Lati- 
mer, 4 Tex., 331; Arberry v. Beavers, 6 Tex., 473-475; Win- 
der +. Williams, 23 Tex., 603; The State v. Everett, 52 Mo., 
94.) 

If. This suit, however, was, in effect, a suit against the 
State. 

By section 8 of article 9 of the Constitution of 1870, it is 
provided: “The public lands heretofore given to counties 
shall be under the control of the Legislature, and may be sold 
under such regulations as the Legislature may prescribe ; and 
in such case the proceeds of the same shall be added to the 
public school fund.” What the particular facts as to the 
appropriation of this land by the county of Fannin may be, 
we have not been permitted by the plaintiff to know. He 
does not set them forth in his petition, as he was required to 
do. There is enough, however, leaking out of the petition 
for us to see that the field-notes were in the general land 
office at one time and out of the land office at another time. 
One thing is certain, that the land was attempted to be appro- 
priated as public school land by the county of Fannin, and 
that it was, by the Constitution of 1870, under the special 
charge of the State in its corporate capacity, and we think, 
under the views expressed by Presiding Justice Evans in 
Kuechler v. Wright, 40 Tex., 605, this property would be 
reserved from entry. (Hosner v. De Young, 1 Tex., 767; 
League v. De Young, 2 Tex., 500; Roan v. Raymond, 15 'Tex., 
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85; Houston Tap and Brazoria Railroad Co. v. Randolph, 24 
Tex., 333. 


The rules in respect to the appropriation of land by counties 


as school lands are essentially different from those governing 
ordinary appropriations. (Milam County v. Robertson, 33 


Tex., 366.) 


W. J. Sparks and Jackson & Jackson, for the defendant in 
error.—The petition sets forth a cause of action by full and 
specific allegations of (1) the plaintiff’s right to locate certain 
valid land certificates on certain vacant public domain; (2) 
of his performance of every step necessary to such an appro- 
priation of the land; (3) of the refusal of the defendant 
Ragsdale, county surveyor, to accept the files and otherwise 
perform his duties in the premises, based upon the pretext 
that the land was part of the Fannin county school lands; 
(4) of the falsity of such pretense. Ragsdale, the surveyor, 
and the county of Fannin were made the defendants, and 
were duly cited. 

The ground taken by the plaintiff in error is wholly de- 
voted to a discussion of the petition as a suit for a mandamus. 
The fact that no mandamus was adjudged is a full answer to 
this ground. 

The plaintiff in error insists that this suit “was, in effect, a 
suit against the State.” To this we reply, (1) that nothing in 
the petition or other proceedings so purports or indicates; 
(2) that the State has no interest in resisting the location of 
her valid land certificates upon her vacant public domain; 
(3) that the State is not the owner of the school lands of the 
counties, nor interested in a controversy between a locator 
and a county in respect to land claimed to belong to a county 
as her school land, and claimed by the locator to be vacant 
public domain. (Worley v. The State, 48 Tex., 1.) So that 
in no possible point of view is this a “suit against the State.” 


Bonner, Associate Justice.—If it be admitted that the 
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plaintiff on the trial below sustained by competent testimony 
the allegations upon which it was sought to avoid the validity 
of the surveys of the school lands made for Fannin county, 
then the two material questions, which are decisive of this 
case, are— 

1. Were said surveys forfeited if they were not returned 
to the clerk of the County Court, as required by section 3 of 
the act of January 26, 1839? (Paschal’s Dig., art. 3466.) 

2. Were they forfeited if not returned to the general land 
office on or before the 31st of August, 1853, as required by 
the first section of the act of February 10, 1852? (Paschal’s 
Dig., art. 4562.) 

First. Section 3 of the act of January 26, 1839, ( Paschal’s 
Dig., art. 3466,) provides: « When said lands are surveyed 
in accordance with this act, the surveyor shall return a correct 
description of the same, with the field-notes of the survey, to 
the clerk of the County Court, who shall record same and 
forward a transcript of the same to the commissioner of the 
general land office, after it is recorded, with his certificate 
and the seal of office thereto attached; and when land so 
surveyed is not situated in the county for which it is sur- 
veyed, the description and field-notes shall be recorded in 
the county where it is surveyed, as well as in the county for 
which it is surveyed, and forwarded to the land office as 
above described.” 

The act does not specify any time within which the surveys 
shall be returned to the clerk of the County Court, or that 
they shall be forfeited unless so returned. We are of opin- 
ion that the failure of the surveyor to make such return 
should not prejudice the rights of the county to the lands 
which have been surveyed for the benefit of public schools. 
(Stringer v. Lessee of Young, 3 Pet., 339; Taylor v. Brown, 
5 Cranch, 234.) 

Second. We are also of opinion that the act of February 
10, 1852, ( Paschal’s Dig., art. 4562,) requiring field-notes of 
all surveys made previously to the passage of the act to be 
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returned to the general land office on or before the 31st of 
August, 1853, or they should become null and void, does not 
apply to surveys made for the benefit of public schools. 

[t has been the policy of Texas, both as a Republic and as 
a State, to encourage education by a liberal donation from 
her magnificent public domain, and to preserve and give 
direction to the same by judicious legislation. By the above 
act of January 26, 1839, fifty leagues of land were set apart 
as a university fund, and each county was entitled to have 
three leagues surveyed for the benefit of a general system of 
education. This, by subsequent legislation, was increased to 
four leagues. (Paschal’s Dig., arts. 3468, 3476, 3550.) 

So guarded was the State to protect these lands and to 
place them on a different tenure from those held by individ- 
uals, that by the act of August 30, 1856, (Paschal’s Dig., art. 
3470.) it was provided that no statate of limitations should 
run in favor of any one who had theretofore settled, or might 
thereafter settle, upon the same. This salutary provision was 
subsequently incorporated into the organic law of the State. 
(Const. 1876, art. 7, sec. 6.) 

These lands were intended for the wise purpose of public 
education, which, by the Constitution of 1876, is declared to 
be essential to the preservation of the liberties and rights of 
the people. The counties are the mere trustees to carry out 
this purpose, and the lands are given to them, not to divest 
the body politic of their control and benefit, but for the pur- 
pose of convenience of designation and distribution. This is 
evident from the jealous protection and direction which the 
people have exercised over them in their several organic and 
legislative enactments. At the time of the institution of this 
suit, by express provision of the Constitution then in foree, 
the public lands before given to counties were under the 
control of the State through the Legislature. (Const. 1869, 
art. 9, sec. 8.) 

It is held in Kuechler v. Wright, 40 Tex., 600, that the 
alternate or even-numbered sections of land reserved for 
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the use of the State by the act incorporating the Memphis, 
El Paso and Pacific Railroad Company, and which by section 
3 of article 10 of the Constitution of 1866 were set apart for 
a perpetual school fund, had thereby been placed beyond the 
power of the Legislature to divert to any other purpose. A 
similar provision was made by section 6 of article 9 of the 
Constitution of 1869, in force at the date of the institution 
of this suit, and by section 2 of article 7 of the Constitution 
of 1876, now in force. 

Even had the Legislature the power to thus divert them, 
we do not think, unless there had been express words or 
necessary implication to that effect, that the State could have 
intended by the above act of February 10, 1852, to have 
declared, by reason of the negligence of her own agents, that 
as vacant and belonging again to her public domain which 
she had long before set apart for one of the most important 
purposes for which it was her settled policy that this very 
domain should be used, and to which one-half of the same, 
under her present Constitution, is unreservedly dedicated. 

The appropriation of the school lands was made by direct 
grant of the government, the highest character of title. They 
were set apart to a particular use, and would not by any 
intendment be construed to have been within the terms of 
a subsequent act by which a different appropriation was made. 
(Kuechler v. Wright, 40 Tex., 606; Wilcox rv. Jackson, 18 
Pet., 498.) 

It is believed that a very different rule should prevail in a 
vase of this character from that which would obtain between 
individuals, and that the reasons which prompted the passage 
of the act in question did not apply to the lands thus held in 
trust for the people of the State for the use and benefit of 
public schools. 

In the case of Parish v. Weatherford, 19 Tex., 209, it was 
decided that the act of February 10, 1852, (Paschal’s Dig., 
art. 4568,) which required surveys to be returned within 
twelve months, did not apply to preémption claims. One of 
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the reasons given was, that the claimant resided upon the 
land, and this was sufficient to put the locator upon inquiry. 

In the case of Milam County v. Robertson, 33 Tex., 366, 
it was held, that the fact that four leagues of school land had 
been surveyed in a single county, must, in the nature of 
things, have been sufficiently notorious to be a cogent cir- 
cumstance of notice to persons making subsequent locations. 
It was further held, that if the above act of February 10, 
1852, had any application to school lands granted to the sev- 
eral counties, the omission of the county to comply with its 
provisions was a dereliction of which the State alone could 
take advantage; that it would be not only contrary to law, 
but much against public policy, to allow the interests of the 
whole community to be prejudiced by the negligence of the 
trustees, when the parties seeking the advantage are charge- 
able with notice of the trust. The record in the case now 
before the court shows that appellee had such actual notice. 
The act having been thus construed by this court years ago, 
We see no reason on principle why we should depart from it. 

In our opinion, the act of November 29, 1871, did not 
embrace a case of legislative grant like the present, but sur- 
veys made by virtue of certificates, bounty warrants, and 
scrip. 

As the plaintiff does not set up a cause of action which 
would be good on general demurrer, or on motion in arrest 
of judgment, the judgment of the court below is reversed and 
the cause dismissed. 

REVERSED AND DISMISSED. 


Chief Justice Moore dissented from the views expressed: 
in this opinion. 


24 
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Henperson County v. J. A. SHOOK. 


STATUTES CONSTRUED—PREEMPTOR— SCHOOL LAND.—Four leagues 
of school land were surveyed for Henderson county in December, 
1856, and the survey recorded in the county in which the land was 
situate; the field-notes were not returned to the general land of- 
fice until May 27, 1874; the patent issued March 8, 1875. B settled 
on the land as a preémptor in July, 1873. In September, 1875, he 
brought an action of trespass to try title against Henderson county 
for one hundred and sixty acres of the land: Held, That the patent 
passed the title, and the land was not subject to preémption. 





Error from Jack. Tried below before the Hon. J. N. 
Roach, special judge. 

Action of trespass to try title, instituted by the defendant 
in error in the District Court of Jack county against the 
plaintiff in error, for one hundred and sixty acres of land. 
The deiendant in error claimed said land as a preémptor and 
actual settler. He claimed to have settled on said land in 
good faith on Faly 20, 1873. He further stated in his peti- 
tion and amended petition that the plaintiff in error claimed 
four leagues of land in Jack county, by virtue of a patent to 
said land as county school land and by virtue of two acts of 
Congress of the Republic of Texas, approved respectively 
January 26, 1839, and February 5, 1840, appropriating and 
granting lands for educational purposes. Ile averred that 
said four leagues of land embrace the land claimed by him; 
that the four leagues were surveyed by L. E. Camp, deputy 
surveyor of Denton land district, on the 6th, 7th, and 8th 
days of December, A. D. 1856; that said survey was duly 
recorded in Denton county in December, 1856, and thereafter 
recorded in Henderson county; that the field-notes of the 
survey were not returned to the general land office until May 
27, 1874; that a patent was issued therefor March 8, 1875; 
that all this creates a cloud upon the title of the defendant 
in error. He further alleged that the above acts of Congress 
were repealed by an act to establish a system of public free 
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schools for the State of Texas, approved August 15, 1870, 
and that said repealing act was repealed by an act entitled 
«An act to establish and maintain a system of public free 
schools in the State of Texas,” approved April 30, 1873, 
thereby leaving said land vacant at the time of the settle- 
ment on it by the defendant in error. Henderson county 
failed to appear and answer the suit in the District Court of 
Jack county, and judgment by default was taken against it. 
Henderson county brought the case up by writ of error. 


Greenwood & Gooch, for plaintiff in error.—The court erred 
in rendering the judgment rendered in said cause, although 
the plaintiff’s case as stated may all be true and the verdict of 
the jury fully sustained by the evidence, because the case as 
stated by plaintiff in said suit and the verdict of the jury 
show that Henderson county had a good, valid, and indefea- 
sible legal title to the four leagues vacated by the judgment 
of the court. 

We submit, that the provisions of the act of February 10, 
1852, requiring the field-notes of surveys to be returned to 
the general land office within twelve months from date of 
surveys, do not apply to surveys made by the counties of 
school lands for edueational purposes. This court has decid- 
ed that said act does not include the surveys of preémptors. 
(Parish v. Weatherford, 19 Tex., 211.) In the case of Milam 
County v. Robertson, 33 Tex., 366, this court decided that the 
provisions of said act do not apply to the counties. 

We further submit, that the acts of the Congress of the 
Republic approved January 26, 1839, and February 5, 1840, 
are not repealed, as contended by defendant in error. If 
they were repealed, as stated and charged by defendant in 
error, such repeal did not, and could not at the date of sup- 
posed repeal, in the least affect or impair the title of Hender- 
son county to her school lands. The law under which Hen- 
derson county made the survey of the four leagues of land 
in controversy, was the said act of the Congress of the Re- 







































372 Henperson Co. v. Suoox. [Austin Term, 





Argument for the plaintiff in error. 








public donating and granting four leagues of land to each 
county of the Republic. At the date of the survey said law 
was of full force, and said law did not require the return of 
the original field-notes of the survey to the general land 
office. But said law required the surveyor to return the field- 
notes of the survey to the clerk of the County Court, whose 
duty it was to record the field-notes of survey, with deserip- 
tion of the land, and forward a transcript of his record to 
the commissioner of the general land office, after the record, 
with his certificate and the seal of his office thereto attached. 
When the land so surveyed was not situated in the county 
for which it was surveyed, the description and field-notes 
were required to be recorded in the county in which it was 
surveyed, as well as in the county in which it is situated, and 
then transcript forwarded to the land office, as above stated. 
(Paschal’s Dig., arts. 3404, 3466, 3468.) This donation and 
grant by the Republic was made by legislative authority, in 
obedience to section 4 of article 10 of the Constitution, so 
made in discharge of an obligation and duty of the govern- 





ment to provide for the education of its citizens, so as to 
secure its preservation and perpetuity. 

The acts of the Republic making the donation and grant, 
are the evidence of such grant to the county; the survey by 
the county and the registration of the survey and description 
of the land by the clerk of the County Court in his book for 
registration of land titles, are the evidence of the acceptance 
of such grant and donation; and the selection of its locality 
and the record of the description and survey in the county 
in which the land is located, are constructive notice to all the 
world of the appropriation of such land. These’ acts, we 
maintain, completed the grant and vested the title in ILlen- 
derson county. It is true that the county clerk did not send 
to the commissioner of the general land office a transcript of 
his record of the description and field - notes of the survey 
within twelve months. The law did not require him to do 
so. While it was his duty to do so at some time, the law 











1879.] HENDERSON Co. v. SHOOK. 373 





Argument for the plaintiff in error. 





did not limit the time within which that duty was to be per- 
formed. The law does not declare that the counties are to 
lose or forfeit their school lands on account of failure of the 
county clerk to do so within a given time, or because the 
clerk failed to perform a duty. We are aware of no law 
which requires the State to issue patents to the counties for 
school lands. We apprehend that few, if any, such patents 
issued prior to the adoption of the Constitution of 1869. 
Under that Constitution and the legislation of 1870, the 
question was mooted as to whether the counties owned any 
school lands. It was maintained that such claims to land 
had been abolished, and that such lands constituted a part of 
the public domain of the State, and were subject to settlement 
and location as other public domain of the State. 

We contend that Henderson county’s title is a legislative 
grant without conditions of defeasance, and that a legisla- 
tive grant is higher evidence of title than a patent, as it was 
the direct grant of the fee which had been in the State by 
the government itself, acting through its sovereign law-mak- 
ing department, whereas a patent is only the act of its minis- 
terial officers. (Wash. on Real Prop., p. 191; Doe v. Beards- 
ley, 2 MeL., 412; Fletcher v. Peck, 6 Cranch, 87; Sargent v. 
Simpson, 8 Maine, 148; Grignon v. Astor, 2 How., 319.) 
Where a grant was made by the State of Pennsylvania to 
one upon his paying a certain sum after a survey made, it 
was held that, upon a return of such survey and payment 
having been made, the title and legal possession of the land 
vested at once in the grantee. (Potts v. Gilbert, 3 Wash., 
475.) A grant of land by the government is tantamount to 
a conveyance with livery of seizin. (Enfield v. Day, 11 N. 
IL., 520; Enfield v. Permit, 8 N. H., 512; Bellows v. Copp, 
20 N. H., 492; McCanghal v. Ryan, 27 Barb., 376; Robin- 
son v. Lake, 14 Iowa, 424.) And the doctrine that a State 
may grant its lands by reselve of its Legislature is adopted 
both in Maine and in California, and may be effectual with- 
out a deed or patent. (Cary v. Whitney, 48 Maine, 526 ; 
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Megerle v. Ashe, 27 Cal., 327; Kernan v. Griffith, 27 Cal., 
89; Mayo v. Libby, 12 Mass., 339.) 
When an alcalde, or commissioner, executed a concession 


for a purchase grant, although there were annexed to it con- 
ditions subsequent which had not been performed, yet the 
title was perfect,—not inchoate,—and a locator had no right 
claim a forfeiture on account of the non-performance o 
to claim a forfeiture on ymunt of the not f I f 
conditions. (Paschal v. Perez, 7 Tex., 348; Hancock v. 
McKinney, 7 Tex., 384; Edwards v. James, 7 Tex., 372; 
McKinney, 7 Tex., 344; E 
wift «. Herrera, 9 Tex., 281; Stringer v. Young’s Lessee, 3 
Swift v. Hert 9 Tex., 281; String Young’s [ 3 
eters, 820; Boardman v. Reed, 6 Peters, 328. 
Pet 320; Boardman v. Reed, 6 Peters, 328 


A. T. Watts, for defendant in error.—I respectfully submit 
that the Legislature had the power and did unquestionably 
extinguish the trust that was conferred upon the counties by 
the acts of the Congress of the Republic referred to hereto- 
fore. The object and purpose of those acts were to establish 
a county system of education. Unquestionably this whole 
purpose was changed, and the title and control of these 
school lands assumed by the State, by virtue of section 19 of 
* An act to establish a system of public free schools for the 
State of Texas,” approved August, 1870. By the positive 
provisions of said section these county school lands were de- 
clared to constitute part of the permanent school fund of the 
State, not the proceeds of, but the land itself. Section 8 of 
article 9 of the Constitution of 1868 and 1869, authorized this 
legislation, or, more properly speaking, declared the power 
theretofore existing in the Legislature. 

That this latter act repealed the said acts of Congress, is 
much too plain for controversy. Now, this act of 1870 was 
specifically repealed by the act of April 80, 1875. (Gen. Laws, 
1873, sec. 36, p. 94.) Paschal’s Digest, art. 4577, provides: 
«Whenever one law which shall have repealed another shall 
itself be repealed, the former law shall not be revived with- 
out express words to that effect.” There was no provision for 
revivor in said act of 1873. After said repeal, what was the 
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status of these lands? The question admits of but one an- 
swer. Certainly it was part of the public domain of the State, 
subject to location and preémption. 

In this case it was averred and shown that about eighteen 
years had elapsed from the time of the pretended survey 
until the tield-notes were returned to and filed in the general 
land office. The act of February 10, 1852, ( Paschal’s Dig., 
art. 4566,) provides that “the field-notes of all surveys here- 
after made shall be returned to and filed in the general land 
office within twelve months from the date of survey.” Arti- 
cle 4568 denounces the penalty in these words: ‘In either 
ease shall be null and void, and the lands be subject to relo- 
eation and survey, as other vacant and unappropriated land.” 
This act applies to all surveys except preémptions, the limita- 
tion being definitely fixed in the preémption acts. Certainly 
it applies to corporations as well as to individuals. Article 
7085 of Paschal’s Digest furnishes a legislative construction 
of said act of February 10, 1852, and includes “individuals” 
and “corporations.” Mark the language: “ All holders of 
land certificates, whether individuals or corporations, shall, 
&e.” Also note the last clause in article 7086. 

This pretended survey was made long before, and the field- 
notes returned to and filed in the general land office long 
after, the adoption of the Constitution of 1868 and 1869, 
under which Constitution Shook’s rights accrued and were 
adjudicated. Now, to remove all doubt as to the effect of 
the act of February 10, 1852, article 10 of section 2 of that 
Constitution provides: “That the residue of the public lands 
may be ascertained, it is declared that all surveys of land 
heretofore made and not returned to the general land office 
in accordance with the provisions of an act entitled «An act 
concerning surveys of land,’ approved 10th February, 1852, 
The act of February 10, 
1852, and the constitutional provision referred to, are so plain 


. 


are hereby declared null and void 


as to admit of no doubt or construction. Language cannot 
be made plainer. 
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Shook had before him, at the time he settled upon the said 
land, a legislative declaration that the same was vacant, and 
a constitutional declaration to the same eftect. 


Bonner, Associate Justice.—In this case patent had 
issued to Henderson county for her school lands, situated in 
Jack county, prior to the institution of the suit. The plain- 
tiff sought to avoid the same, virtually, upon the ground that 
although the surveys had been made under the acts of Jan- 
uary 26, 1839, and February 5, 1840, prior to his settlement 
as a preémptor, yet they had not been returned to the gen- 
eral land office until thereafter. 

The material question in the case has been decided in 
the case of Riddle v. Fannin County, supra; and under the 
authority of that decision, the judgment below is reversed 
and the cause dismissed. 

REVERSED AND DISMISSED. 





CARROLL McKinney y. J. W. GRASSMEYER. 


i" 


. LOCATION — PUBLIC DOMAIN. — The location of a land certificate 
upon the public domain subject to loeation, severs the land covered 
by it from the mass of the public domain for twelve months from 
the date of the location. 

. LocaTIon.—During the period of twelve months from such location, 
the location of the same land by another party is void, both as 
against the first location and any relocation which the first locator 
may make. 

3. LOCATION.—The attempt to anticipate a forfeiture by locating on a 
file or survey still valid, can confer no right as against the claimants 
under that file or survey. 

. LOcATION.—The correction and return to the general land office of 

the field-notes of a survey, (the certiticate being in the general land 

office,) which survey was made on a void location originally, (the 
land being held by another location,) will not constitute a valid ap- 


to 


— 
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propriation of the land as against one who locates after such corree- 
tion, and after the failure for twelve months of the first locator to 
have the field-notes of his survey and certificate returned to the 
general land office. 

5. CASE APPROVED.—Upshur v. Pace, 15 Tex., 531, approved. 


AppeaL from Clay. Tried below before the Hon. J. M. 
Lindsey. 

This suit was brought by Carroll McKinney to annul a 
location made on land by J. W. Grassmeyer. The case was 
submitted below on the following agreed facts: 

1. That defendant made a valid file on the land mentioned 
in the petiton, by virtue of a valid land certificate, on the 24th 
of November, 1871. 

2. That defendant did not have said land surveyed, or 
return the field-notes to the general land office within twelve 
months from the date of said file, to wit, November 24, 1871. 

3. That after the expiration of said twelve months from the 
date of said file, to wit, on the 21st day of February, 1874, 
detendant again filed on said land by virtue of the same valid 
land certificate, and on the same day had the land surveyed, 
and within thirty days thereafter returned the field -notes, 
together with the certificate, to the general land office, where 
the same have remained ever since. 

4. That plaintiff claims by virtue of a valid land certificate 
filed on the same land on the Ist day of June, 1872. 

5. That on the 18th of August, 1872, plaintiff had said land 
surveyed, and returned to the general land office the field- 
notes thereof within ninety days from the date of such sur- 
vey, together with the certificate, where the same have 
remained ever since. 

6. That plaintiff, on the 7th day of February, 1874, had 
said field-notes corrected, and returned such corrected field- 
notes to the general land office. 

* * * 9. That the certificates under which both plain- 
tiff and defendant filed on the land are genuine certificates 
and valid claims against the State, the only question being, 
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whether, upon the above facts, the plaintiff has in law a bet- 
ter right to the land in controversy than the defendant ? 


Judgment for Grassmeyer. McKinney appealed. 












Throckmorton & Brown, for appellant. 

I. The location and survey for appellant was valid, sub- 
ject to the preference of appellee. 

It is claimed, on the part of appellee, that the location and 
survey made by appellant within twelve months from the 
the date of appellee’s location, is void. This is based upon 
the proposition that the land was severed from the public 
domain by his file, and therefore not subject to location. In 
those cases in which a location and survey has been held void, 



























the land had been reserved from general location by law; as 
in Woods v. Durrett, 28 Tex., 455; Patrick vr. Nance, 26 Tex., 
298; with many others. In these cases the lands were re- 
served for special purposes, and the locations and surveys were 
made in violation of law. 

There was no law which prohibited appellant from filing 
upon the land subject to the rights of appellee. It was not 
contrary to the statute, but, by implication, allowed by it. 
We call attention again to the proviso of article 4573, which 
allows of surveys without location, but subject to the rights 
of a prior locator. Such survey is not denounced as void. 
We have seen that the location of appellant did not sever the 
land from the public domain, and therefore it was subject to 
be appropriated by appellant. 

If the location and survey of appellant was not void, then 
upon the expiration of the twelve months allowed appellee to 
survey the land, the location, survey, and return of the field- 
notes by McKinney became a vested right in him, and was a 
valid appropriation of the land. We refer to Booth v. Upshur, 
26 ‘Tex., 64, in which the question under consideration was 
decided. In that case, the first location was abandoned and 
the land relocated by another certificate for the same party ; 
but, between the time of the first location and the raising of 
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the certificate, a second location and survey was made. The 
question was as to the validity of the second survey, and the 
court held that the first locator, by raising or floating his cer- 
tificate, lost his preference, and the second location was sus- 
tained. The appellee having failed to have the land surveyed 
within twelve months, his location became null and appel- 
lant’s right attached, as in Booth v. Upshur. 

We anticipate that appellee will rely in this court upon the 
ease of Upshur v. Pace, 15 Tex., 531. An examination of 
that case will satisfy the court that it does not decide the ques- 
tion involved here. The validity of a tax title to land sold 
for taxes, when the field-notes had not been returned, seems 
to have been the only question considered by the court and 
the point upon which the decision was made, 

Il. The correction and return of the field-notes of appel- 
lant were equivalent to a relocation and survey. 

If it should be held that the location and survey made for 
appellant was void, then we claim that the correction and re- 
turn of the field-notes after the 24th day of November, 1872, 
were equivalent to a resurvey of the land, and are prior to 
the last location and survey for appellee. After the 24th day 
of November, 1872, appellant might have caused the land to 
be relocated and surveyed under his certificate. The land 
having been already surveyed, the surveyor could appropriate 
the field-notes without actual resurvey. (Lake v. Wafer, 
16 Tex., 570; Jenkins v. Chambers, 9 Tex., 232.) 

The certificate need not have been located to authorize a 
survey. (Paschal’s Dig., art. 4563.) The surveyor, after the 
date at which appellee’s location expired, did, in effect, resur- 
vey the land by appropriating the field-notes as corrected. 

If the land had been patented upon appellant’s first survey 
before appellee relocated it, the title would have been valid, 
notwithstanding the original survey might have been void. 

If the issuing of the patent would have cured the invalidity, 
we think that the resurvey or correction of the field-notes 
would certainly have as great effect, and that upon the pri- 
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ority of the correction of the survey alone appellant should 
recover the land. 































Peeler, Montgomery & Fisher, for appellee. 

I. Grassmeyer’s first file appropriated the land, withdrew 
it from the public domain, and reserved it from location for 
twelve months. (Paschal’s Dig., art. 4568; act February 10, 
1852, sec. 8.) 

The equitable title, by virtue of this location, was drawn 
out of the State and vested in him during that time, which 
title might have been perfected into a perfect legal title, or 
lost, by compliance or non-compliance with the statutory re- 
quirements in reference to a survey and return of the field- 
notes. This equitable title, while it subsisted, conferred upon 
Grassmeyer a right of property by ‘“‘as strong a sanction as 
that which exists by a right purely legal.” (Ilamilton v. 
Avery, 20 Tex., 633, 635; Commissioner General Land 
Office v. Smith, 5 Tex., 480; Carroll v. Safford, 3 How., 459; 
Paschal’s Dig., art. 5303; Ross v. Barland, 1 Pet., 665; Sims 
v. Irvine, 3 Dallas, 456; Moreland v. Atchison, 24 Tex., 164; 
Kimmell v. Wheeler, 22 Tex., 77; Wright v. Hawkins, 28 
Tex., 452.) That these decisions were made respecting loca- 
tions on lands specifically reserved from location, can, we 
think, make no difference,—a reservation having the effect 
of exempting land from location, whether the reservation be 
made by special legislation, or by a valid file or survey under 
a general law. 

The case of Upshur v. Pace, 15 Tex., 530, decides the very 
question here presented upon almost the same facts. 

The case of Booth v. Upshur, 26 Tex., 64, simply decided 
that a party withdrawing his certificates and substituting 
others for those withdrawn, could not claim the benetit of his 
original file to the exclusion of a party who had located on 
the land between the dates of the original and the substituted 
file; that his entry would date from the time of substitution. 
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The case, however, turned upon other points, and this ques- 
tion was barely noticed by the court, not discussed. 

If. The correction and return by McKinney on 7th of May, 
1874, of the field-notes of the survey of August 18, 1872, 
eannot confer upon him title as by survey or location. Lo- 
cation, it is true, is not necessary to a valid survey, and a 
survey without location will give a preference over a subse- 
quent loeator; (Paschal’s Dig., art. 4573 ;) but an actual sur- 
vey, or its equivalent,—the adoption of the field-notes of a 
previous survey made under proper authority and correctly 
describing the land, or a relocation,—is necessary to appro- 
priate the land and reserve it from location by other certifi- 
eates It is not even pretended that the land was surveyed 
for McKinney after it became vacant, nor that the field-notes 
of a previous lawful survey, or those of any survey correctly 
describing the land, were adopted by the surveyor. It is not 
perceived that the mere correction and return of the field- 
notes of a void and illegal survey are equivalent to a resurvey, 
nor that the title of one who took the first legal and proper 
steps to again appropriate the land after it became vacant 
ean thereby be defeated. In this case it was incumbent upon 
McKinney, the plaintiff, to recover upon the strength of his 
own title, and to show, if such were the case, that the land 
had actually been surveyed or correct field-notes adopted. 
The court cannot indulge the inference that either was done 
from the mere return of the corrected field-notes of an illegal 
survey. Correction of tield-notes does not necessarily imply 
an adoption of them. 

IIf. If, under the authorities reviewed, a location upon 
land covered by a prior valid file is a nullity, then Grass- 
meyer’s location and survey of May 21, 1874, was the first 
valid appropriation of the land after it became vacant, and 
entitles him to a patent. 


GouLp, Assoctate Justice.—By the file or location of 
Grassmeyer, the land was severed from the public domain 

















382 McKinney v. GRASSMEYER. [Austin Term, 








Opinion of the court. 





for twelve months from that date, and during that period 
Was appropriated by him so as not to be subject to another 
location. In Wyllie v. Wynne, 26 Tex., 45, it is said: «It 
was the practice of the country to a considerable extent, and 
one which was recognized by the courts, to hold lands by 
files merely, without actual survey. And we believe that 
this practice was in conformity with law.” After the enact- 
ment of the statute requiring a survey within twelve months 
from the date of location, the file or location without actual 
survey was still valid to appropriate and hold the land dur- 
ing the twelve months. If followed by a proper survey, a 
file or location has been one of the modes of appropriating 
the public domain, both before and since the act of August 
30, 1856. (Paschal’s Dig., art. 4573, et seq.; Lewis v. Durst, 
10 Tex., 398; Wyllie v. Wynne, 26 Tex., 45; Hollingsworth 
v. Holshousen, 17 Tex., 43; Ward v. Conner, 33 Tex., 569; 
Houston and Texas Central Railroad Co. v. McGehee, 49 
Tex., 490.) 

Our response to the first of the agreed points of law is, that 
the location of MeKinney, made within twelve months of 
the file of Grassmeyer, whether void absolutely and for all 
purposes or not, was void as against Grassmeyer’s location 
and relocation. The attempt to anticipate a forfeiture by 
locating on a file or survey still valid, can confer no right or 
equity as against the claimants under that file or survey. 
The case of Upshur r. Pace, 15 Tex., 531, was one which 
turned upon “ priority of location” under a similar state of 
facts, and the decision made necessarily involved the prin- 
ciple just stated. (Johns v. Pace, 26 Tex., 270; Johnson v. 
Eldridge, 49 Tex., 521.) The case of Booth v. Upshur, 26 
Tex., 64, cited by counsel, turned apparently on other ques- 
tions, and it does not appear that this question, if involved 
in the case, was either made or considered. A valid loca- 
tion should operate to prevent others from locating thereon, 
and it is believed would practically cease to have that effect 
unless the principle laid down be enforced. 
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To the second point, we respond, that the correction of 
the field-notes under MeKiuney’s location was not a valid 
appropriation of the land as against Grassmeyer’s subsequent 
relocation. The correction of field-notes did not require that 
the surveyor be presented the certificate or land claim, as in 
case of a relocation or of an original survey without entry. 
(Paschal’s Dig., arts. 4564-4573.) The correction without 
the certificate or land claim could be equivalent to neither 
a relocation, an original survey, nor to a valid appropriation 
of a former survey. 

The points are decisive of the case. The judgment is 
affirmed. 

AFFIRMED. 





JUNTER AND Munson vy. MicHAEt Fox. 


PARTIES—PROBATE MATTERS—ADMINISTRATION.—Suit was brought 
against A in the District Court of Rusk county by B, an adminis- 
trator, to recover land claimed by him as the property of the estate 
of his intestate, at the November Term, 1857, which land had been 
patented to intestate. At the same term judgment was rendered 
for A for the land, on the written agreement filed by the adminis- 
trator and signed by him, to the effect that the land certificate upon 
which the patent issued was the property of A. The heirs were not 
made parties. Ina subsequent suit, brought by those claiming un- 
der A, and against a party in possession under deeds from the heirs : 
Held— 

1. That under the laws then in force, (Probate Act of 1848 and 
Act of 1846. Paschal’s Dig., arts. 13873, 1447,) the heirs were not 
necessary parties to the first suit. 

2. Barrett v. Barrett, 31 Tex., 344, overruled, in so far as it 
conflicts with above. 

3. Thompson v. Duncan, 1 Tex., 488; Howard v. Republic, 2 
Tex., 312; and Graham v. Vining, 2 Tex., 433, approved. 

4. In a case of willful neglect or fraudulent combination on 
the part of the administrator, the heirs had a right to sue for the 
protection of their interest. 

5. Under the probate act of 1870, the heirs were necessary 
parties to a suit involving title to land. 
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6. The judgment of the District Court of Rusk county was 
binding on the heirs. 

7. If there was error in the judgment of the District Court of 
Rusk county, it could not be set up in a collateral proceeding. 


AprrAL from Grayson. Tried below before the Hon. 
Joseph Bledsoe. 

This suit involved three hundred and twenty acres of land 
located in Grayson county by virtue of the headright certifi- 
cate of James E. Glasscock. 

Ben. Smithers administered on Glasscock’s estate in Rusk 
county, and while administrator brought a suit in the District 
Court of Rusk county against 8S. P. Hollingsworth and James 
R. Armstrong for the land in controversy. The case was 
submitted to the court without a jury, upon the pleadings and 

. the following agreement, to wit: “The plaintiff agrees that 
the unconditional headright certificate of James E. Glasscock, 
his intestate, number —, issued by the board of land com- 
missioners for Rusk county, Texas, on the — day of --——, 
A.D. , for six hundred and forty acres of land, is right- 
fully and lawfully the property of said defendants Hollings- 
worth and Armstrong, and that said defendants have located 
and surveyed six hundred and forty acres of land under and 
by virtue of said certificate in Grayson county, in two tracts 
of three hundred and twenty acres each, which tracts have 
been patented in the name of James E. Glasscock on Octo- 
ber 27, 1857.” No evidence was introduced by either party 
upon the trial of the case, except the agreement. ‘The court 
rendered judgment in favor of said Hollingsworth and Arm- 
strony against Smithers, divesting him, as administrator of 
James E. Glasscock, and the heirs of Glasscock and his estate 
of all right, title, and interest in the land. The land was 
patented before the rendition of the decree. None of the 
heirs of James E. Glasscock were parties to said suit. 

This suit was brought by Gunter and Munson against 

Michael Fox for the land. It was agreed that appellants 

(plaintiffs below) claimed under regular chain cf title from 
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Hollingsworth and Armstrong, and that appellee claimed 
under regular chain of title from the heirs of James E. Glass- 
cock and was in possession of the land. 

Counsel submitted the case in this court on the following 
ugreement: 

«We agree that there is no fact in dispute, and that the 
only question at issue is as follows, viz.: 

+ Were the heirs of James E. Glasscock bound by the de- 
eree of the District Court of Rusk county, rendered upon the 
said agreement of the administrator of the estate of said 
Glasscock, they (the heirs) not being parties to the suit ? 

« We agree that the foregoing is a substantial statement of 
the fucts of this case as proved, and of the question of law 
between the parties.” 

The land was patented to James E. Glasscock. The judg- 
ment against Smithers, administrator, in favor of Hollings- 
worth and Armstrong, was rendered in November, 1857. 
Judgment in this suit was rendered against Gunter and 
Munson, and they appealed. 


Throckmorton, Brown fi Bryant, for appellants.—By the laws 
of Texas then in force, Smithers, as administrator, was enti- 
tled to the possession of the real and personal property of his 
intestate, was required to give bond for it, and to sue for 
possession of it if necessary. (Paschal’s Dig., art. 1354; 
Hart. Dig., 1182; Paschal’s Dig., art. 1373; Thompson v. 
Dunean, 1 Tex., 488.) 

Smithers, as administrator of Glasscock, being entitled to 
the possession of the land, had authority to sue for it, and the 
heirs were not necessary parties to the suit. (Thompson v. 
Duncan, 1 Tex., 488; Howard v. Republic, 2 Tex., 312; 
Graham v. Vining, 2 Tex., 433; Holt v. Clemmons, 3 Tex., 
426; Kegans v. Allcorn, 9 Tex., 25; Curtis v. Herrick, 14 
Cal., 117; Curtis v. Sutter, 15 Cal., 259; Meeks v. Hahn, 20 
Cal., 621.) 

The heirs of Glasscock could not have maintained a suit 
25 
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for the land while the administration by Smithers was open. 
(Giddings v. Steele, 28 Tex., 747; Meeks v. Hahn, 20 Cal., 
621.) 

The administrator being entitled to sue for and hold real 
and personal property alike, represented the heirs and cred- 
itors in the same manner as to each, and a judgment against 


him would bind creditors and heirs in the same manner as to 
real and personal property. (Freem. on Judg., sec. 163; 
Millican v. Millican, 24 Tex., 441; Owen v. Shaw, 20 Tex., 


88.) 


Hare & Head, for appellee. 

I. The heirs of Glasscock were not affected by the decree, 
not being parties to the suit. (Barrett v. Barrett, 31 Tex., 
344; Loller v. Frost, 38 Tex., 208; Holt v. Clemmons, 3 Tex., 
426.) 

If. There was no provision in the probate law of 1848 
which authorized the administrators to try the title to land 
claimed by their intestates. They were only entitled to the 
possession for the purposes of administration. (Paschal’s 
Dig., art. 1373; Barrett v. Barrett, 31 Tex., 344; Loller v. 
Frost, 38 Tex., 208; Withers v. Patterson, 27 Tex., 502; Ans- 
ley v. Baker, 14 Tex., 613; Blair v. Cisneros, 10 Tex., 40, 41.) 

III. By an express provision of the probate act of 1848, 
the common law was in force when not in conflict with that 
act; and by the common law the heirs are necessary parties 
in suits involving the title to land, and are not divested by a 
decree against the administrator. (Paschal’s Dig., art. 1396; 
Blair v. Cisneros, 10 Tex., 41; 2 Phill. Ev., p. 11, C. & H. 
notes to No. 259.) 

IV. There is only one class of cases under the probate act 
of 1848, and the probate acts previous to that time, when the 
title to land could be adjudicated in a suit against the admin- 
istrator when the heirs were not parties, viz., “cases for spe- 
cific performance,” and these were provided for by statute 
and in analogy to it. (Paschal’s Dig., art. 1313; Texas au- 
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thorities cited by appellants under their second and fourth 
propositions; Paschal’s Dig. of Decisions, 643-657; Otten- 
house v. Burleson, 11 Tex., 87.) 

V. An administrator cannot divest his estate and the heirs 
of their title to land by his confessions or agreements; but a 
decree against an estate must be based upon evidence out- 
side of the agreement of the administrator. 

In this case it is agreed that no evidence was introduced 
upon which to base the decree in Rusk county under which 
appellants claim, except the agreement of the administrator. 
(Hendrix vr. Hendrix, 46 Tex., 6; Adriance rv. Crews, 45 
Tex., 181; Caldwell v. Young, 21 Tex., 803; Freeman on 
Judg., see. 545; Mallory v. Clark, 20 How. Prac., 418; Thentt 
v. Townsend, 31 Md., 336; Marks v. Reynolds, 12 Abb. Prac., 
403.) 


Bonner, Assoctate Justice.—The parties have made an 
agreement, under rule 59, as to the points in issue, which are 
purely questions of law. 

There is but one ground of error assigned, to wit: “The 
court erred in giving judgment upon the facts for the defend- 
ant.” 

The agreement made presents two issues of law, viz.: 

1. Did Smithers, as administrator of Glasscock, have au- 
thority to sue for the land, and does the judgment against 
him bind the heirs of Glasscock ? 

2. Could Smithers, as administrator, admit the right of 
defendants Hollingsworth and Armstrong, and is the judg- 
ment rendered upon the agreement void ? 

1st. As early as the first volume of our reports, it was held, 
that the rule of the common law, that the personalty shall go 
to the legal representatives and the realty to the heirs at law, 
never had an existence with us; that the reason of this rule, 
which can be traced to the feudal ages, founded upon the 
policy of retaining real property in the families of the aris- 
tocracy to give them greater influence, did not apply to our 
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form of government; that this common-law distinction was 
unknown to the modification of the civil law which prevailed 
in Texas, and that under the probate act of 1840 the admin- 
istrator was bound by his oath to administer both the per- 
sonal and the real estate. (‘Thompson v. Duncan, 1 'Tex., 488; 
Howard v. Republic, 2 Tex., 312; Graham v. Vining, 2 Tex., 
433.) 

In the subsequent case of Guilford v. Love, 49 Tex., 733, 
it is said: “It was decided at an early day, from the gen- 
eral authority intrusted to an administrator by the probate 
laws, that he could, without the heirs being joined with him, 
bring and defend suits for land to protect the interests of the 
estate.” 

In the case of Barrett v. Barrett, 31 Tex., 344, the admin- 
istrator was the defendant, and the first three above-named 
eases, Which had then been decided, seem to have been over- 
looked. So much of that opinion which holds that it was 
impossible for the court to adjudicate upon the title without 
making the heirs at law of the intestate, upon whom the de- 
scent had been cast, parties, when applied, at least, to a suit 
in which the administrator is the plaintiff, seems to be in con- 
flict with the above and, we think, better-considered cases. 

In harmony with these cases, section 112 of the probate act 
of 1848, (Paschal’s Dig., art. 1373,) gave to the executor and 
administrator the right to the possession of all the estate, 
subject to the payment of debts, the residuum to go to the 
heirs. It was thereby further made their duty to recover 
this possession, which, as a necessary incident, carried with 
it the right to sue therefor. 

The decree of the District Court of Rusk county read in 
evidence, and to which objection was made, was rendered in 
November, 1857, when this act was in force. 

In eases of willful neglect, refusal of duty, or fraudulent 
combination on the part of the executor or administrator, 
then the heirs had the right to sue to protect their interests; 
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but these were exceptions to the general rule. (Moore »v. 
Morse, 2 Tex., 402; Patton v. Gregory, 21 Tex., 513.) 

‘The construction given to the previous acts was changed 
by the express provisions of the probate act of 1870, which 
required that the heirs should be made parties when the 
title to land was affected by the recovery in the suit. (DPas- 
chal’s Dig., arts. 5614, 5697-5699, 5000, as amended and 
repealed by the act of the 15th Leg., 112, 117.) 

In view of the, generally-received construction given to 
our probate laws, as shown by the above decisions, the de- 
eree of the District Court of Rusk was binding on the heirs 
of James E. Glasscock, though not made parties thereto. 

It may be further added, that section 44 of the District 
Court act of 1846, (Paschal’s Dig., art. 1447,) provides that 
suits for the title or possession of lands may be instituted by 
executors, administrators, or guardians, and judgments shall 
be as conclusive as if rendered in favor of their testator or 
intestate. 

2d. The District Court of Rusk county had jurisdiction of 
the subject-matter of that suit, and the proper and necessary 
parties were before the court. If, therefore, there was any 
error in the action of that court in admitting as evidence the 
agreement of the administrator, Ben Smithers, this was but 
an irregularity, which could be corrected only by direct pro- 
ceedings on appeal or error, and could not be made available 
by the vendees of the heirs in this collateral action. 

We are of opinion, then, that there was error in the case 
now before the court, in not rendering judgment for the 
plaintiffs; and the cause having been submitted upon an 
agreed statement of facts, it is ordered that the judgment of 
the court below be reversed, and that judgment final be now 
entered in this court for the appellants, Gunter and Munson; 
which is accordingly done. 

REVERSED AND RENDERED. 
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F. M. Hitz vy. R. D. Attison. 

































1. TRESPASS TO TRY TITLE—BURDEN OF PROOF.—Whe2, in trespass 
to try title, plaintiff, in his original petition, sets up a deed under 
which he alleges that defendant claims, and then, by allegations, 
seeks to avoid the effeet of the deed, he assumes the burden of 
proof on the issue thus made by him. 

2. ''RESPASS TO TRY TITLE.—When, in trespass to try title, plaintiff 
sets up in his petition a valid judgment against himself, execution, 
levy and sale of the land, and purchase thereof by the defendant, 
he is bound by the same, unless he shows that the sale was void or 
passed no title. If in such a petition he seeks to avoid the effect of 
such sale, by setting up homestead rights in the land, and that de- 
fendant’s purchase occurred while defendant was plaintiff's tenant 
in possession, aud bound by the lease to deliver possession at the 
end of the term,—evidence of such lease, tenancy, and possession 
will not, of itself, authorize a recovery. It was error not to sub- 
mit the issue arising on allegations touching the question of home- 
stead. 


AppratL from Collin. Tried below before the Hon. Joseph 
Bledsoe. 

Action of trespass to try title to parts of lots numbers 21 
and 22, in block number 3, in the town of McKinney. Plain- 
tiff Allison alleged that on the 31st day of December, 1874, 
he was the legal and equitable owner and holder of said 
property, and seized and possessed of the same; that on said 
day he leased the property to defendant by written contract, 
“said lease to terminate and property to be delivered to 
plaintiff on the 31st day of December, 1875, and at the ter- 
mination thereof defendant refused to deliver possession, and 
forcibly holds, occupies, and enjoys the premises”; that de- 
fendant claimed said premises absolutely as his own under a 
sheriff’s sale and deed made by W. W. Merritt, as sheriff of 
Collin county, on or about the 5th day of November, 1875, 
by virtue of a judgment and execution against plaintiff and 
J. H. Allison in favor of James Trabue ef a/.; charged him 
with possession of said deed ; notified him to produce the same, 
or secondary evidence of its contents would be offered in evi- 
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dence on the trial; and that said deed cast a cloud upon his 
title. 

Plaintiff further charged that said sheriff’s sale and deed 
were void, because the premises attempted to be conveyed by 
virtue thereof were, at the date of said sale and prior thereto, 
and prior to the rendition of the judgment under which the 
sale was made, occupied by himself and family and used and 
enjoyed as part and parcel of his homestead, he being the 
head of the family; that the residence of the family was sit- 
uated within forty feet of and adjoining the lot in controversy; 
that all of said property at the time of its dedication as a home- 
stead was not worth exceeding $2,000, and was not subject to 
forced sale; that appellant, on or about the Ist day of Jan- 
uary, 1876, entered upon the premises and forcibly ejected 
appellee therefrom, and since that date has appropriated the 
rents and profits of the same to his own use, of the yearly 
value of $500; prayed judgment for his rents, damages to 
said premises, and costs ; that the cloud cast upon his title by 
the deed to appellant from W. W. Merritt, sheriff, be re- 
moved, and said deed be cancelled and writ of restitution 
awarded, 

The cause was submitted to a jury, who, under the charge 
of the court, returned the following verdict, to wit: “We, 
the jury, find for the plaintiff the possession of the property 
in controversy and $494.25 rent.” Judgment was rendered 
upon this verdict that plaintiff have and recover the lots in 
controversy and be awarded writ of possession, and that he 
recover of appellant the amount of rent and have execution. 

The evidence disclosed that Allison purchased the land in 
controversy from J. M. Benge, and went into.possession of 
the same under bond for title; afterwards, on the 31st of 
December, 1875, he leased the property to appellant, who, 
purchasing at sheriff’s sale during the period of the lease, 
asserted title in himself. 

On the trial, the court charged, in effect, that if plaintiff 
went into possession under his title bond, and continued in 
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possession until defendant claimed the property in his own 
right, plaintiff would be entitled to recover, in the absence of 
any title on the part of defendant being shown; also, that 
the possession of [till under the lease was, during the contin- 
uance of the lease, the possession of Allison. 

The court refused to give an instruction asked by Ifill’s 
counsel, to the effect that plaintiff having set up in his peti- 
tion a valid judgment against himself, execution upon the 
same, levy on the property in suit, and a purchase of defend- 
ant under it, he is bound by the same until he shows that the 
sale is void or passed no title. 


Throckmorton, Brown & Bro., for appellant.—Appellee hav- 
ing set out in his petition that appellant claims the property 
in controversy under a sheriff’s sale, by virtue of judgment 
and execution against himself, and gave him notice to pro- 
duee the sheriif’s deed, or secondary evidence would be 
offered of its contents, it was not necessary for appellant to 
introduce any paper title to himself; and appellee is bound 
by the appellant’s title as plead by him, unless he shows in 
himself a superior title, or that his right and title did not pass 
from him by said sheriffs sale. (Wilson v. Palmer, 18 Tex., 
595, 596; Stephens v. Hix, 38 Tex., 658, 659; Graham v. 
Henry, 17 Tex., 168; Bourke v. Vanderlip, 22 Tex., 221; 
Hudson v. Wheeler, 34 Tex., 363; Walker rv. Burks, 48 Tex., 
206.) 


Richard Maltbie, for appellee. 


Bonner, Assoctate Justice.—By a familiar rule, the plead- 
ings of the plaintiff must be taken most strongly against him. 
Their legai etlect, as shown by his affirmative allegations, is, 
that he and the defendant claim title to the lots in contro- 
versy from a common souree,—the defendant claiming through 
the plaintiff, first, under a lease from him, and, second, under 


a subsequent sheriff’s deed purporting to convey the title of 
plaintiff to him. 
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In anticipation of defendant’s answer, and in the nature of 
a plea in confession and avoidance of his title, the plaintiff, 
in the first instance, by affirmative allegation, tenders the 
issue of the invalidity of this sheriff’s deed to convey the 
property, because it was at the time of the levy and sale the 
homestead of defendant and his family. 

The defendant does not answer specially, but simply by 
plea of not guilty. The effect of this was to put the plaintiff 
upon proof of his right to recover on the issue tendered by 
him. (Harlan v. Haynie, 9 Tex., 462.) 

The real issue, then, between the parties, as presented by 
the pleadings, was the validity of this sheriff’s deed to pass 
title to the property; and, under the case as made, the bur- 
den of proof to avoid it devolved upon the plaintiff himself. 
He seems to have proceeded upon this theory. Whether the 
testimony was sufficient to sustain his allegations of home- 
stead, we express no opinion. The court, however, did not 
present this issue to the jury,—though particular attention 
was called to it by the special charges asked by the defend- 
ant,— but rested the case solely on the possession of the de- 
fendant under the lease to him from the plaintiff. This 
action of the court is assigned as error. We think the same 
well taken, and that the cause should be reversed and re- 
manded. It is accordingly so ordered. 


REVERSED AND REMANDED. 





KANE SHIELDS v. JoHN Morrow. 


1. MECHANIC’S LIEN.—Under the act of November 17, 1871, (Paschal’s 
Dig., art. 7112,) a sub-contractor who supplied work aud materials 
upon a building under contract with the master builder and not 
with the owner, was not entitled, under the provisions of that act, 
to a mechanie’s lien upon the building and ground on which it was 
erected for the payment of his debt. 
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to 


. STATUTES CONSTRUED. — Former acts conferring liens in favor of 
mechanies, reviewed and discussed. 


3. MECHANIC'S LIEN.—The act of November 17, 1871, (Paschal’s Dig., 
art. 9112,) was intended chiefly to give a mechanie’s lien to original 
contractors on verbal as well as upon written contracts, since the 
former statutes had confined the lien to the latter class of contracts. 

4. CAUSES DISCUSSED.—This ease distinguished from Waldroff v. Seott, 
46 'l'ex., 1. 

5. REGISTRATION—STATUTES CONSTRUED.—Registration in the office 


of the county elerk of an instrument required to be recorded by the 
clerk of the District Court, under an act passed at a time when 
both offices were merged in that of district clerk, will be sufficient 
when the registration is made after the office of county clerk has 
been reéstablished. 


Appeal from Collin. Tried below before the Hon. Joseph 
Bledsoe. 


The opinion states the case. 


White & Plowman and R. W. Goldthwaite, for appellant.— 
The court erred in sustaining the demurrer and exceptions 
of defendant, John Morrow, to plaintiff’s amended original 
petition. 

The statute, in plain and comprehensive terms, gives a lien 
to any person who may labor or furnish material upon any 
house improvement, &e. ( Paschal’s Dig., art. 7112.) 

The lien springs out of and results eo instenti from the 
thing done which gives the lien. This is the natural and 
reasonable intendment, unless there is something in the act 
conferring the lien which prevents this result and postpones, 
by express terms or clear implication, the attaching of the 
lien at the time the labor is done or the material furnished 
for which the lien is given. (Phillips on Liens, 215.) 

Statutes are to be read according to the natural and obvious 
import of their language. (Engelking +. Von Wamel, 26 
Tex., 471; Sedg. on Stat. and Const. Laws, 218; Forrest ¢. 
Forrest, 10 Barb., (Sup. Ct.,) 46.) 

In the various mechanic’s-lien acts of the several States in 
which it has been determined that the lien did not attach 
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when the labor was done or the material furnished, there is 
some express provision by which the lien is postponed until 
some other thing is done by the laborer or material-man, as 
is the case in the District of Columbia and in New York, 
where it is provided that any person, &c., upon filing the 
notice prescribed in the following section shall have a lien. 
(Green v. Green, 16 Ind., 253; Rev. Stats. of D. C., p. 83; 
Act relating to Kings and Queens counties, N. Y.; Kneeland 
on Liens, 469; 2 Abb. Prac., (N. Y.,) 93, 99.) 

By our statute, the lien given to the mechanic is not de- 
pendent on whether the owner owes the contractor, or whether 
he files his lien within six mouths after the debt from the 
owner to the contractor is due, or not. The right to the lien 
is given to the laborer or material-man; it is against the 
building or improvement, not against the owner, and depends 
not on whether the contractor owes the material-man or the 
laborer. A right to payment of his debt by enforcing his 
lien against the improvement cannot be discharged by any 
agreement, or contract, or satisfaction made or had between 
the owner and contractor. This would be allowing one man’s 
rights to be extinguished by the actions of others, without his 
consent, and against his will, and to his injury. A, by pay- 
iment to B of a debt due from A to B without C’s consent, 
discharges a lien which C has against the property of A for 
au debt due to C. Where mechanies’-lien laws have, by ex- 
press terms, made the right of the sub-contractor to depend 
upon the fact that the owner was indebted to the contractor, 
the rule would apply; but there is no such provision in the 
mechanic’s-lien act of 1871 above referred to. Payment to 
the contractor is no satisfaction of or impediment to the 
lien of the sub-contractor. 


Bonner, Associate Justice.—The plaintiff, Kane Shields, 
as a sub-contractor of Leonard Brothers, master builders, sues 
them and the defendant John Morrow, who was the employer 
of Leonard Brothers and the owner of certain lots in the 
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city of McKinney and the buildings erected thereon by said 
Leonard Brothers, to recover of Leonard Brothers the sum 
of $1,195 due him by them for work and material furnished 
as a painter and glazier on said buildings, and to enforce 
his mechanic’s lien therefor against the defendant Morrow. 
Plaintiff alleges that on the Ist of March, 1876, he had fin- 
ished his sub-contract, and that within less than six months 
thereafter he had his account, bill of particulars, and a de- 
scription of the property upon which he claimed his lien 
recorded in the office of the county clerk, and had a copy of 
the same served on the defendant Morrow. THe does not 
allege when the contract-price from Morrow to Leonard 
Brothers became due, or that at the date of the registry of 
his claim Morrow was indebted in any amount to Leonard 
Brothers. 

Among other demurrers by defendant Morrow, the court 
sustained the following: That it does not appear from said peti- 
tion that plaintiff was employed by John Morrow, or by any 
one authorized by him, to perform labor or furnish material 
for said buildings; that said petition does not show when the 
contract between Morrow and Leonard Brothers became due, 
and that said bill of particulars marked “I” and claim of 
lien were filed within six months from the time said debt be- 
came due from Morrow to Leonard Brothers; that it does 
not appear from said petition that defendant Morrow was 
indebted to Leonard Brothers at the date of the filing of said 
bill of particulars and claim of lien for record; that the bill 
of particulars and notice of lien were not filed in the office of 
the clerk of the District Court of Collin county. 

Plaintiff declined to amend, and judgment final was ren- 
dered for defendant Morrow, and judgment by default, in 
favor of plaintiff, against defendants Leonard Brothers for 
the amount of his claim. Plaintiff prosecutes this appeal 
from that part of the judgment in favor of defendant Mor- 
row. 

It is a sufficient answer to so much of plaintiff’s petition 
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as sought a lien by virtue of section 37 of article 16 of the 
Constitution of 1876, that neither at the date of his contract 
with Leonard Brothers nor of the completion of the same, 
had this Constitution taken eifect. 

The rights of the plaintiff, therefore, must be tested by our 
laws then in foree. Tle relies upon the act of November 17, 
1871. (Paschal’s Dig., art. 7112.) 

So much of this act as is necessary for the purposes of this 
opinion, provides that any person or firm, artisan or me- 
chanie, who may labor, furnish material, machinery, fixtures, 
and tools to erect any house improvement, or to repair any 
building or article, or any improvement whatever, shall have 
a lien on such article, house, building, fixtures, or improve- 
ments, and shall also have a lien on the lot or lots, or land 
necessarily connected therewith, to secure payment for labor 
done, material and fixtures furnished for construction or re- 
pairs. In order to fix and secure the lien herein provided 
for, the contractor, mechanic, laborer, or artisan furnishing 
material, shall have the right at any time within six months 
after such debt becomes due to file his contract in the office 
of the district clerk of the county in which such property is 
situated, and cause the same to be recorded in a book to be 
kept by the district clerk for that purpose. If the contract be 
verbal, 9 duplicate copy of the bill of particulars shall be 
made under oath, one to be filed and recorded as provided 
for written contracts, and the other to be served upon the 
party owing the debt. 

The material question arising upon the demurrer, and 
which is decisive of the case, is this: Is a sub-contractor 
who supplies work and material upon a building not under 
a contract with the owner, but with the master builder alone, 
entitled, under the provisions of the above act, to the mechan- 
ic’s lien, for the payment thereof, upon the lot and buildings? 

This character of lien is not given by the common law, but 
depends upon statute. (Pratt v. Tudor, 14 Tex., 39.) 

Many of the apparently conflicting decisions upon the sub- 
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ject of mechanics’ liens arise from the different provisions of 
the statutes of the several States, and, as in the present case, 
they are but the .construction of the particular enactment 
under consideration. A brief review of our legislation on 
this subject will better enable us to arrive at a proper deter- 
mination of the question before us. 

By the act of January 23, 1839, (Paschal’s Dig., art. 4592,) 
a lien was given to master builders and mechanics upon a 
written contract. The statute evidently contemplated that 
this contract should be made by and between the owner and 
the master builder or mechanic. 

By the act of March 15, 1848, ( Paschal’s Dig., art. 4593,) 
this written contract was required to be recorded within thirty 
days after the same was made; otherwise it was inoperative 
as to all persons without notice. 

By the act of February 5, 1844, ( Paschal’s Dig., art. 4595,) 
in case of such written contract between the owner and a 
contractor, another (who by the terms of the statute is desig- 
nated as a “journeyman, laborer, cartman, or sub-contractor”) 
who performed any work or furnished any material for the 
erection of the building had the right, upon serving the owner 
with an attested account of the amount and value of the work 
performed or material furnished, to require that he shall re- 
tain the amount of the same to the extent in value of any 
balance due by such owner to the original contractor at the 
time such notice was first given to the owner. 

This statute gave to the sub-contractor the right to a per- 
sonal action against the owner for the amount of such attested 
account, to the extent of this balance thus due, if the same, 
by collusion or otherwise, was, without regard to the rights 
of the sub-contractor, paid by the owner to the original con- 
tractor; but it did not give to the sub-contractor a lien on the 
property. 

Thus stood onr legislation at the date of the passage of the 
act in question. This and the preceding acts were cumula- 
tive. That of November 17, 1871, under consideration, was 
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intended principally to give the mechanic’s lien to original 
contractors upon verbal as well as upon written contracts; 
to which latter class it had been confined by the former stat- 
utes. It was not, however, in the opinion of the court, intend- 
ed to give to sub-contractors, between whom and the owner 
there was no privity of contract, a lien upon the property; but 
simply to enlarge and extend the rights which they had under 
previously existing laws also to cases of verbal contracts. 
This is the more evident, as they are not mentioned eo nomine 
in this last act; and as by the subsequent act of August 7, 1876, 
(15th Leg., 91,) not in force at the accrual of plaintiff’s cause 
of action, and which repealed all laws and parts of laws in 
conflict with the same, sub-contractors had again the right, 
by serving the owner with such attested copy, to establish, 
as against him, the amount due them by the original con- 
tractor, to the extent of any balance still due him by the 
owner. 

It may be very seriously doubted, indeed, whether the Leg- 
islature has the power, as contended by counsel for appellant, 
to establish and fix a lien on property, as against the owner, 
in favor of a sub-contractor, between whom there was no 
privity of contract, for any greater amount than was due by 
the owner to the principal contractor at the date when notice 
of the intention to thus fix the lien was given to the owner. 
If this, under any principles of justice, could be done at all, 
the provisions of the law should be positive and express to 
authorize the courts to give it this construction, and not be 
left, as in this statute of November 17, 1871, to mere impli- 
cation. 

To give this, in connection with the previous statutes upon 
the same subject-matter, the construction now placed upon it 
by the court, fully meets all of its reasonable requirements; 
gives, with the use of proper diligence, ample protection to 
the sub-contractor; and at the same time protects the just 
rights of the owner of the property. 

To give it the construction contended for by counsel for 
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the appellant, jeopardizes the property of the owner to the 
risk of a lien made without his knowledge or consent, which 
may be extended indefinitely by the contract of a third party 
perhaps entirely unknown to him, and for the payment of a 
‘laim which he had long betore settled in good faith with 
the principal contractor and in accordance with their delib- 
erate agreement. (Russell v. Bell, 8 Wright, (Penn.,) 53.) 

That such lien existed in favor of a sub-contractor, was 
not the point upon which the case of Waldroff v. Scott, 46 
Tex., 1, was decided; and the general expression contained 
therein, that the same might exist, was authorized by the 
claim of the plaintiff, that, though a sub-contractor, he had 
made his contract directly with the owner of the property 
himself, 

This view of the case necessarily leads to an affirmance ot 
the judgment below. 

The objection raised by the demurrer, that the claim of 
plaintiff was recorded in the office of the county clerk and 
not that of the district clerk, was, in our opinion, not well 
taken. 

Although the statute, in terms, required that it should be 
recorded by the district clerk, yet this was in view of the 
fact, that at the date of its passage the former office of county 
clerk had been merged into that of the district clerk. Both 
before that act (which was repealed and the office of county 
clerk reéstablished at the date of the registry of the claim of 
plaintiff) and subsequently, it was the law of this State that 
this character of lien should be recorded in the office of the 
county clerk. (Const. 1869, art. 5, sec. 9; Const. 1876, art. 
5, sec. 20; Laws 15th Leg., 10.) 

The judgment is affirmed. 

AFFIRMED. 


GouLp, Associate Justice (dissenting).—I do not concur 
in the judgment rendered, nor in the construction of the act 
of November 17, 1871, upon which that judgment is based. 
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That act was differently construed by this court in the case 
of Waldroff v. Scott, 46 Tex., 1, in a well-considered opinion 
delivered by Chief Justice Roberts. The statute has since 
been repealed, and I think the construction which it received, 
whether necessary to the decision of that case or not, should 
not now be disturbed. In my opinion, the meaning of the 
statute was to give a lien to “a mechanic who performs labor 
on a house, though he be only a sub-contractor or employé 
of the contractor,” “although there has been no contract 
about the labor between him and the owner of the lot or 
land”; and I do not participate in the doubt expressed in 
the opinion in this case, as to the power of the Legislature 
to establish such a lien and to devolve upon the owner of 
the property improved the duty of providing for it to the 
extent of the benefit received. The fact that the present 
Constitution containg a section nearly identical in terms with 
the leading clause of this statute, constitutes an additional 
reason why I should: place on record my dissent from a con- 
struction of the statute which I regard as erroneous and as 
unsettling what might well have been regarded its judicial 
construction. 





Micrart Horan vy. A. B. FRANK ET AL. 


1, LIEN—MECHANIC’S LIEN.—Neither under section 37 of article 16 of 
the Constitution of 1876, nor under the act of August 7, 1876, is a 
lien given to a snb-contractor for the construction of a house, The 
claim of the sub-contractor for building a homestead may be pro- 
tected by delivering to the owner of the property an attested account 
of the amount due from the principal contractor, and the property 
owner is thus made liable to the sub-contractor for the amount of 
the claim, provided it does not exceed the amount then due from 
the owner to the original contractor. 

2. APPROVED.—Shieclds v. Morrow, ante, approved. 

3. Li1eN—SUB-CONTRACTOR—QUERE.— Whether a sub-contractor may 
not be subrogated to the lien rights of the principal contractor to 
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the extent due the principal contractor, when on proper pleadings 
and evidence it is made apparent that a fraudulent combination 
exists between the property owner and the insolvent original con- 
tractor to defraud the sub-contractor? 


AppraL trom Bexar. Tried below before the Hon. G. H. 
Noonan. 

In the spring of 1877, A. B. Frank and M. Goldfrank, 
members of the commercial firm of Goldfrank, Frank & Co., 
purchased trom Joseph Landa a lot of ground in the city of 
San Antonio. On the 11th of July, Goldfrank, Frank & Co., 
of which firm A. B. Frank and M. Goldfrank were the active 
and resident partners, made a written contract with Benja- 
min Hyatt and John F. Hinman, a building firm in business 
under the style of I[yatt & Hinman, to erect for them a block 
of three stores, extending from street to street and entirely 
covering a plat of ground described in the petition. Hyatt 
& Hinman proceeded to carry out their contract, and em- 
ployed the plaintiff, Michael Horan, to haul materials for the 
construction of the building. He, working under this con- 
tract, performed labor in the construction of the buildings 
proposed, amounting in value to $297, and received in cash, 
corn, and hay, $77.65; leaving still due him for labor $219.35. 

Hyatt & Hinman having given up their job and not pay- 
ing plaintiff, he attempted to fix his lien, under the statute, 
by “ causing a bill of particulars to be made out in triplicate, 
together with a description of the lot and the buildings there- 
on, all duly sworn to, and by having one of the said bills of 
particulars and descriptions recorded in the office of the 
county clerk of Bexar county, furnishing one to A. B. Frank 
and one to J. F. Hinman, and by doing all other things 
requisite to be done under the statute to fix and secure a 
lien, if one could exist.” 

This suit was brought to entorce a lien on the lot and 


buildings and to obtain a personal judgment against Hyatt 
& Hinman, and also to obtain a personal judgment against 
>] “ fw) 
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Frank & Goldfrank, in case there remained anything due 
from them to Hyatt & Hinman. 

The defendants Hyatt & Hinman filed an appearance only. 

The defendants Frank & Goldfrank pleaded to the juris- 
diction of the District Court, on the ground that the amount 
in controversy was less than $500, and that the plaintiff had 
no lien on the real estate described in the petition, by reason 
of his being only a sub-contractor, and not an original con- 
tractor. 

The court sustained the plea to the jurisdiction and dis- 
missed the case. 

The plaintiff moved for a new trial, which was overruled. 

The plaintiff appealed and assigned for error— 

First. The court erred in sustaining the defendants’ plea 
to the jurisdiction and dismissing the case. 

Second. The court erred in overruling plaintiff’s motion 
for a new trial. 


J. H. McLeary, for appellant.—The plaintiff, being a sub- 
contractor lumediately under the original contractor, has a 
lien on the buildings and lot of ground necessarily connected 
therewith to the amount of his labor performed in the con- 
struction of the same. (Const., art. 16, sec. 37; Laws 1876, 
ch. 81, p. 76; Laws 1871, 2d Sess., pp. 28, 29; Const. 1870, 
art. 12, sec. 47; Waldrotf vr. Scott, 46 Tex., 1-6; Odum +r. 
Loomis, 2 Tex. Law Jour., 388, 389; Gaylord +. Loughridge, 
50 Tex., 573; Phillips on Liens, sees. 58, 61, 62, 251, 253, 256, 
311, 312; Derrickson v. Nagle, 2 Phila., 120; Davis v. Liv- 
ingston, 29 Cal., 283.) 

It certainly was not the intention of the members of the 
Constitutional Convention to provide liens for laborers on 
public buildings, railroads, &., and to deny the same right 
to laborers on other buildings. Such a conclusion cannot be 
entertained. 

What would have been the position of this question had 
the sixth section been omitted from the act of 1876? 








404 Horan v. FRANK. [Austin Term, 





Opinion of the court. 





The appellee could not then say that the rights given the 
sub-contractor by the Constitution had been limited, and 
there would be no doubts as to his right to enforce the lien. 

Then, unless the Legislature could, in the sixth section, 
repeal the Constitution, the sub-contractor has a lien on the 
buildings and lots for the value of his labor, and the District 
Court had jurisdiction of this case, and it was error to dis- 
miss it for want of jurisdiction. 


Welder § Upson, for appellees. 


Bonner, AssocrtaTte Justice. —The material question in 
this case is this: Is a sub-contractor, under the Constitution 
of 1876 and the act of August 7, 1876, in pursuance thereof, 
providing and regulating mechanics’ liens, entitled to such 
lien on the property for the amount due him by the principal 
contractor, the owner of the property not having been a party 
to their contract ? 

Section 37 of article 16 of the Constitution of 1876 pro- 
vides as follows: “ Mechanics, artisans, and material-men, of 
every class, shall have a lien upon the buildings.and articles 
made or repaired by them for the value of their labor done 
thereon or material furnished therefor; and the Legislature 
shall provide by law for the speedy and efficient enforcement 
of said liens.” 

It may be remarked that, under the Constitution, no lien is 
given on the land as prayed for by plaintiff, but on the build- 
ings only. 

This provision of the Constitution evidently contemplated 
action on the part of the Legislature to provide by law tor the 
enforcement of the lien thereby guaranteed. 

In accordance with this express intention, the first Legis- 
lature thereafter passed the act of August 7, 1876. (Laws 
15th Leg., 91.) Thus, almost immediately after the adoption 
of the Constitution, the Legislature construed this section of 
the same. By this legislative construction, and which should 
be entitled to great weight, no lien was given to such sub- 
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contractor, unless possibly under section 5 of the act, when 
a written contract had been duly made and recorded for the 
improvement of the homestead ; but his rights were protected 
by a personal liability upon the owner of the property by de- 
livering to him an attested account of the amount due by the 
principal contractor to the sub-contractor; this liability, how- 
ever, not to exceed the amount then due by the property 
owner to the principal contractor. 

This legislative construction complies with the language 
and the reasonable requirements of the Constitution, and ac- 
cords with that given by this court in the case of Shields v. 
Morrow, decided at the present term, to the act of Novem- 
ber 17, 1871, (Paschal’s Dig., art. 7112,) passed under sec- 
tion 47 of article 12 of the Constitution of 1869, and to our 
previous statutes upon this subject. 

We do not say that, under the Constitution, or even with- 
out the clause above cited, the Legislature might not, with 
proper safeguards protecting the just rights of the property 
owner, provide also for a lien to secure the sub-contractor to 
the extent of any amount which might be due by the owner 
to the principal contractor at the time the lien attached and 
notice thereof, either actual or constructive, given to the 
owner; but it has not thus provided. 

Neither do we say that, in a proper case, (as where there 
was a fraudulent combination between the property owner 
and the principal contractor, who may be insolvent, to defeat 
the just rights of the sub-contractor.) he might not, upon 
sufficient allegations and proof, be subrogated to the lien of 
the principal contractor to the amount justly due him by the 
owner; but this case is not now presented by the record. 

We are of opinion, then, that the plaintiff was not entitled 
to the lien on the property as claimed by him; and as his 
demand otherwise was not within the jurisdiction of the 
court, the judgment below, refusing the lien and dismissing 
the cause for the want of jurisdiction, is affirmed. 


AFFIRMED. 
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P. J. Loontrge v. A. B. FRANK ET AL. 


1. SUB-CONTRACTOR.—Under the act of August 7, 1876, (Laws 15th 
Leg., 91,) a sub-contractor had the right to deliver to the owner of 
property being improved an attested account of the amount due 
him from the principal contractor, and thus fix a personal liability 
from the owner to him for the amount of his account, provided it 
did not exceed the amount due from the owner to the principal con- 
tractor. 

2. MECHANIC’S LIEN.—Such sub-contractor, under said act, was not 
entitled to a mechanic’s lien on the property improved. 

3. PLEADING—EVIDENCE.—In a suit against the owner of property by 
a sub-contractor for its improvement, evidence that the owner ex- 
pressly promised to reserve the amount of the sub-contractor’s claim 
in his settlement with the original contractor, cannot be admitted 
in the absence of an allegation in the pleading presenting that issue. 


AppraL from Bexar. Tried below betore the Hon. George 
H. Noonan. 

The opinion states all the facts necessary for it to be prop- 
erly understood. The record is voluminous, and able briets 
were filed by counsel. Eighteen assignments of error were 
made by appellant, notice and argument on which are omit- 
ted, in view of the decision. 


J. H. Me Leary, for appellant. —The plaintiff had a right 
under the law, first, to a personal judgment against Hyatt & 
Hinman, which he recovered; secondly, to a judgment iz 
rem, foreclosing his lien on the property, lot and buildings, 
for work performed and material furnished; thirdly, to a 
judgment in personam against Goldfrank and Frank, to the 
amount of his claim against Hyatt & Hinman, to be satisfied 
by them out of the funds of Hyatt & Hinman in their hands; 
and fourthly, to a judgment against all parties defendant for 
costs. (Const., art. 16, sec. 37; Laws of 1876, 15th Leg., 
chap. 81, pp. 91, 92, 93; Const. 1870, art. 12, see. 47; Laws 
of 1871, 2d sess., 12th Leg., pp. 28, 29; Waldroff v. Scott, 
46 Tex., 1-6; Gaylord v. Loughridge, 50 Tex., 573; Davis v. 
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Livingston, 29 Cal., 283; Derrickson v. Nagle, 2 Phila., 120; 
2 9 
00, 


Phillips on Liens, sees. 57, 58, 61, 62, 251, 2 56, 805-307, 


311, 312.) 


’ 
D5 


Welder § Upson, for appellees. 


Bonner, Assocrate Justice.—The plaintiff in this case, 
P. J. Loonie, as sub-contractor of Hyatt & Hinman, principal 
contractors, sues them for an alleged amount due from them 
for materials furnished and for work and labor performed in 
the erection of certain buildings in the city of San Antonio, 
on lots belonging to A. B. Frank and M. Goldfrank, and 
sues the said Frank and Goldfrank, but with whom he had 
no contract, for a personal judgment for said amount, and 
to enforce the mechanic’s lien therefor on said lots and build- 
ings. 

The written contract between the principal contractors and 
the owners has this express stipulation: “That in case of any 
unusual or unnecessary delay or inability by the contractors 
in providing and delivering the necessary materials and per- 
forming the necessary labor at the time the same is required, 
so as to insure the completion and delivery of the building 
or work at the time set forth and contracted, (first day of 
February, 1878,) then and in such case the superintendent, 
within four days after having notified the contractors in 
writing of his intention to do so, shall have the right to enter 
upon the premises and procure such necessary materials or 
labor to be furnished or performed as the case may require, 
and remove from the same all defective materials or work- 
manship as in the judgment of the superintendent may be 
found necessary, and carry on the work to completion in such 
way as shall be proper and right, charging the cost thereof 
to the contractor, and deducting such charges from the 


S 


amount of the contract price.” 
The testimony shows that, after the buildings had been par- 
tially completed, Hyatt & Hinman, the principal contractors, 
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failed, and that under the above provisions the buildings 
were completed at the cost of Frank and Goldfrank, and 
which exceeded in amount, by several thousand dollars, the 
original contract price. 

About the time the principal contractors, Hyatt & Hinman, 
failed and suspended work, the plaintiff filed an attested ac- 
count of the amount due him by Hyatt & Hinman, with a bill 
of particulars and description of the property, in the proper 
office, and had copy of the same served on Ilyatt & Hinman 
and Frank and Goldfrank. 

On the trial below, judgment was rendered in favor of 
plaintiff as against Hyatt & Hinman, and against the plain- 
tiff as to Frank and Goldfrank. From so much of the judg- 
ment as was against plaintiff he prosecutes this appeal. 

The two material questions presented for our determination 
are— 

First. Was the plaintitf, by the Constitution and mechanie’s 
lien act of 1876, under the evidence, entitled to a personal 
judgment against the property owners, Frank and Gold- 
frank ? 

Second, Was he entitled to a mechanic’s lien on the prop- 
erty? 

1, Under the act of August 7, 1876, (Laws 15th Leg., 91,) 
the plaintiff, as sub-contractor, had the right to deliver to the 
property owners an attested account of the amount due him 
by the principal contractors, and thereby fix the liability of 
the owners to him for the amount, not, however, to exceed 
that then due by the owners to the principal contractors. 
But as, under the evidence, upon the completion of the 
buildings under the terms of their contract, there was, in fact, 
nothing justly due Hyatt & Hinman by Frank and Goldtrank, 
the plaintiff was not entitled to a judgment against them. 

2. Neither was the plaintiff entitled to a mechanic’s lien 
on the property, under the decision of this court in the cases 
of Shields v. Morrow, ante, 365, and Horan v. Frank, ante, 
373, decided at the present term. 
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The plaintiff also complains that the court erred in refusing 
to submit the issue of an express promise on the part of Frank 
to reserve the amount of plaintiff’s claim, as requested by the 
seventh instruction asked by plaintiff. 

There was no allegation in the pleadings of plaintiff which 
presented this issue, and the court did not err in refusing the 
special charge asked. 

There being, in our opinion, no error apparent of record, 
the judgment below is affirmed. 


AFFIRMED, 





W. iH. Frresauen anv 8. N. Hepaers v. P. H. Warp, Apm’r, 
AND THE PresIDENT, Drrecrors, AND COMPANY OF THE 
PLANTERS’ BANK OF Owensporo, Ky. 


1. LIEN—MORTGAGE—JUDGMENT.—As between a mortgage on laud 
and a judgment rendered in a county different from that in which 
the land is, priority of lien will be determined by priority of regis- 
tration in the county where the land is situate. 


bo 


. EVIDENCE. — The existence of a deed cannot be established by pro- 
ducing what purports to be a certified copy from the records of the 
county in which the land lies, until the non-production of the orig- 
inal deed is accounted for, 

3. LIMITATION —CLAIMS AGAINST ESTATES. — The acceptance of a 
claim against an estate by the administrator which is apparently 
barred by limitation, and its approval by the Probate Court, merge 
it into such a qgvasi-judgment that it cannot be impeached by other 
creditors, under a plea of limitation, in a collateral proceeding. 

4. BILL OF EXCEPTIONS—PRACTICE IN District CourT.—The office 
of a bill of exceptions is to enable a party who considers himself 
aggrieved by any ruling, opinion, or action of the court below upon 
a given point, to put the same upon the record, with his objections 
thereto, at the time the same is made or announeed. 

5. PRACTICE IN DISTRICT COURT—BILL OF EXCEPTIONS.—The pre- 
siding judge who signs a bill of exeeptions may, if he desires, incor- 
porate in it the reasons for his ruling, opinion, or action. 

PRACTICE IN DISTRICT COURT—BILL OF EXCEPTIONS.—Whien a 
bill of exceptions tendered by a party does not, in the opinion of 


o 
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the presiding judge, fairly state the ruling, or the reasons therefor, 
when attempted to be given, and the party tendering it declines to 
adopt the corrections required by the judge, the presiding judge 
should indorse thereon his refusal to sign the same, and make out, 
sign, and file such a bill of exceptions as will, in his opinion, cor- 
rectly present the ruling, opinion, or other action of the court as it 
actually occurred. Ifthe party who tendered the bill for signature 
is not satisfied with this action of the judge, he may then make out 
a bill, and have the same signed by three respectable by-standers, 
citizens of the State. 


AppEAL from Bexar. Tried below before the Hon. George 
H. Noonan. 
The opinion states the case. 


A. Dittmar, for appellants, on the question of priority of 
lien, cited Big. on Est., p. 503; 1 Pars. on Cont., p. 399; 
2 Pars. on Cont., p. 72. 

Firebaugh’s lien, secured by recording his judgment in 
Atascosa county on the 6th of November, 1874, could not be 
affected by Weir’s formal renewal of the bank’s claim on 
April 28, 1875. (MeClenney v. McClenney, 3 Tex., 198; 
1 Pothier on Obligations, p. 506; Lord v. Morris, 18 Cal., 
482; Ang. on Lim., p. 289, citing Larthet v. Hogan, 1 La. 
Ann., 330.) As to the effect of the statute of limitations, see 
Duty v. Graham, 12 Tex., 437; Perkins v. Sterne, 23 Tex., 
563; Teal v. Ayres, 9 Tex., 595; Heirs of Ross v. Mitchell, 
28 'Tex., 154. 


Welder § Upson, tor appellees. 

I. The lien of the mortgages held by the Planters’ Bank 
is prior to the lien of the judgments of appellants. 

IT. The lien of the mortgages being prior to the lien of the 
Judgments of appellants, the promissory note secured by the 
mortgages must be first paid out of the proceeds of any sale 
to be made of the mortgaged premises. 

If. In the absence of any opposition, on the part of the 
legal representatives of Weir, to the order of sale applied 
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for by a creditor having a specific and prior lien, other cred- 
itors cannot be heard to object. . 

IV. Creditors cannot plead the statute of limitations to a 
clairn against their debtor, if the latter fails or declines to 
make such plea. In this case there was no bar, and none 
could be pleaded, either by the debtor or by his creditors, as 
against the Planters’ Bank. 

V. Weir having in his lifetime acknowledged in writing 
the note of the Planters’ Bank as a valid subsisting claim 
against him, the claim as presented to his administrator was 
not barred by the statute of limitations. 

VI. The claim of the Planters’ Bank, duly authenticated, 
having been presented to and allowed by the administrator 
and approved by the county judge, and the claim of the bank 
being prior in point of time and a prior lien to the claims of 
appellants, and a specific lien, the order of sale applied for 
should have been granted, and out of the proceeds of the sale 
the claim of the bank should be first paid. 


Bonner, AssociaTE Justice.—This case originated in the 
Probate Court of Bexar county, and the material issue be- 
tween the parties is this: Which is the superior lien upon 
certain lands belonging to the estate of James Weir, deceas- 
ed,—the mortgage of appellee, the Planters’ Bank of Owens- 
boro, Ky.; or the judgments in favor of appellants, W. HL. 
Firebaugh and 8. N. Hedges? 

The record discloses the following material facts: 

On the 21st of October, 1867, James Weir made and de- 
livered his promissory note to the Planters’ Bank of Kentucky 
for the sum of $3,491.78. 

May 1, 1869, Weir, for the purpose of securing the above 
note, mortgaged to the bank a tract of land, recited therein 
as being in Karnes county, the mortgage being recorded in 
said county January 13, 1869. 

April 28, 1875, Weir made an instrument, which is attached 
to this mortgage, in language as follows: “Since the mak- 
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ing of the foregoing mortgage to the president, directors, 
and company of the Planters’ Bank of Kentucky at Owens- 
boro, I have learned that the land therein described is situ- 
ated in Wilson county, Texas, to correct which error and to 
renew said mortgage and the debt and note for $3,491.78, 
which, with the ten per cent. interest thereon from July 15, 
1868, for value received, [ promise to pay to said bank or 
order one day after the date hereof.” This instrument was 
filed for record in Wilson county May 1, 1875. 

May 8, 1869, for the purpose of “better securing the pay- 
ment of said note,” Weir executed another mortgage upon a 
tract of land in Atascosa county, which was filed for record 
therein June 4, 1872. 

Weir having died, the bank presented its claim, duly at- 
tested, to his administrator, who, on August 15, 1876, allowed 
the same, and it was approved by the county judge Septem- 
ber 6, 1876. 

Appellant Hedges obtained a judgment in Bexar county 
against Weir on January 29, 1874, for $456.50, which was 
recorded in Wilson county February 24, 1875. 

Appellant Firebaugh obtained judgment in Bexar county 
against Weir for $277.88 April 2, 1874, which was recorded 
in Atascosa county November 6, 1874, and in Wilson county 
February 24, 1875. 

Both judgments were allowed by the administrator and 
approved by the county judge September 12, 1876. 

September 8, 1876, the Planters’ Bank filed in the County 
Court of Bexar county its application for an order of sale. 

November 22, 1876, appellants filed their opposition to the 
sale, claiming priority of lien. 

The County Court ordered the sale of the lands, giving 
priority of lien to the mortgages and first payment to the 
bank to the extent of its claim. 

Hedges and Firebaugh appealed from the order of the 
County Court to the District Court of Bexar county. 

The District Court sustained the action of the County 








1879.] FIREBAUGH v. WARD. 413 


Opinion of the court. 





Court, and rendered its judgment accordingly. Hedges and 
Firebaugh gave notice of appeal, assigned errors, and brought 
the case to this court by appeal. 

Priority of record giving priority of lien, the rights of the 
parties, as presented by this statement, would stand thus: The 
appellees’ mortgage having been recorded in Atascosa county 
June 4, 1872, and the appellant Firebaugh’s judgment not 
having been recorded therein until November 6, 1874, the 
appellees’ mortgage lien as to the land in that county would 
be superior; the appellees’ mortgage having been recorded 
in Wilson county May 1, 1875, and the judgment of the 
defendants Firebaugh and Hedges having been previously 
recorded therein February 24, 1875, their judgment lien as 
to the land in that county would be superior. 

It is contended, however, by the appellees, that they had 
an additional mortgage covering the land in Wilson county 
to those above mentioned to secure their debt, of the same 
date as the first mortgage, May 1, 1869, and that this mort- 
gage was recorded therein December 15, 1874, prior to the 
record of said judgments. This mortgage was not made part 
of the proof of their debt against the estate of James Weir, 
or referred to in that proceeding; neither was the original 
produced on the trial of this cause below, nor its non-produe- 
tion accounted for. Appellees, however, proposed to establish 
its registry in Wilson county of date December 15, 1874, by 
a certified copy of the records of that county. 

To this the appellants objected, for the following, among 
other, reasons: Because the original was not produced, nor its 
absence accounted for; because there was no proof to show 
that the original was the authentie act and deed of the de- 
cedent Weir during his lifetime; because there was no evi- 
dence to show that the original document had ever been 
delivered by James Weir and been accepted by said bank as 
the contract between said parties; and because the bank 
failed to comply with the statutory provisions touching the 
admissibility of transeripts,—no affidavit of loss of original 
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having been made; no notice given of filing; neither had the 
transcript been filed before the trial, nor had any predicate 
been laid for its admission as at common law. 

These objections were, we think, well taken, and for the 
error of the court in overruling them and admitting the 
transcript in evidence, the judgment must be réversed and 
the cause remanded. 

Both the existence of this mortgage and its record in Wil- 
son county prior to that of the record of the judgments of 
appellants, were necessary to be shown by competent testi- 
mony to entitle appellees to superiority of lien. The evidence 
of the existence of the mortgage was secondary, and no rea- 
son shown why the original was not produced. 

The appellants raise the further objection to the judgment 
of the court below, that the claim of the appellees against the 
estate of James Weir was, at the date when their judgment 
liens attached, barred by the statute of limitations. 

If it be admitted that the claim was then barred, and that 
a third person, who is not the debtor, can interpose this de- 
fense, yet the acceptance of the claim by the administrator 
and its approval by the court merged it into such a quasi- 
judgment that it could not be impeached on this ground in a 
collateral action; but the remedy of the other creditors of the 
estate of James Weir was by direct proceeding in the Dis- 
trict Court, or by appeal from the order approving the claim, 
or, perhaps, under the law then in force, by a bill of review 
in the Probate Court. (Paschal’s Dig., arts. 5660, 5783, 
5791; Heffner ». Brander, 23 Tex., 631.) 

On the trial below there was evidence of subsequent prom- 
ises on the part of the deceased, James Weir, which would 
have taken the claims without any apparent bar of the stat- 
ute of limitations. 

In the case of Jones v. Underwood, 11 Tex., 118, where 
the debt, though apparently barred, had been allowed by the 
administrator and approved by the court, and a subsequent 
promise which would have revived the claim had not been 
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presented with the proof of debt—in a proceeding to set 
aside the allowance and approval, the court held, that to per- 
mit this would have the effect to defeat a legal and just claim, 
and refused to allow it to be done. 

The presiding judge adds to the bill of exceptions taken on 
the trial as follows: “In view of the fact that many of the 
points indicated were discussed and exceptions taken to the 
several rulings, the court cannot reject the foregoing, and 
yet the court cannot subscribe to the points of law, facts 
assumed, and exceptions taken in bulk; and the question is 
submitted, if it is the correct practice to require of the court 
the labor of making and restating the exceptions that were 
taken ?” 

In response to this, we say that, under our practice and 
the act of 1846, (Paschal’s Dig., art. 217,) and the Revised 
Code of 1876, soon to take effect, the office of a bill of excep- 
tions is to enable a party who considers himself aggrieved 
by any ruling, opinion, or other action of the court below 
upon a given point, to put the same upon the record, with his 
objections thereto, at the time the same is made or announced. 
When the bill of exceptions is made out and tendered to the 
judge, he should submit it to the adverse party or to his coun- 
sel, if in attendance, and if the same is found to be correct it 
should be signed and filed during the term. 

The judge presiding has the privilege to incorporate in the 
bill of exceptions the reasons for his ruling, opinion, or 
action. When tendered to him, if it does not fairly state 
the point made, or the reasons given therefor when they are 
attempted to be given, then he is not required to sign the 
same. In such case, however, he should suggest to the party 
who tenders the bill of exceptions such corrections as may 
be deemed necessary therein, and if they are agreed to, the 
same shall be made and the bill signed; if not agreed to, 
then it should be returned, with the refusal of the judge in- 
dorsed thereon, and he should make out, sign, and file with 
the clerk such bill of exceptions as will, in his opinion, pre- 
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sent the ruling, opinion, or other action of the court as it 
actually occurred. If, after this, the party tendering the bill 
of exceptions is not satisfied with the action of the judge in 
regard thereto, he has the right under the statute to resort 
to one signed by three respectable bystanders, citizens of the 
State. 

For the error indicated in the first part of this opinion, the 
judgment of the court below is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 





Tue Houston anp Texas CentRAL Rariroap Co. vy. F. W. 
CHANDLER. 


1. NON EST FACTUM—EVIDENCE.—The effect of a plea of non est fae- 
tum sworn to, is to require the plaintiff to prove the instrument 
declared on as at common Jaw. 

. NON EST FACTUM.—On an issue of non est factum made by a 
defendant, it is competent to show that he acted in a way that 
amounted to an acknowledgment that the instrument was his act, 
and that it was plainly inferable that it was executed by his au- 
thority. 


to 


3. PLEADING.—See statement of case for averments in a petition to 
admit secondary evidence of acknowledgment or ratification, ex- 
press or implied, on a plea of non est factum. 

4. NON EST FACTUM—EVIDENCE.—A subsequent acknowledgment or 
ratification is sufficient to establish the plea of non est factum in 
favor of plaintiff, although the instrument was originally signed 
without authority. 

5. NON EST FACTUM—EVIDENCE.—The particular facts relied on in 
evidence to defeat a plea of non est factum by establishing a ratifi- 
cation of the act, need not be averred in the pleading. 

6. NON EST FACTUM— PRACTICE— EVIDENCE. — A defendant inter- 
posed a plea of non est factum in a suit against him on a subscription 
list. The evidence showed that the signature was not in defendant’s 
handwriting, but tended to show that he was one of a committee 
to procure subscribers; that he attended a meeting of subscribers 
and expressed a willingness to close his subscription by note: eld, 
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That the evidence was sufficient to require the admission of the 
instrument in evidence, after which it is for the jury to determine 
upon the facts. 


Appr from Travis. Tried below before the Hon. E. B. 
Turner. 

Suit was brought by the Tlouston and Texas Central Rail- 
road Company, appellant, against Chandler, appellee, to re- 
cover the sum of $1,000, and interest, alleged to have been 
due as a subscription, in the nature of a bonus, to induce the 
appellant to construct its railroad to the city of Austin by the 
Ist of January, 1872. 

Chandler pleaded the general issue and non est factum. 

A jury was waived, and on the trial of the cause the court, 
upon the objection of appellee, excluded the subscription list, 
and being thus excluded from the evidence, the court ren- 
dered judgment for the appellee, from which the appellant 
prosecuted his appeal. 

The appellant alleged that appellee, in the latter part of 
1870 and beginning of 1871, in common with many other 
persons, made, executed, and delivered to Raymond and 
Whitis, for the use of appellant, the following instrument: 
“We agree to pay Raymond and Whitis, January 1, 1872, the 
several sums set opposite to our names, in case the Houston 
and Texas Central Railroad Company shall complete the west- 
ern branch of its road from Hempstead to the city of Austin, 
and have the cars running daily over the same, on or before 
January 1, 1872, to be paid over to said company as a bonus. 
Sigued, F. W. CHanpiLer” (and others);—that Raymond 
and Whitis acted in the premises as middlemen and stake- 
holders for all parties, and that before formal delivery of the 
“subscription list” to appellant, Ravmond and Whitis called 
a mecting of the signers to consider the matter, and that no- 
body objected to its delivery to appellant. Compliance with 
the terms of the contract by appellant was alleged, and that 
such compliance cost appellant $150,000 over and above 
what it would have cost to build the road in the usual and 
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less speedy manner, and that the completion of the road in 
suid time greatly benefited the said appellee and the other 
subscribers. 

Appellee pleaded that he never signed his name to the 
subscription, never authorized anybody to do so for him, and 
never ratified the affixing his name to it. 

The railroad proved its incorporation. Whitis testified 
that appellant offered to complete its road by January 1, 1872, 
for a bonus from the citizens of Austin of $75,000; that 
meetings were held and committees appointed to solicit sub- 
scriptions, of which appellee was a member. According to 
one witness’ recollection, a meeting of the subscribers was 
ealled to consider the propriety of giving individual notes to 
appellant, at which appellee said he would give his note, but 
did not know whether defendant signed the original subscrip- 
tion or not. “Tis name to it does not look like his hand- 
writing; do not know whose writing it is; do not know who 
had charge of the list when appellee’s name was signed to it; 
there were eight or ten duplicate lists; do not know who pro- 
eured Chandler’s subscription; at one of the meetings saw 
one of the papers signed « F. W. Chandler.’ ” 

Appellant proved compliance with the terms of the con- 
tract on its part, and that E. M. Pease, George Hancock, 
Alfred Smith, and others had paid their subscriptions. 

Appellant then offered in evidence the instrument on which 
this suit is based, and which has already been substantially 
set forth. 

Appellee objected to its introduction, because his signature 
to the same had not been proved; “ because the evidence of 
its execution was insufficient; because the evidence only 
tended to prove a ratification of the instrument, and not its 
execution ; and because there were no pleadings to support 
evidence of a ratification.” 

These objections were sustained and the subscription list 
was excluded. 
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Hancock, West & North, for appellant. 

I. The court erred in not allowing the subscription list to 
be read in evidence. 

If. In rendering judgment for the defendant, and in not 
giving a judgment in favor of plaintiff. (Brock rv. Jones, 16 
Tex., 465; Chitty on Plead., pp. 305, 484, 487; 1 Livermore 
on Agency, sec. 4, pp. 44-46; Story on Agency, ch. 9, sees. 
239, 244, 249, 251, 252, 260.) 


Walton, Green & Hill, for appellee, cited the following cases: 
Mims v. Mitchell, 1 Tex., 443; Thompson rv. Thompson, 12 
Tex., 330; Paschal’s Dig., arts. 1442, 1443; Guffey v. Mose- 
ley, 21 Tex.,410; Hall v. Jackson, 3 Tex., 309; Wharton on 
Agents and Agency, secs. 72, 74, 76, 77, 135, 174, 488; Story 
on Agency, sees, 239-244, 249-252, 260. 

Govtp, Assoctate Justice.—-The effect of the sworn plea 
of non est factum was to require the plaintiff to prove the 
execution of the subscription list sued on as at common law. 
(Brashear v. Martin, 25 Tex., 203.) 

There being no subscribing witness to this instrument, and 
it being conceded that the signature of defendant was not in 
his handwriting, it was competent to show that the defend- 
ant “spoke and acted in a way that amounted to an acknowl- 
edgment” that the instrument was his act, and that it was 
fairly inferable that it was executed by his authority. (Hill 
v. Seales, 7 Yerg., 410; Sigfried v. Levan, 6 Serg. & R., 311; 
Mapes v. Leal’s Heirs, 27 Tex., 349; 2 Greenl. on Ev., see. 
296.) 

One of the grounds on which the instrument sued on was 
objected to and excluded, was that the evidence adduced, if it 
proved anything, only proved a ratification, and that there 
were no pleadings to let in proof of a ratification. 

The petition contained the ordinary averments of the exe- 
cution of the instrument, and was, we think, sufficient, when 
a proper basis for secondary evidence was laid, to admit of 
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evidence of an acknowledgment or ratification, express or 
implied, without further averment. The plea of non est fac- 
tum relates to the time of pleading, and under it the defend- 
ant may show that the instrument “was made void by mat- 
ter subsequent to its execution.” (2 Greenl. Ev., sec. 300; 
1 Chit. Plead., pp. 483, 484.) So a subsequent acknowledg- 
ment or ratification, although the instrument was signed orig- 
inally without authority, is sufficient to establish the issue 
‘aised by the plea of non est factum in favor of plaintiff. (2 
Greenl. Ev., sec. 296; Hill v. Scales, 7 Yerg., 410; Hall v. 
Phelps, 2 Johns., 451.) 

A ratification relates back to the inception of the transac- 
tion, and makes a deed as obligatory as if originally made by 
the party, or by his authority. (Brock rv. Jones, 16 Tex., 465.) 
The particular facts relied on in evidence to establish the 
subscription list as binding the defendant, were not required 
to be averred. If, however, the rule were different, the 
defendant, in his plea of non est fuctum, specially denied a 
ratification, and thereby made the evidence admissible. 

The subscription list was also objected to and excluded on 
the ground of the insufficiency of the evidence to establish it. 
The evidence was that the signature was not in defendant’s 
handwriting, but tended to establish that defendant was one 
of a committee to procure subscribers; that he attended a 
meeting of those who had subseribed, and expressed a will- 
ingness to close his subseription by note. 

As secondary or circumstantial evidence tending to show 
that the defendant had so acted as to impliedly acknowledge 
himself one of the subscribers, our opinion is, that it was sufli- 
cient to require the admission of the instrument in evidence. 

It is to be observed, that the single issue in this case was 
the execution of the instrument sued on, and that the ques- 
tion passed upon by the court was not as to the sufficiency of 
the evidence to establish the execution conclusively, but as to 
its sufficiency to establish it prima facie, so that the main issue 
of fact might be passed upon. Mr. Greenleaf says: “If there 
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is any evidence, however slight, tending to prove the formal 
execution of the instrument, it is held sufficient to entitle it 
to go to the jury.” (2 Greenl. Ev., sec. 295.) Says Justice 
Gibson: “On the plea of non est factum, therefore, whenever 
there is a spark of evidence of sealing and delivering, the 
court are bound to permit the instrument to be read, for it is 
not for them, but the jury, to judge of the fact.” (Berks. T. 
R. v. Myers, 6 8S. & R., 15.) In another case in the same 
volume of Pennsylvania reports, it is said: “So, when the 
execution is to be made out by facts and circumstances, it is 
admitted, not because the court draw any conclusion of the 
fact in issue, but because some evidence is offered from which 
the jury might presume the fact in issue —the sealing and 
delivery of the bond.” (Sigtried 7. Levan, 6 8. & R., 312.) 
The facts and circumstances in evidence sufficiently tended to 
establish the instrument sued on as the act of defendant, to 
entitle the plaintiff to have it admitted in evidence and to 
have the issue of fact submitted to a jury or passed upon 
by the court, substituted for a jury. 

For the error in excluding this instrument, the judgment 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Water C. Wuirman v. J. P. Wiiuts & Bro. 


1. PARTIES.—As a general rule, courts of law require only those who 
are directly or immediately interested in the subject-matter of the 
suit, and whose interests are of a strictly legal nature, to be made 
parties thereto. All persons who have merely an equitable or re- 
mote interest are not required to be parties, but are excluded from 
being made so. In equity, to avoid multiplicity of suits, all who 
have an interest in the subject-matter should be made parties. 

2. INTERVENTION.—Disadvantages of intervention and its abuses, re- 
ferred to. 
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3. INTERVENTION.—When the right to personal property levied upon 
is involved ina suit, it is, as a general rule, the proper practice to 
require a claimant to resort to the statutory remedy for trial of the 
right of property. 

4. INTERVENTION—PRACTICE.—When the title to real estate is directly 
involved in a suit pending, any one who has an interest in the prop- 
erty at the time of the commencement of the action has a right, on 
application made at the proper time and manner, to intervene. But 
when the title is not directly involved, (as where the land has been 
levied on under attachment to satisfy a debt,) then a third party in 
possession, in order to intervene, should allege such facts as would 
authorize a court of equity to grant him a writ of injunction. 

5. CASES APPROVED.—Carlin v. Hudson, 12 Tex., 202; Ferguson v. 
Herring, 49 Tex., 130. 

6. FACT CASES.—See facts which did not authorize’an interveution. 


APPEAL from Washington. Tried below before the Hon. 
I. B. McFarland. 

On May 28, 1875, Willis & Bro. filed suit for debt against 
James W. Whitman, proceeding by attachment and publi- 
cation. Attachment was levied upon defendant’s interest in 
two hundred and eighty-two acres of land. No answer was 
filed for defendant. At the appearance term, February 21, 
1876, plaintitis took a judgment by default against defend- 
ant, with a writ of inquiry. After this, on the same day, 
there was brought to the attention of plaintiffs a petition in 
intervention filed by Walter C. Whitman. Leave was given 
at this time to have it “filed as of the 16th,” and it is marked 
filed of that date. No leave to intervene had been asked or 
obtained from the court. No notice was given to the plain- 
tiffs of the filing. As soon as the petition was brought to 
their notice, on the 21st, the plaintitts filed exceptions to it, 
which were sustained. 

The petition of intervention alleged, in substance, that the 
tract of land levied on was at the time of levy the property 
of W. C. Whitman, intervenor, by purchase from James 
W. Whitman on the 9th day of March, 1875; that he 
received a deed from same and procured its record March 
15, 1875; that he went into possession and cultivated the 
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land; that plaintiffs levied on the land, without intervenor’s 
consent, as the property of James W. Whitman, and he feared 
a foreclosure of their attachment lien on said tract of land, 
which would cast a cloud on the title, interfere with the sale, 
&e.; that intervenor bought in good faith; and concluded 
with a prayer to be permitted to establish his title so as to 
prevent the proceedings in the suit from casting a cloud on 
the same. 

The writ of inquiry was executed and a judgment final 
rendered against defendant on February 26, 1876. 

W. C. Whitman assigned for error the action of the court 
in sustaining exceptions to his petition of intervention, and 


ap} vealed. 


Breedlove & Ewing, for appellant.—We refer the court to 
some of the decisions supporting the course pursued by appel- 
lant in intervening, beginning with the earlier volumes and 
running along through the current line of decisions to almost 
the latest volume of Texas reports. (6 Tex., 435; 13 Tex., 
67; 27 Tex., 154; 33 Tex., 668; 34 Tex., 125; 35 Tex., 267; 
37 Tex., 88.) 


Shepard & Garrett, for appellees.—Appellant had no right 
to intervene. He had no direct interest in the subject-matter 
of the suit. There was no privity in the issues made in the 
ease and those presented in his petition. His title to the 
land, if any he had, could not possibly be affected or impaired 
by the levy upon whatever interest James W. Whitman had 
in it. Our courts have been very liberal in permitting inter- 
vention by third parties, but no one of the many decisions 
will show a case where an outsider has been permitted to 
come into a cause when he can be in no way directly affected 
by the proceedings therein. His contingent interest in the 
subsequent proceedings to enforce or make available the 
judgment that may be rendered, could not give such right. 
This would be opening the door too wide. “To entitle a 
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party to intervene, he must show, by averment, that his rights 
are involved in the eause which is being litigated; that he 
is entitled to the relief which he asks; and his application 
must be presented in time to enable the parties in the cause 
in which he desires to intervene to meet and contest the issues 
which may be presented by the intervenor.” (Smith v. Allen, 
28 Tex., 501; Legg v. McNeill, 2 Tex., 428; Van Bibber v. 
Geer, 12 Tex., 15; Eccles v. Till, 18 Tex., 65.) 


Bonner, Assoctate Justice.—The question in this case 
arises upon the judgment of the court below sustaining the 
demurrer to the petition of the appellant for intervention 
and in dismissing the same. 

“The principle of the law of intervention is, that if any 
third person consider that his interest will be affected by a 
“ause Which is depending, he is not bound to leave the care of 
his interest to either of the litigants, but has a right to inter- 
vene or be made a party to the cause, and to take on himself 
the defense of his own rights, provided he does not disturb 
the order of the proceedings.” (2 Chit. Gen. Prac., 492, and 
authorities cited in notes.) 

As a general rule, courts of law require no more than the 
persons directly and imiediately interested in the subject- 
matter of the suit, and whose interests are of a strictly legal 
nature, to be made parties thereto. All persons who have 
merely an equitable or remote interest, are not only not re- 
quired to be parties, but are excluded from being made par- 
ties; and if any are improperly joined, the fault may be fatal 
to the suit. (Story’s Eq. Plead., see. 76.) 

At common law, in real actions a new party defendant 
could be made when the tenant in possession cited his land- 
lord, or a lessee his lessor in warranty. (Legg v. McNeill, 2 
Tex., 428.) 

A section of our statute of trespass to try title goes beyond 
this, and provides that “when a tenant is sued for lands of 
which he is in possession, the real owner, or his agent or 
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attorney, may enter himself on the proceedings as the defend- 
ant in the suit, and shall be entitled to make such defense as 
if he had been the original defendant in the action.” (Pas- 
chal’s Dig., art. 5296.) 

The general rule in courts of equity, as to parties, is that 
wll persons materially interested in the subject-matter ought 
to be made parties, either as plaintiffs or as defendants, in 
order that complete justice may be done and a multiplicity of 
suits prevented. (Story’s Eq. Plead., sec. 76a.) 

The practice of intervention as known to us, was unknown 
to the courts of law and equity of England, but was admitted 
under that name in the Ecclesiastical Courts. (2 Chit. Gen. 
Prac., 492, 493.) 

It is derived from the civil law. (Bouv. Law Dict., title 
*“INTERVENTION.”) From this source it probably descended 
to the Ecclesiastical Courts of England. 

Through that channel, and the moditication of the civil 
law as found in the State of Louisiana, and the practice of 
the courts of chancery, it has been ingratted upon our sys- 
tem, which, according to the circumstances of the particular 
ease, applies the rigid rules of the common law or the more 
flexible proceedings of equity. It rests upon the proposition 
that a party should be permitted to do that voluntarily which, 
if known, a court of equity would require to be done. 

We have no statute upon the subject now in force, except 
that section of the act of trespass to try title above referred 
to; but article 1188 of the Revised Code of 1879, soon to take 
effect, provides that “the pleadings of an intervenor shall 
conform to the requirements of pleadings on the part of the 
plaintiff and defendant respectively, so far as they may be 
applicable.” 

Although due regard should be had to the advantages of 
the proceeding by intervention in preventing a multiplicity of 
suits, yet we should also, as far as practicable, guard against 
its disadvantages, It isa practice liable to abuse, has a tend- 
ency to multiply the issues, imposes frequently great addi- 
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tional labor and responsibility upon the presiding judges 
below to properly present in the charge these issues to the 
comprehension of the jury, and tends to confusion in the trial 
of causes. 

When the right to personal property levied upon is in- 
volved, it is, as a general rule, the proper practice to require 
parties to be confined to the more simple and less expensive 
mode of trial of right of property provided by statute. ( Pas- 
chal’s Dig., art. 5310; Vickery v. Ward, 2 Tex., 214; Carter 
v. Carter, 36 Tex., 693; Ferguson v. [erring, 49 Tex., 130.) 

By repeated decisions of this court, when the title to real 
property is directly involved in a pending suit, any one who 
has an interest in the subject-matter of litigation at the time 
of the commencement of the action, which may be affected 
by the decree, has the right to intervene, if demanded in a 
proper manner and at a proper time; and the refusal to grant 
leave so to do will be corrected on appeal. (Sayles’ Prac., 
ech. 14; Eccles v. Hill, 13 Tex., 65; Smith v. Allen, 28 Tex., 
501.) 

But when the title to real property is not directly, but only 
indirectly involved, as in this case, where it is not in issue, 
but simply levied upon as the property of the original defend- 
ant, then it is believed that a third party who is in possession, 
in order to entitle himself to the right to intervene, should 
allege such facts as would authorize a court of equity to grant 
him a writ of injunction, upon the familiar doctrine, that he 
vannot ask equitable relief when he has an adequate remedy 
at law. (Taylor v. Gillean, 23 Tex., 514.) 

The ground upon which appellant claimed the right to in- 
tervene in this case was, that the levy and sale under it would 
east a cloud upon his title. This, in a proper case, would 
authorize the preventive and protective authority of a court 
of equity by injunction. (Ireem. on Ex., sec. 438.) 

Mr. Freeman, in the section above quoted, says: “* Where 
a sale, if made, would create a title under which the purchaser 
could, in ejectment, recover against the true owner unless 
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the latter placed his own title in evidence, or by some other 
means established the invalidity of the purchaser’s title, then 
such sale is a cloud on the title of the true owner. Hence, if 
an execution against a person who has once been the owner 
of the property be levied upon it, and it be no longer liable 
to levy and sale under such execution, the present owner of 
the property may, in equity, prevent his title from being 
clouded by such sale.” 

This seems to be the rule adopted in several of the States 
of the Union. This court, however, has not gone to this 
extent, but has adopted a more limited rule. 

In the case of Carlin v. Hudson, 12 Tex., 202, in which an 
injunction was sued out, the material facts are almost identi- 
eal with the one now under consideration. 

In that case, the appellant Carlin, who was the plaintiff in 
injunction, alleged that on February 11, 1852, he purchased 
the land levied upon from one Ford and his wife, and had 
his deed recorded on the next day; that on February 15 
thereafter, appellee Hudson caused an execution, issued 
against Ford, to be levied on the land, claiming that as to 
him the alleged purchase by Carlin was fraudulent and void. 
Carlin alleged that great injury would be done him in the 
event of the sale of the land by execution, and prayed for 
and obtained an injunction. On motion of Hudson, the same 
was dissolved and the petition dismissed. On appeal, Mr. 
Justice Wheeler, delivering the opinion of the court, says: 

“The cases in which injunctions are granted to restrain 
the alienation of property are those where it is indispensable 
to secure the enjoyment of specific property, or to preserve 
the title to such property, or to prevent frauds or gross and 
irremediable injustice in respect to such property. (2 Story’s 
Eq., ch. 23.) The present manifestly does not come within 
that description of cases. The proposed sale of the land as 
the property of Ford could not operate to dispossess the 
plaintiff or deprive him of its enjoyment, or to defeat his 
title or embarrass him in the prosecution of his legal rem- 
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edies for any injuries to his title or possession, if, indeed, the 
property was his by a fair and bona-fide purchase made before 
any lien had attached or any right had accrued to the plain- 
tifis in execution by reason of the judgment. 

“They, by virtue of their execution, could only sell the 
title or intovest of Ford in the land, whatever that might be. 
If he had none, the sale could not work any irreparable in- 
jury to the real owner; and to permit the execution of judg- 
ments to be enjoined for such causes would be to enable 
judgment debtors, by fraudulent transfers of property, to 
embarrass the collection of debts by imposing upon their 
creditors the necessity of almost interminable litigation and 
delay. 

«The present was not a proper occasion for the court to 
interpose its preventive and protective authority by injune- 
tion. (ffenderson v. Morrill, 12 Tex., 1; Cameron rv. White, 
3 Tex., 152.) The injunction was improvidently awarded ; 
and as the threatened sale was the only injury complained 
of and the obtaining of the injunction the sole purpose of 
the suit, the petition was rightly dismissed for want of equity.” 

The above case of Carlin v. Hudson was affirmed, on the 
point of want of equity in the bill, in the late case of Fergu- 
son v. Herring, 49 Tex.,.130. 

Upon authority, it would seem that more indulgence should 
be granted in favor of the right of the wife to intervene to 
protect her interest in property as the homestead—which 
had been levied upon as subject to the debts of the husband. 
This exception is perhaps based upon the ground that there 
is such legal unity between them, that she may be viewed in 
the light of an original defendant. (Baxter v. Dear, 24 Tex., 
21; Stoddart v. MeMahan, 35 Tex., 299; Freem. on Ex., secs. 

488, 439.) 

In this ease the appellant alleges that he purchased the 
land levied upon from James W. Whitman, the defendant in 
attachment, on March 9, 1875, and filed his deed for record 
on the following day, and before the institution of the attach- 
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ment suit; that he made his purchase in good faith, went into 
immediate possession, and has ever since owned and held the 
land. The title to the property is not in issue between the 
original parties to the suit. 

Under the decision of Carlin v. Tudson, supra, he does not 
present such a case as “the requirements of pleadings” on the 
part of an original plaintiff would demand, to entitle him to 
equitable relief, or which would stand the test of a general 
demurrer. The judgment below is accordingly affirmed. 


AFFIRMED. 





W. C. Wuarrman v. P. J. Writs & Bro.* 


1. INJUNCTION.—One who, by purchase, has acquired title from a judg- 
ment debtor before any lien had attached by virtue of the judgment, 
is not entitled to an injunction to prevent the sale of the land under 
execution issued on such a judgment, when the sale cannot operate 
to dispossess the plaintiff, deprive him of the enjoyment of his prop- 
erty, defeat his tile thereto, or embarrass him in the prosecution of 
legal remedies for injury to title or possession. 

2. INJUNCTION—EXECUTION SALE.—An execution sale under such cir- 
cumstances could work no irreparable injury to the real owner, while 
to permit the sale to be prevented by injunction, on a claim of supe- 
rior title in a third party, would open the door for fraudulent traus- 
fers, to embarrass by litigation and delay the collection of debts. 

3. FACT CASES.—See statement of case for facts held not sufficient to 
authorize an injunction. 


AppraL from Washington. Tried below before the Hon. 
E. B. Turner 





* The syllabus in this case is based upon a consideration of the opinion 
in this cause, as well as the preceding case between the same parties. 
The facts set up in the former case as ground for intervention, and those 
relied on in this case, are substantially the same. The circumstances 
under which an injunction will be refused are stated in the former opin- 
ion, in discussing the doctrine of intervention. The issue on the right to 
injunction being direetly involved here, the doctrine is here inserted in 
the syllabus. 
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Suit began April 25, 1876, by the appellant, W. C. Whit- 
man, against the appellees, P. J. Willis & Bro. and Lyd Smith, 
sheriff, to enjoin and restrain the sale under venditioni expo- 
nas of a tract of two hundred and eighty-two acres of land 
in Washington county, alleged to be the homestead of the 
plaintiff. 

The petition alleged, in substance, that on the 28th of May, 
1875, said P. J. Willis & Bro. instituted a suit in the District 
Court of said county against James W. Whitman (citing him 
by publication) on a debt claimed to be due them by him, 
and at the same time sued out a writ of attachment against 
J. W. Whitman, which they caused to be levied by the sheriff 
on a tract of land claimed as a homestead by him, belong- 
ing to plaintiff, said tract being described in the petition; 
that prior to the levy, at the date of the same, and ever since 
the levy of the writ of attachment, the plaintiff was the bona- 
fide owner of the tract of land in his own right, and that at 
the date of levy and for a long time prior thereto the plain- 
tiff was, with his family, (he being a married man,) living on 
said tract of land as his homestead; that said levy was made 
in violation of plaintiff’s rights and without his knowledge 
or consent; that afterwards, February 16, 1876, before the 
trial of the cause, the plaintiff had filed his petition of inter- 
vention in said suit, wherein he had alleged his ownership of 
the land at the date of the levy; that he had purchased and 
paid for said tract of land in good faith long prior to the levy, 
had been in possession thereof ever since, and had prayed 
the court to be allowed to establish his title to said land and 
to prevent said Willis & Bro. from foreclosing the attachment 
lien thereon, which he had alleged would cast a cloud over 
his title; that he was then and there ready with his evidence 
to prove and establish his title to the tract of land; that 
his petition of intervention was afterwards, on the 26th of 
February, 1876, dismissed by the court, and final judgment 
was then rendered against J. W. Whitman and foreclosing 
the attachment lien on the tract of land; that plaintiff had 
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excepted to the ruling of the court dismissing his petition of 
intervention, had given notice of appeal to the Supreme Court, 
and had given an appeal bond and perfected his appeal ac- 
cording to law; that Willis & Bro. had caused an order of 
sale to be issued on the judgment requiring the land to be 
sold as under execution, in satisfaction of the judgment 
against J. W. Whitman, amounting to about $1,300; that 
L. Smith, as sheriff, had advertised the land for sale on the 
first Tuesday in May, 1876, and unless enjoined would sell 
the same; that such a sale would cast a cloud upon the title 
of plaintiff to his said tract of land and probably involve him 
in further litigation; that the said acts and doings of said 
defendants had already damaged plaintiff $500 actual dam- 
ages, besides $300 attorney’s fees, and that he would be fur- 
ther damaged to the amount of $200 if the sale of said land 
by said sheriff should be made. 

He prayed for a writ of injunction restraining the defend- 
ants from selling said land and for judgment for his dam- 
ages, costs, &c. The injunction was granted April 15, 1876. 
Injunction bond filed April 25, 1876, and defendants accept- 
ed service the same day. 

At the next term of the court the defendants moved to dis- 
solve the injunction and dismiss the petition, because, first, the 
petition showed no cause of action ; second, for want of equity 
in the petition; third, because plaintiff has an adequate rem- 
edy at law for his damages. August 7, 1876, this motion 
was sustained, the injunction dissolved, cause dismissed, and 
judgment rendered against the plaintiff for costs; to which 
plaintiff excepted and gave notice of appeal. 


Breedlove § Ewing, for appellant, cited, in support of ap- 
pellant’s right to the injunction, Kelley v. Whitmore, 41 Tex., 
647; Williams v. Pouns, 48 Tex., 141; Clegg v. Varnell, 18 
Tex., 294; Baxter rv. Dear, 24 Tex., 17; Thompson on Home- 
stead and Exemptions, 681; Vogler v. Montgomery, 54 Mo., 
; Tucker v. Kenniston, 47 N. H., 267. 
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Shepard § Garrett, for appellees, cited Carlin v. Hudson, 12 
Tex., 203; Morrill v. Henderson, 12 Tex., 1; Drake r. Jones, 
27 Mo., 428; Burns rv. Ledbetter, 42 Tex., 508; Ridley vc. 
Henderson, 43 Tex., 135. 


Bonner, Associate Justice.—This case is an outgrowth 
from that of Whitman v. Willis, decided at the present term. 
After the demurrer had been sustained to his petition for 
intervention in that case, appellant Whitman brought this 
suit for injunction, alleging the same reasons, substantially, 
to restrain the sale of the land under the attachment proceed- 
ings which he had previously urged for the intervention. 

On the trial below the injunction was dissolved and his 
petition dismissed, from which judgment this appeal was 
taken. 

The appellant has evinced much zeal in the effort to pro- 
tect his title to the land levied upon; but under the decision 
of this court in Carlin v. Hudson, 12 Tex., 202, and the above 
case of Whitman v. Willis, ante, 429, he has not shown such 
an infringement of his legal right as would authorize the in- 
terposition of a court of equity by the extraordinary remedy 
of injunction; and under the authority of these cases, there 
was no error in the judgment of the court below, and the 
same is affirmed. 

AFFIRMED. 





D. V. Sprine v. JoHn EISENACH ET AL. 


1. BANKRUPT SALE—LIEN—PURCHASER.—The title of a purchaser of 
land under a junior judgment, whose sheriff*s deed has been duly 
recorded, is not affected by a subsequent sale of the same land, 
made by order of a Bankrupt Court, for the enforrement of a senior 
judgment lien, if the purchaser under the junior judgment was not 
a party to the bankrupt proceedings ordering the sale 
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2. LIMITATION—STATUTE CONSTRUED.—The title of a purchaser at 
such bankrupt sale, is not, under the cireumstances above stated, 
sufficient to support the limitation of three years. 


AppraL from Travis. Tried below before the Hon. E. B. 
Turner. 

The opinion contains all facts necessary to a proper under- 
standing of the case. 


Hancock, West & North, for plaintiff in error. 

I. The court erred in not excluding from the jury the deed 
for these lots from the assignee of the bankrupt (M. W. 
Townsand) to J. H. Robinson. (Jackson v. Butler, 47 Tex., 
423; Elliott v. Booth, 44 Tex.. 189; Boone v. Revis, 44 Tex., 
384; Schmeltz v. Garey, 49 Tex.,49; Bankrupt Act, sees. 1, 
14; Lockhart v. Ward, 45 Tex., 229.) 

Il. The facts in evidence showed a want of power in the 
ussignee of Townsand’s estate to convey by his deed to Rob- 
inson the lots in controversy. 

Ill. The plaintiff in error, under the facts, showed a better 
title to the lots in suit than the defendants. 

IV. No statute of limitations is applicable to this case or 
‘an avail the defendants in error under the evidence. (Har- 
ris v. Hardeman, 27 Tex., 249; Wright v. Daily, 26 Tex., 730; 
Thompson v. Cragg, 24 Tex., 597.) 


Sheeks & Sneed, tor defendants in error. 

I. The court did not err in admitting in evidence the deed 
from the assignee of Townsand to J. H. Robinson. ( Bank- 
rupt Law, see. 20; Bump’s Bankruptey, 6th ed., 147-149, 
152, 153, 155, 156, 480; Davis v. Anderson, 6 B. R., 145.) 

II. The statute of limitation of three years does apply in 
this case. 

Defendants and their vendor (Robinson) were purchasers 
withont any actual notice of the adverse title or claim of 
Spring. They paid the purchase-money at the dates of their 
respective deeds. Robinson paid $700; Mary A. Eisenach 
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paid $2,000 in gold January 9,1877. Defendants’ deed from 
Robinson bears date January 13, 1872; was recorded January 
15, 1872. Defendants took possession of the lots about one 
week after the date of the deed, and continued in possession, 
by themselves and tenants, from that date until the time of 
the trial. In the fall of 1872 defendants moved on the lots 
and made them their homestead, and were personally in con- 
tinuous possession from that time until time of trial, paying 
all the taxes due thereon, claiming ownership, and believing 
in good faith that they had a good and perfect title to the lots. 
(Paschal’s Dig., art. 4622.) 

1. The statute of limitation of three years, like that of five 
years, is a statute of repose, and was intended to protect the 
weaker title against the stronger. 

2. There cannot be a case in which the three years’ statute 
would be applicable, without the superior title and the weaker 
title seeking the aid of the statute, at some time emanated from 
a common source. 

3. It cannot be the rule, under the three years’ statute, that 
the question as to whether the party invoking the three years’ 
statute has title or color of title, should be determined by a 
comparison of the strength of his title with that of his adver- 
sary. If that were the rule, then the statute could only be 
made available to the party who has the stronger title and 
who does not need the aid of the statute. 

4. The rule must be, that the question as to whether a party 
has such title or color of title as he can make available under 
the three years’ statute, is to be determined by the title only 
of the party who seeks its protection. 

5. In this case we will add that the title of defendants in 
error was not wanting in intrinsic fairness and honesty. 


GouLp, AssociATE Justice.—It is believed that the ques- 
tions of title and limitation on which this case turns have 
been passed upon by this court in former cases, and that a 
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brief statement of the case and reference to these decisions 
will suffice to dispose of it. 

The plaintiff Spring claimed as purchaser under a valid 
judgment and execution sale, his sheriff’s deed being promptly 
recorded on February 13, 1868. The defendants claim under 
a senior judgment lien, under which the lots were levied on 
in October, 1868, but, in consequence of the intervening bank- 
ruptey of the judgment debtor, there was no sale. Subse- 
quently, in September, 1869, the lots were sold under an 
order of the Bankrupt Court, the judgment having been 
proved up as a secured claim; and on January 13, 1872, the 
purchaser conveyed to defendants, who, about January 20, 
took possession in good faith, made valuable improvements, 
and have since occupied the premises as a homestead. Spring 
brought this action of trespass to try title on January 9, 1877, 
and the case being tried by the court without a jury, resulted 
in a judgment for defendants. 

The recorded deed of plaintiff was notice of his claim, and 
the title and right of possession which he had acquired by 
his purchase and sheritf’s deed were not affected by the sub- 
sequent sale by order of the Bankrupt Court for the enforce- 
ment of the senior judgment lien, the plaintiff not being in 
any way a party to the proceedings in that court. (Lockhart 
v. Ward, 45 Tex., 227; Schmeltz v. Garey, 49 Tex., 49; 
Morrow v. Morgan, 47 Tex., 304; Jackson v. Butler, 47 Tex., 
423; Elliott v. Booth, 44 Tex., 189; Boone rv. Revis, 44 Tex., 
384.) 

After the sheriff’s sale to Spring, the title had passed out 
of the judgment debtor, and there being a complete hiatus 
in the title of defendants, it was insufficient to support the 
limitation of three years. (Thompson v. Cragg, 24 Tex., 597; 
Wright v. Daily, 26 Tex., 730; Harris v. Hardeman, 27 Tex., 
248; Veramendi v. Hutchins, 48 Tex., 551.) 

The plaintiff’s title was sufficient to support his claim, and 
the defense of limitation was not made out. The judgment 
of the court on the issues presented was erroneous, and must 
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be reversed and the cause remanded for further proceedings. 
It is so ordered. 
REVERSED AND REMANDED. 








JoHn W. MERRIWETHER Vv. LEO HARDEMAN. 


. PARTNERSHIP — ACTION — CONTRIBUTION.— A partner who, in 
prosecuting the partnership enterprise, has advanced in excess of 
what was required of him by the terms of the partnership, cannot, 
in the absence of a contract authorizing it, maintain an action for 
contribution for the excess without going into a general settlement 
of partnership accounts, under proper averments in the pleading. 

. CASE APPROVED.—Lockhart v. Lytle, 47 Tex., 453, approved. 

3. MISTAKE—REOPENING ACCOUNTS.— A stated account will not be 
reopened for the correction of alleged error, unless it be specified so 
particularly that it may be judged by itself. 

. PARTNERS — REOPENING—SETTLEMENTS.—In reopening a settle- 
ment between partners, alleged to have been procured by the fraud 
or mistake of the managing partner trusted as such, equity will 
allow more latitude than where no confidence is reposed, 

. PARTNER’S CONTRIBUTION.—When, under a partnership contract, 
the proceeds of the enterprise constitute the primary fund from 
which a partner is to be reimbursed for excess in advances, and the 
partnership is, by consent, terminated before they are sufficient, 
the partner who has advanced in excess of the amount due from 
him may maintain his action for the excess. 


AppeaL from Caldwell. Tried below before the Hon. L. 
W. Moore. 

On the 25th of February, 1878, Hardeman, appellee, sued 
Merriwether, appellant, on a parol statement of accounts for 
a balance of $928.25, and for foreclosure of a mechanic’s lien 
elaimed upon a mill site, mill, gin, and machinery. 

On the 29th of March, 1878, appellant answered by gen- 
eral demurrer, alleging a partnership; impeached the state- 
ment of accounts for fraud and mistake; prayed for a restate- 
ment of accounts, and for damages. 
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On the 24th of September, 1878, appellant filed his first 
supplemental answer. 

On the 30th of September, 1878, appellee filed his first 
supplemental petition, excepting specially to appellant’s orig- 
inal and supplemental answer, and denying all the allega- 
tions therein. 

The case was called for trial on September 30, 1878, when 
the court sustained appellant’s general demurrer to the peti- 
tion so far as appellee therein set up and sought a foreclosure 
of a mechanic’s lien, but overruled it as to the rest of the 
petition. The court also sustained appellee’s special excep- 
tions to those parts of appellant’s answer alleging fraud and 
mistake and claiming damages. 

Appellee then, under leave of the court, filed a second 
supplemental petition, and a trial was had, resulting in a 
judgment in favor of appellee for the sum of $967.88 and a 
foreclosure of a lien upon the mill site, mill; gin, fixtures, &c., 
from which judgment this appeal is prosecuted. The part- 
nership contract, amongst other things, stipulated that if 
either partner furnished more than his one-half he should 
be reimbursed out of the proceeds of the mill. <A fuller 
statement of the pleadings will be found in the opinion. 


Stringfellow & McNeil, for appellant.—The court should 
have sustained appellant’s general demurrer and dismissed 
the cause. The petition does not set forth a full and clear 
statement of the cause of action without ambiguity or contra- 
diction; nor does it state clearly the relief sought. 

Appellee declares first upon a parol statement of accounts, 
and prays for a foreclosure of a mechanic’s lien. 

Appellant alleges a partnership. Appellee does not dis- 
tinetly aver a partnership in any part of his pleadings, but, 
in his second supplemental petition, says that “by virtue of 
the contract and partnership, as heretofore alleged, he had a 
lien,” Ke. rae v. Wallace, 2 Tex., 209; Hollis v. Chap- 
man, 36 Tex., 2; Whitlock v. Castro, 22 Tex., 113; Yale v. 
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Ward, 30 Tex., 22; Hanks rv. Enloe, 33 Tex., 627; Malone 
v. Craig, 22 Tex., 610.) 

Where one partner sues another and seeks to subject the 
partnership property to the payment of his debt, it is essential 
to his right of recovery that there be no partnership debts out- 
standing, and he should so allege. 

There is no such allegation in appellee’s petition. (Rogers 
v. Nichols, 20 Tex., 724; Converse v. McKee, 14 Tex., 30, 
81; Story on Part., p. 97; Watson on Part., 2d ed., ch. 2, p. 
66.) 

Appellee’s pleadings show affirmatively that he has no lien 
of any kind upon the mill, machinery, &c., mentioned in this 
petition, to secure the excess of expenditures made by him. 
Appellee is bound by the special stipulations in the articles 
of partnership. (Wasson v. Davis, 34 Tex., 167; Brown v. 
Christie, 35 Tex., 689; Story on Part., sec. 23.) 

Appellee having accepted the proceeds of the mill as the 
primary fand out of which he should be reimbursed for his 
excess of expenditures, he should at least have alleged that 
there were no such proceeds, or have given some good reason 
why the proceeds, if any, had not been so applied. (Grimes 
v. Hagood, 19 Tex., 249.) 

Appellee in this case not looking to the proceeds of the 
mill, the primary fund for the discharge of his debt, was only 
entitled to a personal action, if any, against the appellant. 
(Grimes v. Hagood, 27 Tex., 694.) 

The court erred in sustaining appellee’s exceptions to those 
portions of appellant’s original and first supplemental answers 
wherein he sought to open up the alleged statement ot accounts 
for fraud and mistake. (Hearne v. Ins. Co., 20 Wall., 490; 
Hunt ». Rousmanier,8 Wheat.,174; Finley v. Lynn, 6 Cranch, 
249; 1 Story’s Eq. Jur., 9th ed., sees. 152, 156; 2 Pars. on 
Cont., pp. 767, 770, 773; 2 Story’s Eq. Jur., sees. 694, 695, 
1261, 1265; Story on Part., sees. 172, 174, 175, 177.) 

A partner, as such, can have no lien upon the partnership 
property except for the ultimate balance found due him upon 
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a final settlement of all partnership matters, including the 
payment of partnership debts; and the court erred in restrict- 
ing the jury to the consideration of the “settlement involving 
the cost of the mill site and of the construction of the mill, 
machinery, aud of the labor used therein.” 

This suit is brought for the recovery of a sum alleged to 
have been found due appellee upon a parol statement of 
accounts, and the court, in that portion of the charge relating 
to interest, used this language: “ You will find eight per 
cent. interest upon this sum from the date of settlement; 
you will also deduct from this sum,” &c.; thus assuming that 
a settlement had been had and a sum found due to appellee. 
(Cobb v. Beall, 1 Tex., 346, 347; Crozier v. Kirker, 4 Tex., 
252; Rogers v. Broadnax, 24 Tex., 543; Thomas v. Ingram, 
20 Tex., 728.) 


Nix & Storey, for appellee. 

I. The sale by appellee with the knowledge and consent 
of appellant was a dissolution of the partnership. Appellee 
could no longer control and appropriate the proceeds of the 
mill and gin by which to repay the excess paid out by him 
for the benefit of the firm; and while we do not admit that 
his only remedy was the proceeds of the mill, or earnings of 
the mill, as appellant contends, yet if that were so, by the dis- 
solution of the partnership appellee was remitted to the lien 
given him by law “for all moneys advanced by him for the 
use of the firm.” (Story on Part., 3d ed., pp. 97, 145, 222, 
807.) 

“For upon such dissolution each partner has a lien upon 
the partnership effects, as well for his indemnity as for his 
proportion of the surplus.” (Rogers v. Nichols, 20 Tex., 
724.) 

There were no proceeds or earnings out of which to pay 
debts. 

II. There were no special exceptions taken to the petition. 
The general demurrer will not reach the point made in the 
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brief of appellant. The statute of limitation of two years is 
not pleaded by appellant. The only plea of limitation pleaded 
is that of six months against the record of the agreement and 
the mechanic’s lien set up in the original petition. (Stiles r. 
Giddens, 21 Tex., 783; Black v. Drury, 24 Tex., 292; Frosh 
v. Swett, 2 Tex., 487; Wells v. Fairbanks, 5 Tex., 586.) 

Appellee’s exceptions to appellant’s answer were properly 
sustained. (1 Story’s Eq., secs. 199, 200a, 203d.) 


GouLp, Associate Justice. — Our opinion is, that the 
pleadings of plaintiff stated no case entitling him to the part- 
nership lien given by the judgment. 

Those pleadings show a contract between plaintiff and 
defendant to erect jointly at a certain point a mill and gin, 
certain specified things to be done by each for that purpose, 
each party to bear one-half of the expenses of the construe- 
tion, mutually agreeing that if either party should furnish 
more than the other of money, materials, &c., “in the erec- 
tion of the said mill, the other party so in arrears will pay to 
the party having the greater amount of capital so invested 
one-half of the just, true, and equitable value of the said 
vapital so in advance, to be paid out of the proceeds of the 
mill,” winding up with an agreement to share equally the 
expenses and profits of running the mill and gin. ‘The orig- 
inal petition alleged that, atter the mill and gin were built, 
the parties, in March, 1877, had a full and fair settlement of 
their accounts for material, &c., furnished by each “in the 
construction of said mill and gin,” “by which settlement it 
was found and agreed between petitioner and said defendant 
that he (defendant) was indebted to and owed petitioner in 
the sum of $928.25 for one-half of the excess of money, ma- 
terial, labor, and machinery furnished by petitioner in the 
construction and putting in running order said mill and gin.” 
It alleged that the parties were the equal and joint owners 
of the land, mill, gin, fixtures, and other improvements, and 
that on or about the 16th day of February, 1877, plaintiff, 
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with the knowledge and consent of defendant, sold and con- 
veyed his interest in said land, mill, gin, and fixtures, wind- 
ing up with a claim of a mechanie’s lien and asking judg- 
ment for the $928.25 as due on account stated. 

Subsequently, the court having sustained exceptions to the 
petition in so far as it claimed a mechanie’s lien, and the 
defendant having answered, (alleging, amongst other things, 
that the contract was one of partnership in the construction 
and running of the mill and gin; impeaching the alleged set- 
tlement for fraud and mistake; asserting that if any of the 
balance claimed by plaintiff was due, it was, by the terms of 
the contract, to be paid only out of the proceeds of the mill 
and gin, and that plaintiff had, by his sale, precluded himself 
from any recovery,) the plaintiff tiled a supplemental petition, 
claiming that by virtue of the “contract of partnership be- 
tween him and defendant, as heretofore alleged, he had and 
held a lien upon the interest of defendant in and to said mill 
and gin, and the land upon which the same was situated, to 
secure the payment of said balance found to be due him 
upon the settlement of accounts, as alleged in the original 
petition.” 

The plaintiff’s right to sue for one-half of the excess of his 
advances for construction of the mill and gin, without going 
into a settlement of partnership accounts generally, couid 
only be maintained by reason of the terms of the partnership 
contract. (Collyer on Part., sec. 284; Pars. on Part., 286; 
Story on Part., see. 221; Lockhart v. Lytle, 47 Tex., 453.) 
The preference or lien of a partner on the partnership prop- 
erty is only to secure him in what may be due him on a final 
settlement of the partnership matters. (Story on Part., sees. 
97, 221; 2 Story’s Eq. Jur., see. 1243 ; Collyer on Part., sees. 
125-127.) 

It has been seen that the plaintiff’s pleadings did not seek 
a recovery on the ground of a balance due on final settlement, 
but claimed it on other grounds. The case stated by him 
was not one entitling him to the benefit of the lien claimed, 
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and it was error in the court to give judgment enforcing the 
lien. Ifthe settlement actually embraced the entire partner- 
ship business, and the balance when ascertained was a final 
balance in favor of plaintiff, there was no averment of the 
fact, and the plaintiff could only recover on the case stated 
in his pleadings. ‘The assignments or error are sufficient to 
present the question, and the error must lead to a reversal 
of the judgment. 

Another error complained of is, that the court sustained 
special exceptions to that part of defendant’s answer seeking 
to reopen the alleged settlement on the ground of fraud and 
mistake. The answer of defendant was, perhaps, defective 
in failing to disclose the facts, in regard to the item of lumber 
embraced in the settlement and objected to, sufficiently to 
show that it was erroneous, and that defendant was excusable 
for failing to object to it at the time. A stated account will 
not be reopened for the correction of an alleged error, unless 
it be specified so particularly that it may be judged of by 
itself. (Pars. on Part., 534.) The charges of fraud in the 
answer extended back to the original partnership agreement, 
and much of the answer alleging fraud was manifestly de- 
fective. Whilst we find no error in the action of the court 
sustaining the special exceptions to the answer, we are of 
opinion, that in reopening a settlement between partners 
alleged to have been procured by the fraud or mistake of 
the active managing partner trusted as such, equity will 
allow more latitude than in cases where no contidence is 
reposed. (1 Story’s Eq., sec. 523, et seq.; Pars. on Part., 531.) 
The defendant, however, failed to armend his answer, alleg- 
ing with greater certainty the dates and facts of the alleged 
errors and the excuse for his failure to discover the errors at 
the time of the settlement. If he was precluded from the 
benefit of a valid objection to the account stated, or to any 
of its items, the fault was his own in failing to amend, stating 
the facts more distinctly. 

The construction of the contract, that plaintiff could recover 
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only out of the proceeds or profits of the mill, we do not think 
correct. The proceeds were the primary fund for the reim- 
bursement of plaintiff; but if the partnership was, by con- 
sent, terminated before the proceeds were sufficient, the 
plaintiff would not be left without remedy. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Davip Freeman vy. M. D. MILuer. 


1, GARNISHMENT—PRACTICE.—When a garnishee, without any ex- 
cuse given therefor shown on the record, fails to make any answer 
to one or more of the statutory questions, the court is authorized to 
proceed as though no answer had been made, and render judgment 
accordingly. li, from any cause, injustice has been done the gar- 
nishee, he can only be relieved by initiating himself a proper pro- 
ceeding to set aside the judgment. 

2. GARNISHNENT.—The fact that the officer’s return fails to show that 
legal process issued to compel the garnishee to appear and answer, 
cannot affect the jurisdiction of the officer before whom the gar- 
nishee appeared and made such partial answers. 

3. GARNISHMENT.—The rule that, as between two contesting parties, a 
garnishee has no right to accept or waive service of the proceedings, 
thereby favoring one party at the expense and injury of another, 
does not apply in the suit of a creditor against the garnishee him- 
self, when he has voluntarily appeared before the officer, no rights 
of opposing creditors being involved. 

4. DISTINGUISHED.—This case distinguished from Adams v. McCown, 
15 Tex., 349. 

5. STATUTE CONSTRUED.—Paschal’s Dig., art. 157, construed. 


Appeat from Williamson. Tried below before the Hon. 
E. B. Turner. 

M. D. Miller sued Negbaur & Robins, partners, on pro- 
tested drafts drawn by the latter on D. Freeman in favor of 
the former. Petition in ordinary form. 

In addition to suing Negbaur & Robins, Miller alleged 
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grounds for writ of garnishment directed to D. Freeman, a 
citizen of Galveston, the drawee in the drafts, and who had 
declined to pay them. 

Service on defendants and writ of garnishment to Free- 
man. 

Defendant Robins made default. Negbaur demurred and 
denied gencrally. Judgnient final was rendered against both 
defendants for the amount sued for. 

Freeman, the garnishee, did not answer the writ. Commis- 
sion was sued out, with interrogatories, and sent to a notary 
at Galveston. 

The notary took the answers of garnishee and returned 
them. 

Plaintiff excepted to the answer of garnishee on the ground 
that it failed to respond to two of the interrogatories em- 
braced in the commission, and moved for judgment against 
him. 

The court rendered judgment against defendants Negbaur 
& Robins, and then rendered judgment against the garnishee 
for the whole sum, ($1,382.93,) because, as recited in the 
judgment, he had failed to answer the interrogatories pro- 
pounded in the garnishment according to law. 

From this judgment the garnishee sued out writ of error 
and filed the following assignments of error: \ 

1. That it does not appear that the interrogatories annexed 
to the commission were ever propounded to him by the offi- 
cer, or that they were ever read to him, or served on or seen 
by him. 

2. That it does not appear that he failed or refused to make 
due answer to any interrogatory propounded to him by the 
officer charged with the execution of the commission. 

3. That it does not appear that he failed or refused to 
make due answer to any interrogatory under said commis- 
sion, or that he was ever cited by the officer to appear and 
answer the same, or that said officer ever certified that he 
had failed or refused to answer. 
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4, That there was no ascertainment of the nature or of the 
value of any pretended credits or effects. 

5. That there was no notice to him of any motion or appli- 
eation for judgment against him. 

6. That it was incompetent for the court to render judg- 
ment against him for failing or refusing to answer, except 
when such failure or refusal was certified by the officer 
charged with the execution of the commission in conformity 
with the statute in such cases made and provided. 

7. Because it is not competent for the court to render final 
judgment against a garnishee upon failure or refusal to an- 
swer as to credits or effects in his hands, or in the hands of 
any other person known to him, without evidence. 

8. The said judgment is contrary to the law, in that it does 
not sufficiently appear that petitioner ever failed, neglected, 
or refused to answer the writ of garnishment in the first 
instance. 

9. The judgment is not supported by the evidence. 

10. There is no evidence on which to base the judgment. 

11. The judgment is oppressive, unjust, and inequitable. 

The action of the garnishee and of the officer before whom 
he appeared will be seen from the following return: 

” M. D. MILLER 
vs. 
Galveston County. \ D. FREEMAN, Garnishee. 

* Suit pending in the District Court of Williamson county, 
State of Texas. 


“Srate oF TEXAs, 


“In obedience to the foregoing and annexed commission, 
I, John 8. Shields, a duly commissioned and qualified notary 
public in and for the county of Galveston, D. Freeman, the 
witness named therein, personally appeared before me, in 
my office, in the city of Galveston, this day, and after being 
duly sworn, in answer to the interrogatories propounded in 
said commission, deposes and says: That he is not indebted to 
the firm of Negbaur & Robins, or to Herman Negbaur or 
R. R. Robins as individuals; but, on the contrary, the said 
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firm of Negbaur & Robins are indebted to him, the witness, 
D. Freeman, in the sum of $70.16, and have owed him that 
amount of money since the 30th day of January, 1878. 

« And, further, this witness prays the court that he be dis- 
missed as garnishee. D. FREEMAN. 


«And said answers, having been reduced to writing by 
me, were then and there sworn to and subscribed before me 
by the said witness, the said D. Freeman. 

“To certify all of which, I hereunto subscribe my name and 
affix my official seal, at my office, in the city of Galveston, this 
5th day of April, 1878. 

[L. 8.] “Jonn S. SHIELDs, 

‘** Notary Public, Galveston county.”’ 


R. G. Street and Walton, Green & Hill, for appellant.—The 
garnishee was not cited to come before the officer. He did 
not refuse to answer. The officer did not certify a refusal on 
the part of garnishee to answer. (Paschal’s Dig., arts. 157, 
167.) 

The garnishee, D. Freeman, did not admit an indebtedness 
to defendants, nor was any indebtedness proven. He did 
not admit or deny the possession of credits or effects of the 
defendants in his possession, nor was any evidence taken as 
to the value of any effects or credits supposed to be in his 
possession. (Paschal’s Dig., arts. 157,167; Willis v. Lyman, 
22 Tex., 269, 270; Haggerty v. Ward, 25 Tex., 146; Cul- 
bertson v. Ellison, 20 Tex., 102; McRee v. Brown, 45 Tex., 
508, 509; Sayles’ Treat., sec. 634; Drake on Attach., secs. 
4516, 461, 462, 633; Brotherton v. Anderson, 6 Mo., 388; 
Briggs v. Sholes, 14 N. H., 263.) 

The evidence does not warrant the judgment. (Paschal’s 
Dig., arts. 157-167; Sayles’ Treat., sec. 634; Willis v. Lyman, 
22 Tex., 269, 270; Drake on Attach., sees. 451), 461, 462, 
633; Flanegan v. Earnest, 1 Chand., ( Wis.,) 164; Davis v. 
Pawlette, 3 Wis., 306; Brown »v. Slate, 7 Humph., ('Tenn.,) 
113; Wetherill v. Flanagan, 2 Miles, (Penn.,) 243; Bean v. 
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Bean, 33 N. H., 285; Smith v. Bruner, 23 Miss., 508; Morse 
v. Marshall, 22 Iowa, 292.) 


J. H. Robertson and J. W. Robertson, for defendant in error. 


Bonner, Assocrate Justice.—David Freeman, a resident 
citizen of Galveston county, was garnished at the instance of 
M. D. Miller, in a suit brought by him in Williamson county 
against Negbaur & Robins. On failure of Freeman to answer, 
commission, under the statute, issued to Galveston county, 
propounding to him the three statutory questions: 

1. What he was indebted to the defendants Negbaur & 
Robins. 

2. What effects of the defendants he had in his possession 
at the date of the serving on him of the writ of garnishment. 

3. What credits or effects of the defendants were in the 
hands of any other person, and what person. 

In response to the first interrogatory, the garnishee answer- 
ed that he was not indebted to the defendants, but that they 
were indebted to him, and failed to answer the other two 
questions. No reason is shown in the record for this failure. 

Exceptions were taken by Miller, because the garnishee 
had failed to answer the second and third interrogatories, 
and judgment was asked and obtained against him for the 
amount of the judgment rendered against the defendants 
Negbaur & Robins. The record does not show any separate 
action of the court upon the exceptions, but, after reciting 
that the garnishee had failed to appear and answer after due 
call, judgment was rendered against him. 

Our statute provides that if the garnishee shall fail or refuse 
to appear and answer the interrogatories, it shall be lawful 
for judgment to be rendered against him for the amount of 
that against the defendants. It does not, however, prescribe 
the practice under the particular circumstances presented in 
this case, where only one of the interrogatories is answered ; 
and we are left to adopt that construction which, in our opin- 
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ion, will best conform to the spirit and intention of the law 
and the general practice of this court in analogous cases. 
Different rules of practice seem to prevail in different States, 
owing doubtless to want of uniformity in the several statutes. 

Although proceedings by garnishment should be strictly 
construed, yet when the statute prescribes the precise ques- 
tions to be asked and requires that they shall be answered, 
under the penalty of liability to judgment, we think it the 
proper practice to require the garnishee to comply with the 
statute and make full answer. This is the rule prescribed in 
the Revised Code of 1876, which will soon govern in such 
eases. (Rev. Code, arts. 203, 204.) If a different practice 
were adopted, then it would be in the power of the garnishee, 
either by evasion or neglect, to so delay the progress of the 
proceedings against him as to impair, if not defeat, the objects 
of the statute. 

Mr. Drake says: “The important points to be attained in 
framing a garnishee’s answer are fullness and explicitness. 
The absence from an answer of either of these qualities might 
in many cases subject the garnishee to a judgment against 
him.” (Drake on Attach., sec. 634.) ‘That the garnishee 
must answer all the questions in a plain and distinct man- 
ner, or he will be made liable; (Id., sees. 636, 6360;) and 
that his answer must be taken most strongly against him. 
(Id., secs. 656, 657.) 

We are further of opinion, that in a case like the one now 
before the court, where the garnishee, without any excuse 
therefor shown on the record, fails to make any answer to 
one or more of the statutory questions, then the court is au- 
thorized to proceed as though no answer had been made, and 
render judgment accordingly ; and that if from accident, mis- 
take, or other cause, injustice has been done the garnishee, 
he himself must take the initiative, and, by motion made in 
due time, or other proper proceedings, seek to set aside the 
judgment. 

Mr. Drake says that in many of the States a judgment by 
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default may be taken against a garnishee upon his failure to 
answer; that by such failure he is prima-fucie guilty of negli- 
gence, and cannot obtain relief unless, by rebutting this pre- 
sumption of negligence, he can induce the court to set aside 
the judgment and permit him to answer. 

This we think the proper practice, and one which accords 
with the decisions of this court in analogous cases. (Dowell 
v. Winters, 20 Tex., 797.) 

It is contended in argument that the officer’s return to the 
depositions fails to show that legal process issued to compel 
the garnishee to appear and answer, and that therefore the 
officer did not have jurisdiction, and hence, in law, there was 
no failure to answer. 

We are of opinion that the rule which prevails, that, as be- 
tween two contesting creditors, the garnishee has no right to 
accept or waive service of the proceedings, thereby favoring 
one party at the expense and injury of another, does not apply 
in the suit of a creditor against the garnishee himself on his 
answer, When he has voluntarily appeared before the officer, 
no rights of an opposing creditor being involved. (Drake on 
Attach., see. 4510.) 

The case now before the court is different from that of 
Adams v. MeCown, 15 Tex., 349, where the failure to answer 
was occasioned by a defect in the commission, the clerk hav- 
ing failed to insert the proper interrogatories therein. 

In the case of Lockhart v. Bowles, Court of Appeals, 1 
Tex. Law Jour., 396, it seems that a full answer had been: 
made, although not sworn to. No objections were taken to 
the same, but it was contested. After the cause had been 
continued, and in the absence of the garnishee, judgment by 
default was rendered against him; and upon this and another 
ground it was properly decided that there was error. 

That portion of the statute (Paschal’s Dig., art. 157) which 
provides that judgment may be rendered against the gar- 
nishee for all sums of money or effects of the defendant which 
may be proved to be due by the garnishee or in his posses- 
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sion, does not apply to a case like the present, but to one in 
which the answer of the garnishee is contested. 
There being no error in the judgment below, the same is 
affirmed. 
AFFIRMED. 





Sam W. Breuam v. TaLBot & Cropper. 


1. PLEADING—JURISDICTION.—When a petition alleges the residence 
of the defendant to be in a county different from that in which the 
suit is brought, and the suit is upon a written contract, which is 
silent as to the place where the contract is to be performed, and 
which is set forth as an exhibit, a general allegation in the petition, 
“that it was understood and agreed” that the money to be due on 
the contract was to be paid in the county where the suit was brought, 
will not be sufficient to authorize the court to exercise jurisdiction. 

2. JURISDICTION—PLEADING.—Sce statement of case for facts which, 
being pleaded, do not confer jurisdiction. 

3. EVIDENCE.—Evidence offered of an agreement not incorporated in 
the contemporaneous written contract, should be excluded. 


Error from Contanche. ‘Tried below before the Hon. J. 
R. Fleming. 

Suit brought by Talbot & Cropper against Bigham, as de- 
fendant, in Comanche county, the petition alleging that the 
defendant was a resident of Coryell county, Texas. 

The suit was to recover the value of services rendered by 
defendants in error for carrying the United States mail from 
Meridian to Camp Colorado, and that portion of a mail route 
which lies between Hamilton and Comanche, and liquidated 
damages against plaintiff in error for failure to comply with 
his undertakings in the contract. 

Bigham was a sub-contractor himself on these routes. He 
sublet to W. H. Woodburn. Woodburn transferred the con- 
tract for a portion of the time to Overstreet & Bonner, and 
he transferred the remainder of the time to Overstreet & 
Talbot. Overstreet transferred his interest therein to Talbot 

\ 
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& Cropper, and on the 14th day of November, 1874, Wood- 
burn gave an order to Talbot & Cropper on Bigham for all 
moneys due and to be due on the contract between them, 
which order was accepted by Bigham as to all amounts that 
might be due after September 30,1874. These matters were 
set out at large in the petition, and copies of the contracts 
and agreements were made exhibits. Plaintiffs below asked 
judgment on amount of contract and liquidated damages for 
$1,000. 

Bigham appeared and excepted specially to the petition, 
because it affirmatively showed he was not a resident of Co- 
manche county, and that there was no contract to pay in 
Comanche county that would give jurisdiction to the court 
in that county over him. 

He also filed a plea in abatement to the same effect, and 
pleaded a general demurrer, the general issue, payment, and 
a special plea that he was not liable to be sued, under the 
terms of the contract, until he had collected the money due 
on the mail contract, which he had not been able to do. The 
petition states, in general terms, that when the order of 
Woodburn on Bigham was accepted, it was understood and 
agreed that the money to be due was to be paid in Coman- 
che, and that defendant contracted and agreed to pay it there. 

The case was tried before the court without the interven- 
tion of a jury, on the issue of law as well as of fact, which 
resulted in a judgment against the plaintiff in error in the 
sum of $1,240. 

The assignment by M. J. Overstreet to Talbot & Cropper, 
of the benefit of the contract between Woodburn and Over- 
street & Talbot, was as follows, viz.: 

«Mr. 8. Brianam—Dear Sir : You will please pay to Crop- 
_per & Talbot all moneys due and will be on mail contract 
route from Camp Colorado to Meridian and from Hamilton 
to Comanche up to July, 1875. This, 14th of November, 
1874. 

Yours truly, W. H. Woopsurn.” 
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Which was accepted, as follows: 

*T accept the within order for all amounts that may be 
due from and after the 30th of September, 1874. This, Octo- 
ber 28, 1874. Sam W. Bianam.” 


The above order and acceptance were alleged in the peti- 
tion to be in writing, and set forth as exhibits. 

J. D. Bonner, a witness for the plaintiffs, testified that he, 
the plaintiff Talbot, and M. J. Overstreet were present in 
the town of Comanche when the defendant Bigham wrote 
the acceptance of the above order; that there was some con- 
versation as to where the money was to be paid, and defend- 
ant Bigham said he would have to come to Comanche any- 
how to collect orders on the postmaster, and he would pay 
the money in Comanche; that he would be passing over the 
route from time to time to collect orders on the post- offices 
on the same, and it was witness’ understanding that the money 
would be paid in Comanche. Witness could not recall the 
exact language used. Talbot, one of the plaintiffs below, 
testitied, in reference to the place of payment, that he asked 
defendant Bigham where the money would be paid; to which 
defendant replied, he would pay it at Comanche, as he would 
be passing over the route to collect orders on the post-oflices 
on the same. The deposition of M. J. Overstreet was taken 
for and read by the plaintiffs below, but it made no reference 
to the question as to the place of payment. 

The defendant below (Bigham) testified that, in the con- 
versation referred to by witness Bonner, he did not promise 
to pay any money or perform said contract in Comanche 
county; that neither at the time of making the contract with 
Woodburn nor the acceptance of the order of Woodburn to 
pay Talbot & Cropper, nor at any other time, did he make 
any contract, promise, or agreement to pay the money at any 
other place than at the county of Coryell, where defendant 
and Woodburn resided, and that he had not been asked, nor 
had he promised, to pay it in Comanche. 
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Walton, Green & Hill, for plaintiff in error.—There was no 
ground alleged or proved by the defendants in error to au- 
thorize the suit against the plaintiff in error in the county of 
Comanche, and the court should have given judgment dis- 
missing said cause for want of jurisdiction. (Hunt v. White, 
24 Tex., 651; Self v. King, 28 Tex., 553, 554; 1 Greenl. Ev., 
secs. 275, 303; Hunt v. Bratt, 23 lowa, 171.) 


[No briefs for defendants in error have reached reporters. ] 


Bonner, Assoctate Justice.—The appellant, Samuel W. 
Bigham, who was a resident citizen of Coryell county, was 
sued by the appellees, Talbot & Cropper, in the District Court 
of Comanche county. He demurred to the jurisdiction of 
that court, because the petition did not state affirmatively 
such facts as would give it jurisdiction over his person. 

Although there were some general allegations in the peti- 
tion which, abstractly considered, would have given the court 
jurisdiction, yet the pleadings, taken as a whole, in connec- 
tion with the exhibits, made a part thereof, did not present 
such a case as, over the objection of the defendant, author- 
ized the court to take jurisdiction over his person, and, in 
our opinion, there was error in the judgment overruling the 
demurrer. (Paschal’s Dig., art. 1423.) 

The defendant also raised by plea in abatement the same 
question presented by the demurrer. 

The testimony offered to prove a promise on the part of 
the defendant to pay the indebtedness sued upon in the 
county of Comanche was objectionable, under that familiar 
rule of evidence which requires that all contemporaneous 
agreements should have been incorporated into the written 
contract. This objection seems, however, not to have been 
taken at the time. 

As presented by the record, this promise was not clearly 
shown by the testimony, nor does it seem to have been made 
upon a sufficient consideration, not having been embraced in 
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the terms of the written contract; and, in connection with the 
action of the court upon the demurrer, we think the record 
shows such error as requires that the judgment below should 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 





J. C. Curisman v. E. H. Granam. 


TRIAL OF RIGHT OF PROPERTY —-JURISDICTION. — September 10, 
1877, property was levied on by execution issuing from the District 
Court, which was claimed and valued by the sheriffat $400. A trial 
of the right of property was had in the Distriet Court, which resulted 
in a judgment against claimant, who brought the case to this court 
on error. The record failed to disclose how the District Court 
obtained jurisdiction : Held— 

1. This court cannot ascertain the jurisdiction of the District 
Court by evidence aliunde the record. 

2. An affidavit filed in this court, to the effect that the defend- 
ant in execution was judge of the County Court of the county, 
and that appellant was his son-in-law, cannot be considered in 
determining the jurisdiction of the District Court. 

3. ‘The Supreme Court has no power to supply defects in the 
record of an inferior court, whether occasioned by loss or other- 
Wise. 

4. Since the record shows the facts touching jurisdiction, it will 
be understood to speak the truth in that regard, and it will not 
be presumed that there was other or different evidence adduced, 
or that it was otherwise than as stated. 

5. When a county judge is disqualified, from relationship or 
otherwise, to try a cause, the District Court may have of the cause 
original jurisdiction ; but the record of its proceedings must show 
affirmatively how it acquired jurisdiction. 


AppEAL from Coryell. Tried below before the Hon. J. R. 
Fleming. 
The facts are stated in the opinion. 


I. @. Stone, for plaintiff in error. 
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A. L. Jarnagin and Thomas Rock, for defendant in error, 
to sustain the jurisdiction of the District Court, filed in this 
court an affidavit stating, among other things, that 8. B. 
Raby, the original judgment debtor, was the judge of the 


County Court, and plaintiff in error was his son-in-law. 


Bonner, Associate Justice.—In this case, on September 
10, 1877, a trial of the right of property levied upon by exe- 
cution, claimed by plaintiffin error, J. C. Chrisman, and which 
had been valued by the sheriff at $400, was had in the District 
Court of Coryeil county, which resulted in a judgment against 
him, in favor of defendant in error, E. H. Graham. The 
record fails to show any ground upon which the District Court 
assumed jurisdiction. 

Our Constitution provides that the District Courts shall 
have jurisdiction “ of all suits for the trial of the right of prop- 
erty levied on by virtue of any writ of execution, sequestra- 
tion, or attachment, when the property levied upon shall be 
equal to or exceed in value five hundred dollars.” (Const. 
1876, art. 5, sec. 8.) 

It further provides that the County Court “shall have ex- 
clusive original jurisdiction in all cases when the matter in 
controversy shall exceed in value two hundred dollars, and 
not exceed five hundred dollars, exclusive of interest.” (Id., 
sec. 16.) 

To sustain the jurisdiction of the District Court, the appel- 
lee, on the day the cause was submitted to this court, filed 
an affidavit to the effect that 8. b. Raby, the defendant in 
execution, was judge of the County Court of that county, and 
that appellant Chrisman was his son-in-law. 

Under section 3 of article 5 of the Constitution, this court 
has the power, upon affidavit or otherwise, as by the court 
may be thought proper, to ascertain such matters as may be 
necessary to the proper exercise of its own jurisdiction. 

There is, however, a marked distinction between this right 








456 CHRISMAN v. GRAHAM. {Austin Term, 





Opinion of the court. 





and that to inquire into the jurisdiction of the court below 
by evidence aliunde the record. 

Chief Justice Wheeler says that “nothing can be more 
perfectly clear, than that this court can only revise the judg- 
ment of the District Court for errors apparent upon the rec- 
ord. ‘To entertain the question of fact for decision, for the 
first time, in this court, as a ground for reversing the judg- 
ment, would be plainly violative of the Constitution, which 
confers upon this court, in reference to the judgments of the 
District Court, appellate jurisdiction only.” ( Brown vr. Tor- 
rey, 22 Tex., 54; Hart v. Mills, 31 Tex., 304.) 

In one case at the late Galveston Term and in two at the 
present term, in neither of which written opinions were deliv- 
ered, it was decided that this court had no power to supply 
defects in the record of the court below, occasioned from loss 
or otherwise, but that for this purpose every court alone has 
jurisdiction over its own records. 

Under the authority of these decisions, we cannot entertain 
the affidavit to sustain the jurisdiction of the court below; but 
to supply this defect, if one exists, proper proceedings should 
have been instituted in that court. 

This case, then, upon the question presented for our con- 
sideration, (the jurisdiction of the District Court of Coryell 
county,) must stand or fall upon the record as presented. 

It is a well-established principle of law, that although every 
presumption—when not contradicted by the recitals in the 
record itself—will be indulged in favor of the judgment of a 
court of general jurisdiction, when acting within the ordinary 
scope of its powers and proceedings, over a subject-matter 
within its jurisdiction, yet this presumption arises only in 
respect to jurisdictional facts of which the record is silent. 
Presumptions are indulged only in the absence of the facts. 
When, therefore, the record shows affirmatively, as in this 
case, the jurisdictional facts, it will be understood to speak 
the truth on that point; and it will not be presumed that 
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there was other or different evidence adduced, or that it was 
otherwise than as stated. (Galpin v. Page, 18 Wall., 366.) 

By section 16 of article 5 of the Constitution, in the event 
that the county judge is disqualified, from relationship or 
otherwise, to try a cause, the District Court has original juris- 
diction. This, however, is an exception to its ordinary juris- 
diction and course of proceedings, to be exercised only under 
peculiar cireumstances; and in such cases, like courts of minor 
grade with special and limited jurisdiction, the record should 
show affirmatively those things necessary to bring into exer- 
cise this power. (Guilford v. Love, 49 Tex., 743, and authori- 
ties cited.) 

In this case the court did not have general jurisdiction over 
the subject-matter in controversy, and the record fails to show 
the existence of those facts necessary to give it special juris- 
diction. As presented to us, there is error apparent upon the 
record. (Lane v. Doak, 48 Tex., 227; Mawthe v. Crozier, 50 
Tex., 153.) 

The judgment must be reversed, and as it is possible that 
the court below may have properly assumed jurisdiction un- 
der that section of the Constitution last quoted, the cause is 
remanded. 

REVERSED AND REMANDED. 





CARL LEHMBERG ET AL. V. A. BIBERSTEIN. 


1. FRAUD— FRAUDULENT CONVEYANCE.—AS a general rule, a deed 
cannot be attacked for fraud by a creditor whose claim originates 
after the execution of the deed, or who acquires the claim with 
notice of the conveyance. 


to 


. VENUE.—A suit brought to procure a decree to cancel a deed for fraud 
in its execution, may be properly instituted in the county of defend- 
ant’s residence, without regard to the locality of the land conveyed. 

3. CASES APPROVED.—Vandever v. Freeman, 20 Tex., 336, approved. 

4. FAcT CASES.—See issue of fact, arising on pleading alleging frand 

in a conveyance, which should have been submitted to the jury. 
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AppEAL from Llano. Tried below before the Hon. W. A. 
Blackburn. 

A. Biberstein, plaintitf below, who was a creditor of and 
obtained a judgment against the defendant Carl Lehmberg, 
and had, upon levy and sale under execution of certain lands 
us the property of defendant, become the purchaser ot’ the 
same, brought this suit in Llano county, where the defend- 
ants lived, to cancel and set aside certain deeds of convey- 
ance of the lands, which were situated in San Saba county. 
The deeds of conveyance (one from Lehmberg to Pryor, 
dated October 21, 1875, and one from Pryor, and made at 
the instance of Lehmberg to his minor children, dated May 
14, 1876) were voluntary, and plaintiff alleged they were 
made, when Lehmberg was in failing circumstances, for the 
purpose of hindering, delaying, and defrauding his creditors; 
the prayer for relief being for decree of court to cancel and 
set aside the deeds of conveyance. 

The defendants (except one Haskins, who was a tenant 
and disclaimed any interest) demurred to plaintiff’s petition, 
answered by general denial, and claimed that the deeds ot 
conveyance were made in good faith, &e. 

On the trial, the court overruled defendants’ demurrers to 
plaintiff’s petition. The jury found for the plaintiff, and 
judgment was rendered in accordance with the prayer in the 
petition; from which judgment the defendants appealed. 

The court, among other charges, gave the following, viz.: 
“The question which you are to try and determine is, whether 
or not he, Charles Lehmberg, was in failing circumstances at 


the time said conveyance was made. * * * Ifsaid con- 
veyance was made to said minors for the purpose of hinder- 
ing, delaying, or defrauding his creditors, you will find for 
the plaintiff.” 

It was proved that the conveyance from Carl Lehmberg 
to I. 8. Pryor was by deed made October 21, 1875, (filed for 
record same day,) and the deed from Pryor to F. Carl and 
C. F. Alfred (Lehmberg’s minor children) was made May 14, 
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1876. It was admitted on the trial that the judgment in 
favor of appellee in Llano county District Court, under which 
appellee claimed title, was rendered on a draft dated July 24, 
1876, a note dated July 4, 1876, and another note dated June 
21,1876. The evidence of several witnesses was to the effect, 
that at the date of the conveyance by Pryor to the minor chil- 
dren Carl Lehmberg was solvent and his financial standing 
good. About this, however, there was some conflict of evi- 
dence. 

The first and second clauses of the instructions asked by 
defendant below (Lehmberg) and refused, were as follows, 
viz.: “A fraudulent deed can only be attacked (1) by a pre- 
vious creditor—that is, one who had a valid claim against 
the party making the fraudulent deed prior to the making of 
such deed; (2) by a party who becomes a creditor subsequent 
to the making of the fraudulent deed, but who has no notice, 
either actual or constructive, that such a deed has been 
made.” 

The refusal to give this charge was assigned as error. The 
pleadings and evidence are quite voluminous, but the above 
instruction, with the opinion, presents the case as decided, 
except as to the pleadings and other rulings of the court 
below not noticed, and which involved nothing which has 
not been before decided. 


A. O. Cooley and James H. Burts, for appellants. 

I. Appellee was not entitled to attack the deed from Carl 
Lehmberg to I. 8. Pryor dated October 21, 1875, and deed 
from Pryor to minors dated May 14, 1876, (of which notice 
was brought home to him by records of proper couuty,) with- 
out predicate showing that the claims on which the judgment 
through which he claimed was obtained, were contracted and 
due prior to date of said deeds. (Kerr v. Hutchins, 46 Tex., 
389; McCulloch v. Renn, 28 Tex., 793; Martel v. Somers, 
26 Tex., 559, 560.) 

The consideration and good faith of conveyance from Pryor 
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to minors dated May 4, 1876, could not—he not being a party 
to this suit—be impeached herein. 

Il. To render a conveyance of real estate obnoxious and 
liable to cancellation for fraud, it must be shown that the 
party seeking to cancel the same was, at the time it was made, 
in a position, relative to the parties thereto, to be injured 
thereby. 

Appellee asked the court to charge the jury, in substance, 
that to find for plaintiff they must find that at the time Carl 
Lehmberg conveyed to Pryor he was insolvent or in failing 
circumstances, and that the conveyance was made to defraud 
plaintiff; that he was a creditor, or became so, or a purchaser 
without notice, actual or constructive, of the property; that 
a fraudulent deed could only be attacked by a previous cred- 
itor of the party making it, or a subsequent creditor without 
notice; that by “actual notice” is meant, that a party knows 
or could ascertain by ordinary diligence that former convey- 
ances existed before he became a creditor or a purchaser, and 
by “constructive notice” is meant, that the deed was on rec- 
ord in the proper county when the party seeking to avoid it 
became a creditor or a purchaser of the property conveyed. 
(Saufley v. Jackson, 16 Tex., 584-587; Kerr v. Hutchins, 46 
Tex., 389; Lewis v. Castleman, 27 Tex., 407; 3 Wash. on 
Real Prop., pp. 299, 300; McCulloch v. Renn, 28 Tex., 793; 
Kerr on Fraud and Mistake, 206, 235, 236.) 





J. F. Oatman and Makemson & Fisher, for appellee. — The 
question of notice surely cuts no figure in this case. The 
deeds of conveyance sought to be cancelled could be attacked 
in two ways: First, the plaintiff, as a subsequent creditor, 
could show that the conveyances were voluntary and were 
made by the debtor, while in failing circumstances, for the 
purpose of hindering, delaying, and defrauding his creditors; 
second, by showing that the plaintiff, at the time the deeds 
were made, was an existing creditor, and that the convey- 
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ances were voluntary and made by the debtor while insolv- 
ent or in failing circumstances. 

The two deeds of conveyance attacked by appellee—viz., 
the deed from Lehmberg to Pryor dated October 21, 1875, 
and deed from Pryor to the minor children dated May 14, 
1876—are to be considered and treated as one transaction ; 
the fraud having its inception in the one and its completion 
in the other. 

The plaintiff, in his petition, shows that the deed of October 
21,1875, from Lehmberg to Pryor, was made, while he (Lehm- 
berg) was in failing circumstances, to hinder, delay, and de- 
fraud his creditors, and was in fact without consideration; 
that the deed of May 14, 1876, from Pryor to the minor chil- 
dren, was made at the special instance and under the direc- 
tion of Lehmberg, who was then insolvent, and that a part 
of the debt on which the judgment was rendered was then 
(May 14, 1876) an existing debt against him, and that the 
deed was a voluntary conveyance to his children. (Paschal’s 
Dig., art. 3876; Raymond vr. Cook, 31 Tex., 584.) 

The judge’s charge to the jury surely covers or presents 
every material issue in the case. If any one should complain 
of the charge, it would be the appellee, on the ground that 
the law affecting his position as an existing creditor was not 
more fully presented to the jury. But the result—the ver- 
dict—would have been the same in either treatment of the 
issues involved. 


GouLp, Associate Justice.—The court instructed the jury 
to find for the plaintiff if the conveyance by Carl Lehmberg 
to his children was made for the purpose of hindering, delay- 
ing, or defrauding his creditors. Under the pleadings and 
evidence, it was an issue of fact for the jury whether any part 
of plaintiff’s claim on Carl Lehmberg was in existence at 
the time of said conveyance, or whether his entire claim was 
not acquired subsequently to the conveyance assailed and 
with notice thereof. Such being the state of the issue as to 
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plaintiff's right as a creditor to assail the conveyance, the 
charge given was erroneous, and should have been qualitied 
as asked by defendants in the first and second clauses of the 
second instruction asked, denying the plaintifi’s right to 
attack the deed if he was only a subsequent creditor, who 
had acquired his claim with notice of the conveyance. Such 
is the established general rule in this State. (Martel v. Hern- 
sheim, 9 Tex., 294; Fowler v. Stoneum, 11 Tex., 479; Lewis 
v. Castleman, 27 Tex., 407.) 

Whether there may not be exceptions to this rule, it is not 
now necessary to inquire. 

For the error in the charge, the jadgment must be reversed. 

It was objected that the suit should have been brought in 
the county where the land conveyed was situated. The suit 
was an equitable procedure seeking the cancellation of deeds, 
and was rightly brought in the county of defendant’s resi- 
dence. (Vandever v. Freeman, 20 Tex., 336; Morris v. Run- 
nells, 12 Tex., 177.) 

In regard to other rulings of the court on the pleadings 
and the admission of evidence complained of by appellant, it 
is enough to say that we have found in them no error. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





T. W. Hovss er au. v. AMANDA TALBot, EXECUTRIX, ET AL. 


FORFEITURE OF SURVEY— ABANDONMENT OF LOCATION.—B located 
a land certificate June 20, 1852; survey of same June 30, 1852; field- 
notes returned to the general land office June 7, 1853, without re- 
turn of approval by surveyor, though the records of the surveyor’s 
office showed registry of the field-notes. On June 30, 1853, C, who 
appeared to have had an interest in the certificate, withdrew the field- 
notes from the general land office, and two days afterwards B relo- 
cated the certificate on the same land; but neither the field-notes and 
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certificate of relocation nor the original certificate were returned or 
filed in the general land office within the year following. On June 
13, 1871, a duplicate of the original certificate was filed in the gen- 
eral land office. On April 14, 1870, D, having actual notice of B’s 
claim, filed on the same land, and on March 9, 1871, had a survey 
made, and a patent issued to him July 20, 1871. The evidence tended 
to show that at the date of the location of D’s certificate B's field- 
notes were not in the general land office. B paid taxes on the land 
and exercised acts of ownership from 1853 to 1872. Ina suit by B 
against D for the recovery of the land: Held— 

1. The failure of B to have the certificate, with the field-notes 
of his survey, returned to the general land office, did not work a 
forfeiture of his survey, if valid in other respects. 

2. The withdrawal of B’s field-notes in June, 1853, and his fail- 
ure to procure their return to the general land office until after 
the location of the land by D in April, 1870, constituted an aban- 
donment and forfeiture in law of B’s location, whatever may have 
been his intention. 


Error from Williamson. Tried below before the Hon. 
A. 8. Walker, special judge. 
The opinion states the material facts. 


Hancock, West & North and R. H. Ward and D.G.Smith, for 
plaintitts in error. 

I. The evidence disclosed that the land in suit, upon which 
the patent to the heirs of John Thomas was issued, was sub- 
ject to location when this location was made, and this patent 
so issued conferred a better title than that of the defendants 
in error under the location made by virtue of the Andrew 
Roach certificate. (Paschal’s Dig., arts. 4526, 4566, 4573, 
7089; Houston and Texas Central Railroad Co. v. McGehee, 
49 Tex., 481; Johnson rv. Eldridge, 49 Tex., 507.) 

(An exhaustive written argument was also filed by C. S. 
West, Esq., but its length precludes insertion.) 


Makemson & Fisher, for defendants in error. 

I. Was there a valid location and survey of the Andrew 
Roach certificate made prior to the location, survey, and 
patent of the Thomas certificate ? 








464 Hovss v. TALBOT. [Austin Term, 





Argument for the defendants in error. 





The Andrew Roach certificate, number 3228, was, on the 
2d of June, 1852, placed in the hands of the district surveyor 
of Milam land district, by Elias W. Talbot, for location. 

The certificate was duly located and the land surveyed on 
June 30, 1852, and the field-notes duly recorded and returned 
to the general land office on the 7th of June, 1853, and there 
filed. The surveyor’s fees were paid July 17, 1872, by Elias 
W. Talbot. 

These acts, we submit, constitute a legal and valid location. 
(Morris v. Byers, 14 Tex., 278; Ward v. Conner, 35 Tex., 
566.) 

There having once been a valid location and appropriation 
of the land by virtue of the Andrew Roach certificate prior 
to the location of the Thomas certificate, has the same, by 
any act of defendants in error, been abandoned or forfeited ? 

We refer to the testimony of J. W. Talbot; to the applica- 
tion of E. W. Talbot for duplicate certificate May 8, 1871; to 
the duplicate certificate obtained June 13, 1871; to the testi- 
mony of John J. Dimmitt that the land was claimed by th 
Talbots; to the payment of taxes for over twenty years; i> 
the sale of this land by E. W. Talbot to Charles P. and Tho:.:.: 
Talbot on December 30, 1866, and the reconveyance by them 
to E. W. Talbot in 1875. (Morris v. Brinlee, 14 Tex., 285; 
Morris v. Byers, 14 Tex., 278.) 

II. In reply to the authorities cited by plaintiffs in error, we 
say the Roach certificate was located under the act of Feb- 
ruary 10, 1852, by the terms of which, it will be seen, the 
certificate was not required to be returned to the general 
land office; and while it may have been the custom to return 
certificates to the general land office, yet until the act of 
August 30, 1856, there was no law in Texas requiring this to 
be done. Section 4573 of Paschal’s Digest, cited by plaintiffs 
in error, is a part of this act, and by its terms the rights of 
plaintiffs are protected and excepted. 

The case of Johnson v. Eldridge was a case dependent on 
the act of November 29, 1871, Eldridge having withdrawn 
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his certificate from the general land office ; while in the case 
at bar, Talbot, so far from withdrawing his certificate or doing 
any act tending to show an intention to abandon and surren- 
der his rights to this land, made every effort to perfect and 
establish his claim and title. He had the survey made, re- 
turned the field-notes, paid the surveyor’s fees, obtained a 
duplicate certificate and applied it to the location, and he 
paid the taxes on it from the date of his location in 1852 until 
1872. He sold it and conveyed it by deed; then purchased 
it again; entered upon and erected improvements, and he is 
now, aud has been for several years, in actual possession of it. 


Bonner, Assoctate Justice.—This cause was tried by the 
judge presiding without the intervention of a jury, and judg- 
ment rendered in favor of the plaintiff below, Amanda Tal- 
bet, as executrix of the estate of Elias W. Talbot, deceased. 

Among other alleged errors assigned is the following: 
That the court erred, in fact and in law, in rendering judg- 
ment for the plaintiff on the pleadings and evidence, and in 
not rendering judgment for the defendants. 

The material facts are, substantially, that the plaintiff is 
the owner of the Andrew Roach certificate located upon the 
land in controversy, and that the defendants below, T. W. 
House and others, were the owners of the John Thomas cer- 
tificate, under which it was patented; that the Roach cer- 
tificate was located June 20, 1852, surveyed June 30, 1852, 
and the field-notes returned to the general land office June 
7, 1853. The copy thus returned failed to show that they 
were approved and recorded by the surveyor of Milam land 
district, as required by law. (Paschal’s Dig., art. 4543.) 

On the trial, however, the original books of the surveyor’s 
oftice were introduced, which showed that the field-notes had 
been recorded therein. 

On June 30, 1853, J. W. Talbot, a brother of Elias, and 
who appears to have had an interest in the Roach certificate, 
withdrew the field-notes from the general land office. The 

30 
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evidence fails to show positively why this was done, though 
it may be presumed that it was for the purpose of correcting 
the defect in the certificate of the surveyor, and to relocate 
the land under the act of February 10, 1852. (Paschal’s 
Dig., art. 4563.) 

That the latter was one of the objects intended, is evident 
from the fact that, on July 2, 1853, two days after the with- 
drawal of the field-notes, Elias W. Talbot relocated the Roach 
certificate on the land in controversy. 

It does not appear from the record that the field-notes and 
a certificate of this relocation were filed in the general land 
office within one year thereafter, as required by section 3 of 
the act of February 10, 1852, (Paschal’s Dig., art. 4564,) or 
that they were ever so filed. Neither does it appear that the 
original Roach certificate was ever returned to the general 
land office; but the testimony tends strongly to prove to 
the contrary. This certificate having been lost, on June 13, 
1871, a duplicate was obtained, and filed same day in the 
general land office. 

On April 14, 1870, previously thereto, the Thomas certifi- 
eate was located upon the land in controversy, the survey 
made thereunder March 9, 1871, recorded the next day, and 
the patent, under which defendants claim, issued thereon 
July 20, 1871. 

The testimony tends to prove that at the date of the loca- 
tion of the Thomas certificate, April 14, 1870, the Roach 
field-notes were not in the general land office, having been 
previously withdrawn June 30, 1853, and it is reasonable to 
presume that the land-oflice copy of same offered by plaintitt 
in evidence was not again returned there until the attention 
of Elias W. Talbot was called to the difficulty in regard to 
his location, and the loss of his certificate, by the action of 
the defendants in locating the land. 

The defendants, at the time of their location, had actual 
notice that the land was claimed by the Talbots, and the tes- 
timony shows that these parties paid taxes on the land from 
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1852 or 1853 until 1872, and exercised acts of ownership 
over it. Elias W. Talbot died in December, 1876, after 
which—and some years subsequent to the date of defendants’ 
patent—the plaintiff, as his executrix, erected a small house 
upon the land and placed a tenant therein. 

Under the facts as thus presented, the material questions 
in the case are— 

1. Was the location and survey made for Elias W. Talbot 
by virtue of the Roach certificate, forfeited by the failure to 
return the certificate to the general land office ? 

2. Was the same forfeited by the withdrawal of the field- 
notes June 30, 1853, and the failure to return them before 
the date of defendants’ location by virtue of the Thomas cer- 
tificate ? 

First. However desirable that the practice should have 
been to have required that the certificate, when appropriated 
in full by the location, should have been returned with the 
field-notes of the survey to the general land office, yet we are 
not prepared to say that the failure to do this would have 
forfeited a location valid in other respects. 

Tested by the ordinary rules of construction, the language 
of the several acts of the Legislature and of the Constitution 
of 1869, upon this subject, would lead to the conclusion that 
such was not the intention of the law-makers. (Paschal’s 
Dig., arts. 4562, 4563, 4564, 4573, 7096, 7097, 7098; Const. 
1869, art. 10, sees. 2-4.) 

Second. We are of opinion that, under the evidence, the 
withdrawal of the field-notes of the Roach survey from the 
general land office, June 30, 1853, and the failure to return 
them until after the location of the Thomas certificate, April 
14, 1870, a period of over sixteen years, was an abandon- 
ment and forfeiture of the Roach location in law, whatever 
in fact may have been the intention of the parties. 

This was the construction given by the commissioner of 
the general land office, as shown by the issuance of the pat- 
ent upon the Thomas certificate. 
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By section 1 of the act of February 10, 1852, the field- 
notes of all surveys made previously thereto were required 
to be returned to the general land office on or before the 
31st of August, 1853, or the surveys were declared to be null 
and void. 

By section 2, in the event surveys were not thus returned 
by that date, the owner had the right to have the certificate 
relocated, without being compelled to have the land actually 
resurveyed, provided the land had not been previously located 
by some other person. 

By section 3, the surveyor was required to enter such relo- 
cation upon the record of tield-notes of his office and to duly 
certify the same to the commissioner of the general land 
office, and the field-notes of the survey and this certificate of 
relocation were required to be filed in that office within one 
year after such relocation. 

By section 8, all lands theretofore located by any genuine 
land claim were required to be surveyed within twelve 
months from the passage of the act, and all located there- 
after within twelve months from the date of location, or the 
locations were declared null and void and the lands subject 
to location and survey as any other vacant and unappropri- 
ated domain. (Paschal’s Dig., arts. 4562, 4563, 4564, 4568.) 

The evident intention of the Legislature was to require 
prompt return to the general land office of the field-notes of 
such surveys, so that the residue of the public lands might be 
ascertained, and to enforce this by forfeiture of the location 
and survey, 

This was a necessary and reasonable provision, and the 
evidence shows that it was the misfortune of plaintiff's intes- 
tate not to have complied therewith, and hence to have for- 
feited his location and survey. 

The cases of Morris r. Byers, 14 Tex., 278, and Morris v. 
Brinlee, 14 Tex., 285, relied upon by counsel for appellees, 
are different in essential features from the one now under 
consideration. They were contests between two locations, 
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without, as in this case, a patent upon either. They origi- 
nated before the act of February 10, 1852. 

The division into many sub-land districts of the Red River 
land district, within which the locations had originally been 
made, resulted in such confusion as called for great liberality 
on the part of the courts. 

The original locators had been, for many years, actually 
residing upon and claiming the lands, and, as to one of them, 
improvements had been made to the value of $10,000, and 
persistent efforts had been used by them to have their sur- 
veys made, and the delay was not attributable to any fault 
or negligence on their part. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





B. Brown anv E. A. Brown vy. FLORENCE CHENOWORTH. 


1. JURY LAW—TRIAL BY JURY.—The jury law adopted by the fifteenth 
Legislature is not an abridgment of the constitutional right of trial 
by jury, but was designed to be a wholesome regulation of the sys- 
tem. It should not, by construction, be extended beyond the legiti- 
mate objects to be accomplished. 

2. TRIAL BY JURY.—TIf at a preceding term of the court « jury has 
been waived or demanded, that fact should not control the right, in 
the discretion of the party, to demand at a succeeding term a trial 
by jury which had before been waived, or to waive such trial which 
had before been demanded. 

3. PLEADING.—B pleaded, as a defense, when sued on a promissory 
note, that C, the plaintiff, after its execution, was adjudged a bank- 
rupt; that the note was transferred to his assignee in bankruptcy 
for the benefit of his creditors, and that after his discharge in bank- 
ruptey the note belonged to the creditors who had not been paid. 
C demurred to the answer, first, because it did not allege the note 
was ever reduced to possession by the assignee prior to his discharge ; 
second, because B did not allege that he was a creditor of C, and 
he could not take advantage of any fraud committed on the othe 
creditors: Held, That there was no error in a judgment sustaining 
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the demurrer; that C, the apparent owner of the note, might sue in 
his own name, and the mere fact that he was not the real owner 
would constitute no defense, either in bar or in abatement. 

4. HANDWRITING — NON EST FACTUM— EVIDENCE— PRACTICE. — 
Much latitude should be given on cross-examination of a witness, 
when the purpose of the cross-examination is to ascertain the accu- 
acy of the knowledge, skill, and judgment of a witness testifying 
as an expert. See the opinion in this case for a practice approved 
in the cross-examination of a witness on the question of handwrit- 
ing. 

5. WAIVER—PRACTICE.—Whien the actual issue made by the evidence 
under a plea of non est factum to a promissory note relates to the 
execution of the note, and no question is made regarding alterations 
apparent on its face until after the testimony is closed and the final 
argument on the merits has begun, objections to the note based on 
the alterations will be regarded as waived. 

6. PRACTICE—EVIDENCE—F ACT CASES.—See opinion for facts, under 
which it is held, that, after evidence tending to show a conspiracy, 
if the evidence shows to the mind of the judge trying a cause that a 
conspiracy had been formed connecting one net a party to the suit 
with it, it would not be error to permit in evidence his declarations 
made in pursuance of the common design of the conspiracy. 


AppEaL from Travis. Tried below before the Hon. E. B. 
Turner. 

Florence Chenoworth, joined by her husband, John Chen- 
oworth, brought suit to the April Term, 1877, of the District 
Court of Travis county, against J. S. Able, B. Brown, and 
E. A. Brown, on a promissory note of $11,000. 

This note, she charged in her petition, had been executed 
and delivered by B. Brown and E. A. Brown to said J. 8. 
Able for the purchase-money of three leagues and eleven 
labors of land in Kaufman county, Texas; that at the time 
of the execution of the note a deed was given by Able to B. 
Brown and E. A. Brown for the land in Kaufman county 
for which the note was given, and a vendor’s lien reserved 
in the deed to secure the payment of the note; that Joseph 
8. Able, the payee of the note, transferred it before maturity, 
for a valuable consideration, to her, Florence Chenoworth. 

On April 24, 1878, appellants filed an amended answer, 
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which contained a general denial, and the further pleas, that 
on the 21st of March, 1877, they paid appellee and her hus- 
band $350, which was aceepted by them in full settlement of 
all matters involved in this suit; that appellee was not the 
owner nor the rightful holder of the note; that Joseph 8. 
Able, the payee of the note, was adjudged a bankrupt while 
said note was his property, and all his property, including the 
note sued on, was transferred to John C. West, assignee of 
said Able, and after the discharge of said West, belonged to 
the creditors of Able, a small pro rata amount of their debts 
having been paid by the assets of Able administered in bank- 
ruptey; that appellants paid the note to J. S. Able, and that 
afterwards he transferred it to his daughter as a gift. 

Appellants also pleaded non est factum. 

Appellee filed a supplemental petition April 26, 1878, in 
which she made her husband, John Chenoworth, a defend- 
ant. She demurred to the fifth count of appellants’ answer, 
which set up that the note was not her property, by reason of 
the bankruptcy of Able, and the demurrer was sustained. 
She charged that she was forced to sign the compromise of 
the 21st of March, 1877, by foree, threats, and fraud used 
by her husband and appellants, and traversed each of the 
counts in appellants’ answer. 

Appellants demurred to that part of appellee’s replication 
in which she asked leave to make her husband a defendant 
and to proceed alone as plaintiff, The demurrer was over- 
ruled. 

The parties went to trial on the merits of the case. There 
was a judgment in favor of plaintiff, against appellants and 
Joseph 8. Able, for $15,707.66, foreclosing the vendor’s lien 
on and ordering the sale of the land in Kaufman county. 

Appellants filed motion for new trial, which was overruled 
by the court, whereupon they gave notice of appeal to the 
Supreme Court. The assignments of error noticed are appar- 
ent from the opinion. 
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W. M Walton and John B. Rector, for appellants. 

I. The court erred in refusing to give a jury in this case 
on the demand of the defendants Ben Brown and Earl A. 
Brown, which demand was made at the Spring Term of the 
District Court of Travis county, 1878, and said refusal of the 
court was excepted to at the time it occurred. (Jury Act of 
1876, sec. 18, p. 81; see. 11, p. 171.) 

IT. The court erred in sustaining plaintiff’s exception and 
demurrer to the fifth count of the answer filed April 24, 1878, 
by defendants Brown and Brown. (Bump on Bank., sec. 
5044, p. 480, ed. of 1877; Moore v. Jones, 23 Vt., 740-746; 
David v. Ferrand, 2 La. Ann., 596; Kane v. Pilcher, 7 B. 
Monr., 654; Holbrook v. Coney, 25 IIl., 547; Burton v. 
Lockert, 9 Ark., 41 1.) 

Ill. A defendant on cross-examination by his adversary— 
the plaintiff—cannot be compelled to answer whether his 
siguature shown to him is his, unless he be permitted to 
examine the writing to which it is subscribed. 

It was error in this case— 

First. Because said question, as put, is illegal, under the 
circumstances of the case. 

Second. Because the witness cannot be legally asked to 
answer as to the isolated signatures. 

Third, Before the witness can be questioned as to the sig- 
natures, he should be privileged to inspect said several papers 
and ascertain their nature, character, and contents. 

Fourth. Because the examination of the witness in the 
manner proposed was unfair to the witness. ‘The court over- 
ruled said objections, and required the witness to answer the 
questions as asked; to which ruling appellants excepted, and 
their bill of exceptions was allowed and marked number 5. 
(North American Fire Ins. Co. v. Throop, 22 Mich., 160; 
Commonwealth v. Whitney, Thach. ( Mass.) Cr. Cas., 588.) 

IV. The plaintiffs did not explain, before or after the intro- 
duction in evidence of the note sued on, the material altera- 
tions apparent on the face of said note, as they were required 
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to do by the plea of non est fuctum interposed by the defend- 
ants Brown and Brown, 

Appellants pleaded non est fuctum as to the note sued on. 
The original note is sent up with the transcript in this case 
by order of the court, and the alteration in the note is in the 
date thereof. While there is much evidence pro and con. as 
to the execution of the note, there is an entire absence of 
evidence to explain the alteration of said note. (2 Pars. on 
Notes and Bills, 2d ed., p. 550; 2 Greenl. Ev., 2d ed., sees. 294, 
300; 1 Greenl. Ev., 3d ed., sees. 564, 565, 568, 5680; Speak 
v. The United States, 9 Cranch, 28; 1 Phil. Ev., Cow. & 
TE'll’s Notes, 4th Am. ed., note 177; 2 Phil. Ev., Cow. & 
Hill’s Notes, 4th Am. ed., note 432; 2 Pars. on Notes and 
Bills, 2d ed., 575; Bowers v. Jewell, 2 N. H., 543; Martendale 
v. Follet, 1 N. IL, 95; Barrington v. Bank of Washington, 
14 Serg. & R., 423-425; Chesley v. Frost, 1 N. H., 145; Smith 
v. Crooker, 5 Mass., 540, notea; Hatch v. Hatch, 9 Mass., 311; 
HIunt vr. Adams, 6 Mass., 521, 522.) 

V. The court erred in admitting the declarations of John 
Chenoworth in evidence over the objections of defendants 
Brown and Brown. (Baily v. Trammell, 27 Tex., 317; 1 
Greeul. Ev., sees. 111, 334, 336; McKay v. Treadwell, 8 Tex., 
178, 179.) 


Ward & Pendexter, for appellee. 

I. In order to be entitled to a jury, the party demanding 
the same must deposit, by 9 o’clock A, M. of the day fixed by 
the court for the trial of jury causes, a jury fee of $5 with the 
clerk of the court, or make affidavit of inability so to do. 

This suit was instituted on the 28th day of December, 
1876. The record fails to show that a jury fee was ever 
deposited in court at all, or that any affidavit was made stat- 
ing an inability to do so. (Acts of 1876, sees. 11, 18, pp. 81, 
171; Cushman ¢. Flanagan, 50 Tex., 589.) 

II. In order to be entitled to a jury, demand must be made 
for the same and jury fee deposited by 9 o’clock a. M. of the 
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day fixed by the court for the trial of jury causes, at the first 
term of the court at which the case could be tried. (Acts of 
1876, sees. 11, 18, pp. 81,171; Cushman v. Flanagan, 50 Tex., 
389.) 

Ilf. A maker of a promissory note payable to a particular 
payee or bearer, cannot, in a suit brought by an indorsee, 
defend himself on the ground that the payee had no eapac- 
ity to indorse it by reason of being a bankrupt. (Jackson 
v. Elliott, 49 Tex., 69; 1 Dan. on Neg. Inst., sec. 93, p. 73; 
Drayton v. Dale, 2 Barn. & Cress., 293.) 

IV. It is proper for the plaintiff, on the cross-examination 
of a defendant who has filed a plea of non est factum to the 
instrument sued on, to submit to the defendant in such ex- 
amination his signatures attached to the several instruments 
admitted to be genuine, and interrogate him in regard to said 
signatures without showing him the contents of said instru- 
ments, for the purpose of testing his ability to recognize his 
signature when he sees it. 

V. A prima-facie case of conspiracy between John Cheno- 
worth, Dr. B. F. Hammond, (agent of the Browns,) and 
the Browns having been established, it was not error in the 
court to admit the declarations of John Chenoworth, one of 
the conspirators, touching the execution of the common de- 
sign. (1 Greenl. Ev., see. 111, pp. 141, 142, and authorities 
there cited.) 

VI. A principal cannot ratify a contract obtained fraudu- 
lently by his agent without becoming thereby a party to the 
fraud. (1 Pars. on Cont., 2d ed., p. 44, and authorities there 
cited; Story on Cont., 2d ed., see. 164; Hovey v. Blanchard, 
13 N. H., 145; Jennings v. Moore, 2 Vern., 609; Henderhen 
v. Cook, 66 Barb., 21; Story on Agency, pp. 298-307, and 
authorities there cited.) 


Bonner, Associate Justice.—The first assignment of error 
is as follows: The court erred in refusing to give a jury in 
this case on the demand of the defendants Ben Brown and 
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Earl A. Brown, which demand was made at the Spring Term 
of the District Court of Travis county, 1878, and said refusal 
of the court was excepted to at the time it occurred. 

The bill of exceptions shows that at the commencement of 
the term of the court the judge set the jury trial docket in 
civil cases for the fourth week, and proceeded to work on 
the non-jury docket. During the first week, and before this 
cause was reached as a non-jury case, the appellants asked 
the court to grant them a jury in said cause, which request 
was refused, on the ground that a jury had not been demanded 
at a prior term of the court, the case having been at issue 
before the day fixed at the prior term of the court for calling 
the jury trial docket. Appellants excepted to the ruling of 
the court refusing a jury. 

In the case of Dean v. Sweeney, ante, p. 242, decided at the 
late Galveston Term, we held that the acts of the fifteenth 
Legislature, 78 and 170, were not intended as an abridgment 
of the common-law and constitutional right of trial by jury, 
further than would result from a wholesome regulation of 
the system, and should not, by too liberal construction, be 
extended beyond the legitimate objects to be accomplished; 
that if at a preceding term a jury had been waived or de- 
manded, this should not control the right, in the discretion of 
a party, to demand at a succeeding term a trial by jury which 
had before been waived, or to waive such trial which had 
before been demanded. 

That the defendant had not tendered the jury fee, was, we 
think, under the circumstances, immaterial. The refusal was 
not placed by the court on this ground, but specially because 
the jury was not demanded at the first term when issue joined, 
thus, for the purposes of the motion, dispensing with the tend- 
er; and, besides, the ease was called for trial before the expira- 
tion of the time when, under the law, the defendants had the 
right to deposit the jury fee. 

The first error assigned was well taken, and for this the 
judgment must be reversed. 
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As the cause must be remanded, we deem it proper, as far 
as we can without prejudice to either party on another trial, 
to express an opinion on some of the other points raised in 
the record. 

The defendants pretermit in their brief the second, fifth, and 
ninth errors assigned. 

The third error assigned is, that the court erred in sustain- 
ing plaintiff’s exception and demurrer to the fifth count of 
the answer filed April 24, 1878, by defendants Brown and 
Brown. 

In the fifth count, appellants pleaded that appellee was 
not the rightful owner and holder of the note sued on; that 
Joseph 8. Able, the payee, while it was his property, was, on 
his own petition, adjudged a bankrupt in the United States 
Court for the Western District of Texas, and that all his 
property, including the note sued on, was, by authority of 
said court, transferred to John C. West, assignee of Able, and 
vested in him for the benetit of creditors; that after the dis- 
charge of West as assignee of Able, such property as had 
vested in him as assignee, and had not been disposed of by 
him, belonged to the creditors in bankruptcy of Joseph 8. 
Able, they having received only a small percentage of their 
indebtedness, and their claims being still unpaid. 

To this the plaintiff filed general demurrer, and also two 
special demurrers— 

1. That said count did not allege that the property in ques- 
tion was ever reduced to possession by the assignee prior to 
his discharge. 

2. That appellants did not aver that they were creditors 
of said Able, and they could not take advantage of the fraud 
(if fraud there was) perpetrated upon the other creditors of 
Able. 

These demurrers were, in our opinion, well taken. 

It has been repeatedly decided by this court, that the ap- 
parent legal owner of a negotiable note may maintain a suit 
on the same, and that the mere naked fact that he is not the 
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real owner would not be matter of defense, either in bar or 
in abatement; but that the defendant must allege and prove 
some matter of defense against the beneficial owner. ( Me- 
Millan v. Croft, 2 Tex., 397; Thompson v. Cartwright, 1 Tex., 
87; Butler v. Robertson, 11 Tex., 143; Andrews v. Hoxie, 5 
Tex., 183; Jackson v. Elliott, 49 Tex., 69.) 

The fourth error assigned is, that the court erred in requir- 
ing defendant Ben Brown to answer, over the objection of 
his and E. A. Brown’s counsel, the question of plaintiff's 
counsel, asked seriatim, whether the signatures of B. Brown 
and E. A. Brown, which were signed to the plea of non est 
factum and other papers which had been introduced in evi- 
dence, were genuine. 

Ben Brown, one of the defendants, was put on the stand by 
the counsel for himself and E. A. Brown, and testified that 
he never signed the note sued on; that he and E. A. Brown 
paid for the Kaufman county lands in cash, and never gave 
a note to.J. 8. Able for the purchase-money; that he be- 
lieved the signature of his co-defendant E. A. Brown was 
not genuine, and that the note was in the handwriting of 
Joseph 8. Able. 

Plaintiff’s counsel then took the plea of non est factum filed 
by appellants in this case and signed by them, and also the 
depositions of the witnesses B. Brown and E. A. Brown, taken 
in the case, and turned down the signatures “ B, Brown” and 
«E. A. Brown” on the plea of non est fuctum so that the sig- 
natures alone were visible to the witness, and then asked him 
if he signed said paper, and whether his brother, E. A. 
Brown, signed the same. Witness answered that he did not 
think that either of said signatures was his or his brother’s. 
Counsel for plaintiff also turned down the signature «B. 
Brown” to his depositions so that the signature alone was 
visible to witness, and asked him if that was his signature, 
and he replied that he did not think that it was. 

The same course was pursued by plaintiffs counsel, while 
cross-examining the witness, with reference to the genuine- 
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ness of the signatures “B. Brown” and “E. A. Brown” at- 
tached to a receipt from B. Brown to J. 8S. Able, and first 
and second answers in chancery, made in the United States 
Court at Austin and sworn to by B. Brown and E. A. Brown. 
The appellants, by their counsel, objected at the time to the 
question asked of the witness B. Brown by appellee’s counsel 
as to the genuineness of the signatures “ B. Brown” and « E. 
A. Brown” attached and signed to each of said papers, and 
also to the mode of examining said witness adopted by plain- 
tiff’s counsel— 

Ist. Because said question, as put, is illegal, under the cir- 
cumstances of the case. 

2d. Because the witness cannot be legally asked to answer 
as to the isolated signatures. 

3d. Before the witness can be questioned as to the signa- 
tures, he should be privileged to inspect said several papers 
and ascertain their nature, character, and contents. 

4th. Because the examination of the witness in the man- 
ner proposed was unfair to the witness. 

The court overruled said objections and required the wit- 
ness to answer the questions as asked. 

The witness not only testified as to his own signature, but, 
unlike the case of the North American Fire Insurance Co. v. 
Throop, 22 Mich., 160, he also gave his opinion as to that of 
E. A. Brown and as to the handwriting of Joseph 8. Able, 
thus making himself an expert. 

We think, under the general rule of practice, that the op- 
posite party should have considerable latitude, on the cross- 
examination, to ascertain the accuracy of the knowledge, 
skill, and judgment of the witness; and that, under the 
circumstances, the test was not an unreasonable one, and 
particularly as on reéxamination the witness had the op- 
portunity of explanation with the papers exhibited in full 
before him. 

The sixth error assigned is, that the plaintiffs did not ex- 
plain, before or after the introduction in evidence of the note 
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sued on, the material alterations apparent on the face of the 
note, as they were required to do by the plea of non est factium 
interposed by the defendants Brown and Brown. 

This alleged error does not show distinctly any action of 
the court complained of. 

The actual issue made by the evidence under the plea of 
non est factum related to the execution of the note. The rec- 
ord does not show that any point was made upon the alleged 
alteration, and it is admitted that no such question was made 
until the final argument upon the merits and after the testi- 
mony had closed. 

Under proper rules of practice, this is considered a waiver 
of the objection, as the other party, had the same been made 
in due time, might have removed it, and as the court is 
called on to pass only upon the objections actually made. 

The seventh assignment of error is, that the court erred in 
admitting the declarations of John Chenoworth in evidence 
over the objections of defendants Brown and Brown. 

The bill of exceptions, after reciting testimony tending to 
prove a conspiracy between the defendants Brown and Brown, 
B. F. Hammond, and John Chenoworth, to coerce a com- 
promise from the plaintiff, proceeds as follows: 

«Plaintiff then offered to prove, and did prove over the 
objections of defendants Brown and Brown, that John Chen- 
oworth, on several occasions, at Marlin, when neither of the 
defendants Brown and Brown nor B. F. Hammond were 
present, threatened to whip his wife (the plaintiff) unless she 
signed said compromise. To which ruling of the court in 
admitting said testimony said defendants then and there ex- 
cepted,” &c. The judge presiding then adds: “The evidence 
showed to my mind a conspiracy to secure the release, and 
that the act of one is the act of all.” 

If in the opinion of the judge presiding, as recited in the 
bill of exceptions, the evidence showed to his satisfaction the 
alleged conspiracy, then there was no error in admitting the 
proposed testimony. 
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We think that it would not be proper to express any opin- 
ion upon the other alleged errors assigned. 
Judgment reversed and the cause remanded. 


REVERSED AND REMANDED. 





S. DAUENHAUER V. G. P. DEVINE. 


1. JURISDICTION—INJUNCTION.—In a suit by injunction and for gen- 
eral relief by the half owner of a partition wall between building 
lots in a city against the other half owner, each party owning one 
of the contiguous lots, to enjoin the placing of windows in a third 
story about to be built on said wall by defendant, alleging that the 
windows would result in irreparable damage, exposing plaintiff's 
building to fire, giving access to unauthorized persons on his roof, 
and resulting in consequent depreciation of the value of plaintiff’s 
property : Held— 

1. That it was not necessary to charge a measure of the dam- 
age anticipated to give the court jurisdiction. 

2. The title and possession of land were so far involved by the 
eharacter of the action as to give the court jurisdiction. 

2. DIVIDING WALLS.—When a dividing wall is constructed by parties 
owning adjoining lots, by agreement ‘to rest equally on the land of 
each, to be equally used by each for all the purposes of an exterior 
wall,’’ each party has (1) an easement in the half of the wall on his 
neighbor’s lot which entitles each to the use of the whole as a party- 
wall; (2) the right to afterwards raise the wall, if it be of sufficient 
strength and can be raised without interfering with or injuriously 
affecting the rights of the other part owner. It follows, that after 
the construction of a two-story wall under such an agreement, a new 
agreement providing for the right of one of the parties to erect a 
third story on the party-wall, it being of sufficient strength to sup- 
port it, was without consideration. 

3. PARTY-WALLS.—If, however, the original agreement under which 
a party-wall is built, resting equally on the ground of each adjacent 
proprietor, provides for a wall without windows, no right exists in 
either party to erect another story with window openings on that 
part of the wall belonging to his neighbor. 

4, DECREE — INJUNCTION.—After an injunction prohibiting the part 
owner of a dividing wall from using openings or windows in the 

wall of a third story he was constructing, and providing that the 
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same should be a dead wall if built, the fiat was violated by the 
insertion of windows. On final trial, judgment being for plaintiff, 
it was decreed that ‘*the wall shall be and remain a dead wall, 
without windows or openings of any kind; that the said [defendant] 
shall wall up with masonry the windows placed in the third story 
of his said [wall] during the pendency of this suit; and in default of 
his so doing in thirty days, the sheriff of [the county] shall cause 
said windows to be walled up and collect the cost of said [defend- 
ant] as under execution’: Held, That the above portion of the 
decree was proper. 


AppraL from Bexar. Tried below before the Hon. George 
H. Noonan. 


The opinion recites the facts. 


J. H. Me Leary, for appellant. 

I. The court erred in overruling defendant’s plea to the 
jurisdiction, as is shown by bill of exceptions. (Const., art. 
5, secs. 8, 16; Laws of 15th Leg., 
chal’s Dig., art. 1405.) 

I]. The court erred in disregarding the plea of the defend- 


secs. 3, 5, pp. 18,19; Pas 


ant, that the instrument dated 7th of June, 1877, was without 
consideration and void. 

The court will observe that the consideration set out in the 
instrument is no consideration at all. The instrument be- 
gins: “In consideration of G. P. Devine aliowing me to put 
the dead third-story south wall of the building I am erecting 
on the corner of Main plaza and Commerce street on the 
north wall of the ‘dollar store,” &e. This privilege the de- 
fendant already had under the first agreement. On exami- 
nation of both instruments, it is believed it will appear that 
the appellant Dauenhauer gains nothing in the way of privi- 
lege, benefit, or emolument by the second instrument over 
and above what he had secured by the first. Devine express- 
ly states, in his testimony, that “the only consideration to 
Danenhauer for making or signing the instrument dated 7th 
of June, was the privilege of building a three-story wall in- 
stead of a two-story wall, as at first contemplated.” 

31 
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Now, in the first instrument there is nothing said about 
the height or number of stories to which the wall was to be 
built. Then, the pleadings and the evidence both show the 
instrument to be without consideration and void. (Pars. on 
Cont., 427, et seq., 437, and note j.) 

III. The court erred in ordering in the decree “that the 
instrument signed by the said Danenhauer, dated 7th of June, 
1877, is a valid and subsisting agreement between the said 
plaintiff and the said defendant, which said agreement is set 
out in the pleadings herein and is as follows, to wit,” (setting 
out the instrument at length,) the plaintiff not having prayed 
for this in his petition, and the evidence not warranting the 
said paragraph in the decree even had the same been asked 
for in the pleadings, which it was not, thus giving the plain- 
tiff not only more than the evidence warranted, but even 
more than he prayed for in his petition. (Paschal’s Dig., arts. 
1427-1476; McKey v. Welch, 22 Tex., 396,397; Pinchain v. 
Collard, 13 Tex., 335; Brown v. Horless, 22 Tex., 647; Hogan 
v. Kellum, 13 Tex., 399, 400; Paschal’s Dig., note 539, and 
authorities therein cited.) 

IV. The decree of the court is erroneous in fixing the time 
within which Dauenhauer, the defendant, is to close up the 
windows at thirty days, there being nothing in the law to 
warrant this particular limit. 

When it is considered by the court that the appellant com- 
plied with the terms both of the first and second instruments, 
by giving his foot of ground and paying for his share of the 
wall, as stipulated in the first agreement, and by closing up 
the second-story window, as required by the second agree- 
ment, (so called,) it seems quite unreasonable to require him 
to close up his windows, at a cost of several hundred dollars, 
merely on account of the incidental expression used in the 
document, which it is clear, from the evidence, the appellant 
did not understand. The plaintiff’s whole case, resting on 
the incidental use of an obscure technical term, seems to us 
to have rather a shadowy foundation. 
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Welder & Upson, for appellee. 

I. The District Court has power to issue the writ of injunc- 
tion, and it is the only court which has this power in a case 
like this, in which the title to and enjoyment of the real prop- 
erty of the complainant is involved. 

One-half of the land upon which the party-wall stands is 
owned by -the plaintiff. (Const., art. 5, sec. 8; Wash. on 
Ease., 547.) 

The title to one-half of the ground upon which the party- 
wall stands being in Devine in severalty, any real or supposed 
trespass upon his land is cognizable in the District Court, and 
in that court alone. 

If. The judgment of the court may be so framed “as to 
atford all the relief which may be required by the nature of 
the case, and which is granted by courts of law or equity.” 

Under prayer for general relief, the plaintiff is entitled to 
such a final judgment on the merits as the law and the facts 
authorize. (Paschal’s Dig., art. 1410; Hardy v. De Leon, 5 
Tex., 236; Hipp v. Huchett, 4 Tex., 23; Trammell v. Wat- 
son, 25 Tex. Supp., 216.) 

IIf. Every order or decree requiring a person to do an act, 
is to state the time within which the act is to be done. 

The decree provides that the windows in the third-story 
wall shall be walled up within thirty days. (2 Dan. Chan. 
Plead., 1005.) 

IV. The specific directions of a decree must depend upon 
the nature of the particular case which is the subject of the 
decree. (2 Dan. Chan. Plead., 1004, and note 8.) 

V. If the party commanded to do the act fails to do the act 
within the time fixed by the decree, the court may cause its 
order to be executed. (2 Dan. Chan. Plead., 1042, et seq.) 
Under our system, the proper person by whom the court would 
cause its order to be executed is the sheriff. 

VI. The party-wall is devoted to the purpose of being used 
for the common benefit of both adjoining owners. (Brooks 
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». Curtis, 50 N. Y.. 6: 
not be so used. 


9.) A wall with windows in it could 


In the absence of the agreement of June 7, 1877, the rights 
of both parties being fixed and limited by the agreement of 
May 8, 1876, the easement in the wall could not be enlarged, 
extended, or burdened with a use not contemplated by the 
agreement last named. (Kirkham v. Sharp, 1 Whart., 323; 
Seibert v. Levan, 8 Barr., 383.) The placing of windows in 
a wall which was intended to be a party-wall between the 
two adjoining buildings, (necessarily a solid wall,) would be an 
enlargement and extension of the easement. 

An attempt to extend an easement will be enjoined. (Carty 
v. Shields, Sup. Ct. of Penn., 1878.) 

VII. Under a statute regulating—or under an agreement, 
as in this case, providing for—the erection of a party-wall, 
such party-wall cannot be subjected to a servitude foreign to 
its uses as a wall in common, nor can its capacity as such be 
injured by making openings therein. (Greenwald v. Kappes, 
31 Ind., 216; Sullivan v. Gratfort, 35 Towa, 531; Marion v. 
Johnson, 23 La. Ann., 597; Milne’s Appeal, 81 Penn. St., 54; 
Wood on Nuis., sec. 232.) 

VIIL. When a wall is built half upon the land of each 
land owner, either party has a right to carry up his half of 
the wall above that of the half of the other proprietor, if he 
sees fit. (Wash. on Ease., 538, referring to Matts v. Hawkins, 
5 Taunt., 20.) But he could not carry up the half of the ad- 
joining proprietor, without the latter’s consent. There being 
an agreement in this case providing for carrying up the entire 
wall as a solid or “dead” wall, such agreement is binding 
upon both parties. 

IX. Where there is a party-wall between two adjoining 
estates, neither party has a right to demolish or rebuild it at 
his pleasure, because he is not the sole owner or master of the 
structure. (Wash. on Ease., 551.) Upon the same principle, 
the appellant in this case would not have the right so to con- 
struct his additional or raised wall as to make it beneficial to 
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him alone, or to change its character from a solid wall to one 
With openings in it. 


GouLp, Associate Justice.—Devine and Danenhauer, be- 
ing proprietors of adjoining lots fronting on the Main plaza 
of the city of San Antonio, entered into an agreement that 
Devine was “to put up party-walls (whenever he is prepared 
to build on his lots on Main plaza) with” Dauenhauer, who 
agreed to give Devine “one foot of ground, for the purpose 
of erecting said party-walls, off of his property on the Main 
plaza,” and “to pay one-half of the cost of said party-walls.” 
In case Dauenhauer “should wish to have plates placed in 
said party-walls for the convenience of laying joists,” he 
agreed to pay Devine the cost of said plates. 

Under this agreement Devine erected a two-story building, 
known as the “dollar store,” on his lot, the cost of the party- 
wall—two feet thick at the bottom and eighteen inches at the 
top, located so as to oceupy one foot on each lot—being paid 
one-half by each. In this party-wall was one window, placed 
there by Dauenhauer with Devine’s consent. At this time 
Dauenhauer had a one-story building on his lot. Subse- 
quently, Dauenhauer, being engaged in erecting a three-story 
building on his lot and being about to raise the party-wall to 
three stories, was approached by Devine, and at his request 
signed the following instrument: “In consideration of G. P. 
Devine allowing me to put the dead third-story south wall of 
the building I am erecting on the corner of Main plaza and 
Commerce street on the south wall of the ‘dollar store,’ I 
obligate myself to allow said Devine to build (should he here- 
after wish to do so, in putting another story on his buildings 
on Main plaza) on that part of the west line of the store oe- 
cupied by D. and A. Oppenheimer fronting on Commerce 
street, as also on the end of said store; and I obligate myself 
to close up the window in the north wall of said ‘dollar store’ 
with solid masonry at the time of putting up my third-story 
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wall.” This instrument is dated June 7, 1877, witnessed by 
A. Siebel, and signed by 8. Dauenhauer. 

This suit was instituted by Devine July 14, 1877, alleging 
that Dauenhauer, in violation of these agreements and of the 
rights of petitioner as owner of one-half of the land on which 
the wall rested, was about to place windows in said third- 
story wall, instead of making it a dead wall, and alleging 
that these windows would be of irreparable damage to peti- 
tioner, exposing his adjoining building to fire; giving access 
to the roof thereof to unauthorized persons; depreciating the 
value of his property by reason of the dangers to which it 
would thus be exposed; also preventing him from erecting a 
third story and using the party-wall as intended, praying for 
injunction and general relief. 

The fiat of the judge was not such as to stop the construc- 
tion of the wall with windows, but enjoined any use of the 
windows. 

The defendant excepted to the jurisdiction of the court on 


the ground that no amount of damage was alleged, or other 


facts sufficient to give the court jurisdiction. 

The answer of defendant alleged that the instrument of 
June 7, 1877, was sigued by him in ignorance that the term 
“dead wall” meant a wall without windows, alleging his 
imperfect knowledge of the English language and other cir- 
cumstances, and that he was overreached by plaintiff. The 
answer also charges that said instrument was void for want 
of consideration ; denies any damage or increased danger of 
fire to plaintiff by reason of the windows; alleges that by 
reason of iron bars inserted in the windows the wall was sub- 
stantially a dead wall in accordance with the spirit of the 
agreement, and that the windows were of great convenience 
to him and no damage to plaintiff. 

There was conflicting evidence as to the circumstances 
under which Daueuhauer signed the paper of June 7. Sev- 
eral witnesses testified that the danger of fire from the win- 
dows would be greater to the three-story building of Dauen- 
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hauer than to the two-story building of Devine, though there 
would be some danger to the lower building from falling 
cinders. The architect testified that the party-wall was of 
sufficient strength to support the third story. The window 
in the secund story referred to in the agreement was closed 
up. ‘The only consideration for the agreement of June 7 
was stated by Devine to be his assent to Dauenhauer build- 
ing a three-story wall instead of a two-story wall, as, he says, 
was first contemplated. An architect testified that the 
term “dead wall” means a wall without openings, as tech- 
nically used by architects and masons, but is not generally 
used in common language, and not generally understood by 
other than architects and masons. Another witness thought 
the expression a common one, meaning a wall without doors 
or windows. 

The cause being submitted to the court, it was decreed 
“that the instrument signed by the said 8. Dauenhauer, 
dated June 7, 1873, is a valid subsisting agreement between 
the said plaintiff and the said defendant,” proceeding to set 
out the agreement in full. It was further decided that the 
injunction be perpetuated; “that the wall shall be and re- 
main a dead wall, without windows or openings of any kind; 
that the said Dauenhauer shall wall up with masonry the 
windows placed in the third story of his said south wall dur- 
ing the pendency of this suit,” and, in default of his doing so 
within thirty days, directing the sheriff to cause said windows 
to be walled up and collect the cost of Dauenhauer as under 
execution. 

In regard to the question of the jurisdiction of the District 
Court, our opinion is, that the nature of the suit, the injury 
complained of, and the relief sought were such as to give 
the District Court jurisdiction, independent of the amount of 
injury alleged. The title and possession of land were so far 
involved as to make the case one for the District Court. 

The objections to rulings of the court on the preliminary 
injunction and the admission of testimony, are believed to pre- 
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sent no questions requiring special notice. The issue of fraud 
in procuring the instrument of June 7 was one of fact, on 
which the evidence was conflicting, and on that point the 
finding of the court is conclusive. 

The remaining questions may be stated as follows: 

1. Was the instrument of June 7 a valid contract, or was 
it invalid because without consideration ? 

2. Did Dauenhauer have the right to insert windows in the 
third story of the party-wall? 

3. If not, was the insertion of the windows a sufficient 
ground for injunction ? 

4. Is the decree of the court in any respect erroneous ? 

As we have no statute on the subject of party-walls, the 
rights of parties interested in such structures are to be regu- 
lated by the general principles of law and by the agreement, 
either express or implied, entered into. 

The original agreement between Devine and Dauenhauer 
was for a party-wall, that is, a “dividing wall between their 
houses,” resting equally on the land of each, and “to be used 
equally by each for all the purposes of an exterior wall.” 
(Fettretch v. Leamy, 9 Bos., 530.) After the erection of the 
wall each party continued to own in severalty his own lot and 
building thereon up to the division line; but each had an 
easement in the other half of the wall which entitled each 
to the use of the whole wall as a party-wall. (Freeman on 
Co-tenancy and Partition, sec. 255; Matts +. Hawkins, 5 
Taunt., (1 Eng. Com. Law,) 20; Partridge v. Gilbert, 15 N. 
Y.. 601.) 

By the terms of their agreement the height of the wall was 
not specified, and in the absence of any such agreement or 
understanding the authorities recognize the right of either 
party to raise the wall, if it be of sufficient strength and can 
be raised without interfering with or injuriously affecting the 
rights of the other party. (Matts v. Hawkins, 5 Taunt., 20; 
Cubitt v. Porter, 8 Barn. & Cress., 257; Brooks vr. Curtis, 50 
N. Y., 644; Wash. on Ease., p. 453, citing Code Napoleon, 
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art. 6559; Wood on Nuisances, see. 234; Eno v. Del Vecchio, 
4 Duer, 53; Webster v. Stevens, 5 Duer, 553.) 

Although at the time of their agreement the parties may 
have each contemplated erecting a two-story building, it 
would be unreasonable to imply that either intended to pre- 
clude himself from such an improvement as the addition of 
another story, or from the free use of his own property for 
that purpose. The more reasonable implication is, that the 
party-wall was intended to be raised with the buildings of 
either party, thus adding to rather than limiting the facilities 
for improvement by each. 

The original agreement being silent on the subject, and 
the wali being of sufficient strength to admit of it without 
injury, Dauenhauer had the right to raise it to correspond to 
his three-story building without any further permission from 
Devine. It follows that the agreement of June 7 was with- 
out consideration, and was not binding on Dauenhauer as a 
eontract. 

But whilst Dauenhauer, in common with Devine, had the 
right thus to raise the dividing wall used by them in common, 
his right was to raise only such a wall as they had agreed on, 
and that was a wall without windows. The questioa is, what 
were his legal rights, not what was most convenient or profit- 
able to him. His right to raise that part of the wall not on 
his own land could only grow out of the consent of the owner, 
and that consent was to a party-wall, a dividing wall between 
their houses, and obviously did not contemplate windows or 
doorsg Ordinarily, division walls between houses of differ- 
ent proprietors would be walls without openings. In cities, 
one important consideration in building is danger of fire, 
and the construction of substantial dividing walls without 
openings is one of the safeguards against fire. In England, 
and in some of the cities of the United States, the regulations 
in regard to division walls are largely controlled with refer- 
ence to fire. See Vollmer’s Appeal, 61 Penn. St., 118, for a 


valuable history of the legislation in England and in Penn- 
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sylvania on that subject. Under the legislation in Pennsyl- 
vania, a party-wall in Philadelphia must be a solid wall of 
brick or stone without openings, and the erection of a wall 
with windows is held a case for the restraining power of 
equity. (Vollmer’s Appeal, 61 Penn. St., 118; Sullivan +. 
Graffort, 85 Iowa, 532.) The Code Napoleon contains similar 
provisions. (Wash. on Ease., 555, citing Code Nap., arts. 
660, 662.) 

The extent of the injury to Devine in this case may not 
have been great, but we have seen that such an injury has 
been elsewhere regarded as calling for equitable interposi- 
tion; and our opinion is, that the nature of the injury and 
the relation of the parties to the party-wall made injunction 
the proper remedy. 

The decree of the court, however, must be reformed in so 
far as it declares the validity of the agreement of June 7. 
Not only was that agreement without consideration, but there 
was no prayer authorizing such a decree. The decree will 
be reformed in this respect, but in all other matters will be 
affirmed, the costs of appeal to be taxed against apppellee. 


AFFIRMED. 





R. H. Peck v. THe Crty or San ANTONTO. 


], CONSTITUTIONAL LAW—CONSTRUCTION OF STATUTE.—The act of 
the Legislature approved September 5, 1850, entitled ‘*An act to 
incorporate the San Antonio and Mexican Gulf Railroad,’ is uncon- 
stitutional in so far as, in the twelfth section, it provides that the 
city of San Antonio and the towns upon the line and at the ter- 
minus of the road on the gulf may issne bonds to aid in the con- 
struction of said railroad, because it embraces a distinct object not 
expressed in the title of the act, and was therefore repugnant to 
section 24 of article 5 of the Constitution of 1845. 

2. CASES APPROVED.—Giddings v. City of San Antonio, 47 Tex., 548; 
San Antonio v. Gould, 34 Tex., 49, approved. 

3. SUPREME COURT—CONSTRUCTION OF STATUTES.—When a question 
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arising on a loeal statute and involving the proper construction of 4 
clause in the Constitution of Texas is presented, this court will 
regard it as a duty rather to follow the decision already reaffirmed 
by it on the same question after deliberate consideration, than to 
adopt the later and conflicting views of the Supreme Court of the 
United States. 

4, MILITARY SUPREME CouRT.—The opinions of the tribunal organ- 
ized as a Supreme Court of ‘Texas by military authority on the 10th 
of September, 1867, without regard to the Constitution and laws of 
the State, have not received from this court that sanction accorded 
to the opinions of the Supreme Court of Texas when properly 
organized, 

5. CASES APPROVED—MILITARY SUPREME CouR?T.—The views ex- 
pressed by Chief Justice Moore in Taylor v. Murphy, 50 ‘Tex., 291, 
as his individual views, regarding the authority of decisions of the 
Military Supreme Court of Texas, adopted by the court. 

.6. CASE OVERRULED.—San Antonio v. Lane, 32 Tex., 405, overruled. 


Error from Bexar. Tried below before the Hon. George 
TI. Noonan. 

The statement of the case of Giddings v. San Antonio, 47 
Tex., 549, and which will be found in the opinion in that case 
delivered by Chief Justice Roberts, will apply to the present 
case. 

The tribunal which decided, as a court of last resort, the case 
of San Antonio v. Lane, was appointed by Brevet Major- 
General Griffin, while commanding the forces of the United 
States in Texas, on the 10th of September, 1867, more than 
two years after all resistance to the authority of the United 
States had ceased in this State. That officer, by military 
order, removed the Hon. George F. Moore, chief justice, and 
Richard Coke, 8. P. Donley, Asa H. Willie, and George W. 
Smith, associate justices, who had been elected by the people. 
In this he assumed to act under authority of section 2 of what 
is known as the reconstrnetion act of Congress of July 19, 
1867. 


W. B. Leigh, for plaintiff in error, cited San Antonio v. 
Mehatfy, 6 Otto, 312. 
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Bonner, Associate Justice.—This was a suit instituted 
on three bonds, with coupons attached, issued by the city of 
San Antonio under section 12 of * An act to incorporate the 
San Antonio and Mexican Gulf Railroad Company,” approv- 
ed September 5, 1850. A demurrer to the petition having 
been sustained, the cause was dismissed and the plaintiff pros- 
ecutes this writ of error. 

There is no question raised as to the regularity of the pro- 
ceedings under which the bonds were issued, but one of want 
of power only to issue them, on the ground that the law under 
which the proceedings were had was in contravention of that 
clause of the Constitution which provides that “every law 
enacted by the Legislature shall embrace but one object, and 
that shall be expressed in the title.” (Const. 1845.) 

The precise question of the constitutionality of this section 
of the act under consideration has three times before been 
decided by this court. It was first decided under its military 
organization, and held to be constitutional. (San Antonio v. 
Lane, 32 Tex., 405.) That court not having been organized 
under the Constitution and laws of the State, with all due 
respect to the members who composed the same as individ- 
uals, their opinions have not received the same authoritative 
sanction given to those of the court as regularly constituted. 
(Taylor v. Murphy, 50 Tex., 291.) 

It next came before the court as regularly organized, and 
was decided to be unconstitutional, because it embraced a 
distinct object not expressed in the title. (San Antonio v. 
Gould, 34 Tex., 49.) 

In the still subsequent case of Giddings v. San Antonio, 
47 'Tex., 548, in an elaborate and exhaustive opinion by the 
late chief justice, to which it would be superfluous to add 
anything, the whole question was thoroughly reviewed, and 
the last preceding decision—San Antonio v. Gould—approved 
and the unconstitutionality of the section sustained. 

In the concluding part of his opinion, the learned chief 
justice says: “This suit, it would seem, from the date of its 
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commencement, was brought to take the opinion again of this 
court when composed of still another set of justices; and the 
only question made looks to the reversal of the last decision 
of the court made in it. While it is of the highest impor- 
tance that the courts should be open at all times for the 
assertion of rights that are believed to be well founded, it 
would be unfortunate that it should be thought practicable, 
on a doubtful question, to easily procure a change of decision 
with every change in the members who might from time to 
time compose the Supreme Court.” He adds: “This ques- 
tion is, therefore, not before us as one of first impression, but 
stands with the weight in favor of an affirmance of the last 
decision of this court upon it.” (47 Tex., 557.) 

These remarks are applicable to the present case, and it 
would seem that the question was finally settled by two sub- 
sequent decisions of this court, overruling a former one, and 
would now be thus treated by us, without a written opinion, 
were it not in deference to the late decision of the Supreme 
Court of the United States, which sustains the case of San 
Antonio v. Lane, supra. That learned court, after reviewing 
the above cases, say: “The question may, therefore, be fairly 
considered as still unsettled in the jurisprudence of this State 
Under these circumstances, this court has always felt at lib- 
erty to follow the guidance of its own judgment.” (San 
Antonio 7. Mehatiy, 6 Otto, 312.) 

Although we entertain the very greatest respect for the 
opinions of that high tribunal, yet we feel it our duty, upon 
a question which involves the proper construction of a local 
statute under the Constitution of Texas, to follow the latest 
decisions of this court; and particularly when, as in this case, 
the direct point involved has received our deliberate consider- 
ation upon a reéxamination of the question. 

To remove any doubt which may arise in the courts of this 
State from the above case of San Antonio r. Mehatty, we 
again reaffirm the unconstitutionality of the section of the act 
under consideration. 

AFFIRMED. 
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LIEN—VENDOR AND VENDEE—INDORSER.—B contracted to sell a 
tract of land to C for $20 peracre. Before a deed was made, C 
agreed to sell the same land to D for 840 per acre. No bond for 
title was given to C, but. by agreement between the three parties, 
D gave his notes direct to B for the fall amount under his contract 
with C, and received a bond for title. B then indorsed and deliv- 
ered half the notes in amount to C, as his profits on the transaction, 
with the understanding that B should not be responsible for their 
payment, but that the transfer Was made to enable C to collect the 
amount he was to receive from D. D took possession of the land 
and abandoned it, when possession was taken by E, the widow of 
C, who, after holding it for two years, surrendered possession to B, 
In the suit afterwards brought by E in behalf of herself and the 
minor heirs of C, against D as maker and B as indorser of the notes, 
several years after their maturity : Held— 

1. That neither on principle nor authority did the minority of 
the heirs of C exempt them from due diligence by suit in order to 
secure and fix the liability of B, the indorser, under article 229 of 
Paschal’s Digest. 

2. That, under the statute, the notorious insolvency of D, if 
alleged and proven, would excuse the delay iu bringing suit. 

3. That if D’s only property was a claim to the land under the 
title bond, and if, after he had fled from the country, B, who 
retained the legal title, took possession of the land because of D’s 
failure to comply with his contract to pay, and made another 
coutraect with E, then D’s interest in the land would not cousti- 
tute such property as would defeat the plea of D’s insolvency, if 
otherwise good. 

4. If B’s indorsement was simply to transfer the right of action 
to C without recourse, this, as between B aud C’s widow and 
heirs, would be a sufficient defense to defeat the recovery of a 
personal judgment against B. 

5. If E, after qualifying under the statute as surviving wife, 
Went upon the land under a new agreement with B, in which she 
undertook to carry out D’s contract. and afterwards this agree- 
ment was cancelled and E redelivered possession of the land to 
B, and retained the notes indorsed by B to her husband as evi- 
dence against D, this would constitute a forfeiture of her right of 
action on the notes, both for herself and for the minor heirs of C, 
for a personal judgment as well as for a lien on the land. If such 
action of E was without qualifying as surviving wife, then she 
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forfeited only her own right of action, without prejudice to the 
rights of C’s minor heirs. 

6. If the rights of C’s minor heirs were not forfeited, they would 
be entitled to a lien on the land subordinate to the prior lien of B 
for his portion of the purchase-money, and E would be entitled to 
her lien also, if her right of action had not been forfeited. 

7. If a lien exists, under the facts, in favor of E or the minor 
heirs of C, B would be entitled to reasonable time to pay off the 
same; in default of which, the land should be sold as under exe- 
cutiou and the net proceeds applied, first, to the payment of the 
purchase -money notes; second, to the payment of the amount 


i) 


dne the minor heirs of C; or if E’s claim was not forfeited, then 
to the payment of her claim and that of the minor heirs, pro rata. 


AppeaL from McLennan. Tried below before the Hon. 
X. B. Saunders. 

Suit was brought on two promissory notes for land, exe- 
euted by J. E. Burt to E. G. Hanrick, dated October 22, 
1870, one due on or before January 1, 1871, and the other 
on or before January 1, 1872, both indorsed by the payee in 
blank, and both were made on the same day and delivered 
to Jesse Biocker, the then husband of the plaintiff, Mary W. 
Alexander. 

Jesse Blocker died a few days after the delivery of the 
notes to him, and his surviving wife subsequently married 
Alexander, 

When Blocker died he left two minor children, one by a 
first wife and the other by Mary W., one of the plaintiffs. 

Mary W., joined by her husband Alexander, for herself 
and as natural guardians for the two minors, instituted this 
suit against Burt, the maker of the notes, and Hanrick, the 
indorser, on March 9, 1874. 

The indorser alone made defense. 

It is deemed unnecessary, in view of the opinion, to notice 
at length the pleadings in this case. The only evidence, be- 
sides the production of the notes sued on, was that of E. J. 
Gurley.~ His testimony is too lengthy for insertion, but its 
salient points are indicated by the statement made in the 
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beginning of the syllabus, in connection with the brief state- 
ment made here of the case. 

The case was submitted to the court, who sustained the 
exceptions of appellants “ so far as the interest of the plaintiff 
Mary Alexander extends, that is to say, one-half,” and over- 
ruled it as to “the other half interest of the minor plaintiffs,” 
and rendered judgment in favor of the guardian «ad //tem, 
for the use of the minor plaintiffs, for $2,081.25, gold, with 
ten per cent. interest from date of judgment, being one-half 
of the notes sued on; ordered the land to be sold as under 
execution and the proceeds of sale to be distributed as fol- 
lows: $1,800, gold, rent charged to appellants for three years 
first to be deducted from the sum due by J. E. Burt; then the 
remainder of the proceeds of sale “to be distributed among 
the plaintiffs and the defendant Hanrick according to the 
sum due them respectively,—the plaintiff Mary Alexander 
being entitled to one-half the amount recovered by the plain- 
tiffs and the minor plaintiffs the other half. It is further 
ordered and decreed that the plaintitts do have and recover 
of the defendant Burt the sum of $4,162.50.” Judgment for 
costs was rendered against both Burt and appellants. 


Herring, Anderson & Kelley, for appellants.—The first assign- 
ment presents the ruling of the court in sustaining the special 
exception of appellants as to appellee Mary W. Alexander 
and overruling it as to the minors. In committing this error, 
the court must have confounded the law of principal and 
surety with that of indorser. The former (Paschal’s Dig., 
art. 4784) provides: “If the creditor or obligee, not being 
under legal disability, shall fail to bring his suit to the first 
term of the court thereafter, or to the second term, showing 
good cause why he did not bring it to the first term,” &c., * * * 
“the surety giving such notice shall be discharged from all 
liability thereon.” The latter (Paschal’s Dig., art. 229) makes 
no exception and has no saving clause. In Frois v. Mayfield 
it is held that the former does not apply to bills of exchange 
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or promissory notes. (33 Tex., 806.) But the error of the 
court below in construing article 229 as a statute of limitation, 
is not only too manifest for argument, but expressly shown by 
the following cases: Shepard v. Phears, 35 Tex., 770; Huft 
man 7. Hulbert, 13 Wend., 377; Davis v. Huggins, 3 N. IL, 
231; Bellows v. Lovell, 5 Pick., 307; Erie Bank v. Gibson, 
1 Watts, 143; Cope v. Smith, 8 Serg. & R., 110. 

(Counsel also argued at length other propositions involved 
in the case.) 


Walton, Green & Hill, also for appellants. 

I. The statute in regard to when an indorser shall be sued, 
is not a statute of limitations. 

The transaction was not one between merchant aud mer- 
chant, their factors or agents; neither so alleged nor proven. 
(Brock v. Jarman, 1 Tex., 202; Hutchins v. Flintge, 2 Tex., 
475; Elliott v. Wiggins, 16 Tex., 597; Locke v. Huling, 24 
Tex., 312; Shepard v. Phears, 35 Tex., 773; Hart v. Mills, 
38 Tex., 515; Yale v. Ward, 30 Tex., 17; Paschal’s Dig., 
arts. 229, 4783, 4784.) 

The failure to institute suit at the first term of the court, 
or at the second term, giving sufficient reason for not bring- 
ing it at the first, against an indorser, after the maturity of 
the note, releases the indorser from liability on the note. 

The failure to bring a suit against an indorser as provided 
in article 229 of Paschal’s Digest, releases the indorser from 
liability on the note, and deprives the holder of the note of 
any recourse against such indorser. 

Il. E. G. Hanrick was not an indorser for value, but an 
indorser for convenience only. (Jones v. Holliday, 11 Tex., 
414, 415, and authorities there cited; Flanagan v. Boggess, 
46 Tex., 336; Griffin v. Chadwick, 44 Tex., 408.) 

III. The court erred in ordering the land to be sold for 
the benetit of the plaintiffs. 

1. Neither the original purchase-money due to Hanrick 
nor any part thereof has ever been paid. 

2 
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2. The note in the hands of Hanrick was the purchase- 
money note, while the notes delivered to Blocker were rep- 
resentative of profit on a resale by Blocker. 

3. The land was ordered to be sold to make a pro-rata 
distribution on all the notes, ($6,000,) less a deduction from 
Hanrick’s $3,300 note because of use and occupation of the 
land. (Wynn v. Flannegan, 25 Tex., 781; Brown v. Christie, 
35 Tex., 690; Ellis v. Singletary, 45 Tex., 37.) 

IV. Hanrick, on the failure to pay the purchase-money by 
Blocker or by Burt, had the right to sue for and recover the 
land, or to resume the possession, and thus terminate the 
incomplete sale. 

1. No part of the purchase-money was ever paid. 

2. The last note was overdue twelve months when Han- 
rick resumed the possession. 

3. The possession was resumed with the consent of the 
surviving wife. (Dunlap v. Wright, 11 Tex., 604; Estes v. 
Browning, 11 Tex., 243; Walker v. Emerson, 20 Tex., 711; 
Secrest vr. Jones, 21 Tex., 132; Roberts v. Lovejoy, 25 Tex. 
Supp., 441.) 


Thomas Harrison, for appellees.—The obligation of Blocker 
to Hanrick was annulled and the evidence of it destroyed. 
A new debt and a new debtor were created. 

That was novation. “There is novation when a new debtor 
is substituted in the place of the old.” (Partidas, law 15, tit. 
14, p. 5; Smith’s Civil Law of Spain and Mexico, art. 5, sec. 
6, p. 127.) 

“ The old debt is wholly extinguished by the new.” (Bouv. 
Law Dict., p. 241, par. 3.) 

“ Novation extinguishes the original obligation and leaves 
the new in full force. Jt also liberates the mortgages and 
securities given for the fulfillment of the original obligation.” 
( Partidas, law 15, tit. 14, p. 5; Smith’s Civil Law of Spain 
and Mexico, sec. 589, p. 128.) 

«The second contract is simple and independent, and upon 
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its terms the action er stipulato must be brought.” (Bouv. 
Law Dict., p. 242, par. 4.) 

Hanrick, then, had no further claim upon Blocker, nor 
upon the land, on account of the contract with Blocker. He 
can resort to the land only as a security for Burt’s debt to 
him, which became due 1st of January, 1872. Hanrick, by in- 
dorsements, transferred to Blocker two of the purchase-money 
notes, the first for $2,000, due Ist of January, 1871, and the 
. other for $700, due Ist of January, 1872, creating in Blocker 
at once, as if he were joint owner, an interest in the land 
precisely similar to his own, and to be enforced in the same 
way but not at the same time; for by special agreement be- 
tween the parties the note first due was transferred to Blocker, 
in order that he might first collect his debt, and he had an 
undoubted right to go upon the Jand for that purpose, if it 
Was not paid at maturity by Burt. 

There is great diversity of opinion in regard to the manner 
in which the purchase-money of the land shall be distributed 
among the holders of the purchase-money notes, when trans- 
ferred by the vendor in the ordinary course of trade. 

In Alabama, the note first assigned has priority. In 
Griggsby v. Hair, 25 Ala., 327, the court says: “ Where 
several notes taken for the purchase-money of land are as- 
signed at different times, the assignment of each note is, pro 
tunto, an assignment of the vendor’s lien, unless expressly 
waived, and the liens of the several assignees are to be pre- 
ferred according to the priority of their assignment, without 
reference to the maturity of the notes.” 

In Kentucky, all seem to be of equal rank and are paid 
pro rata, (Broadwell v. King, 3 B. Monr., 449; Thomas v. 
Wyatt, 5 B. Monr., 132.) 

In Indiana, the note first due has priority; (The State Bank 
v. Tweed, 8 Blackf., 447;) while in other States the note first 
sued on has priority, on the well-known principle that courts 
of eqnity will favor the vigilant. (McDonough v. Cross, 40 
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Tex., 287.) In Lynch v. Elkes, 21 Tex., 230, the note first 
due being also the first sued on, was held to have priority. 

It is needless to discuss here the comparative justness of 
the above rules, or which one of them should be applied to 
the case before the court, as under either of them the note 
held by plaintiffs had priority over the one held by Hanrick. 
It was first assigned, first due, and first sued on. * * * 

Admit, for the sake of argument, that the whole transac- 
tion between Blocker and Hanrick was annulled and that 
the land was restored to Hanrick, which is not consistent 
with the fact proven; that Hanrick reserved the interest due 
him by Blocker, adding it to Burt’s note, and increasing it 
from three thousand to thirty-three hundred dollars; admit- 
ting, in short, that this case is to be determined by the rules 
which govern ordinary transfers of purchase-money notes, 
still the conduct of Hanrick in appropriating the whole estate 
cannot be justified in law or justice. If he had clearly the 
prior right, he ought to have called in the parties known by 
him to be interested; for they both, Blocker and Burt, ( it is 
not shown that time was the essence of the contract,) had the 
right to tender payment and receive a deed. The right of 
the vendor of land to retake the same upon failure of pay- 
ment, does not apply where others hold a vendor’s note; or 
if he does retake, he must pay the vendor’s note in the hands 
of his assignee, as in this case he retakes subject to the right 
of Blocker. 

Justice Moore, in McDonough »v. Cross, 40 Tex., 287, says: 
“ Certainly one of the creditors cannot, merely by a suit in 
his own behalf, seize upon and appropriate to his own benefit 
the entire security or trust fund.” How can he do it without 
a suit ? 

If Hanrick had sold the land to one ignorant of Blocker’s 
rights, as he might perhaps have done, for cash, the legal title 
being in him, for a sum larger than was due on Burt’s notes, 
surely he would have been held to pay the notes assigned by 
him to Blocker; and that view of the subject is decisive of 
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his right to retake the land—the whole estate—without ac- 
counting to the widow and children of Blocker, who, accord- 
ing to his attorney, have no rights that he is bound to respect, 
even as to the excess over his claim for which the land may 
have sold. 

The minor plaintiffs certainly have lost none of their rights. 
Their mother could not waive or surrender them. 


Bonner, Associate Justice.—The judgment in this case 
must be reversed, for fundamental errors apparent upon the 
record, in this: that it is uncertain and incomplete; that it 
purports to adjust all the equities between the parties when 
the pleadings did not authorize it; that there was a personal 
judgment rendered against the defendant E,. G. Hanrick, 
which was not warranted by the case as presented by the 
record. 

As the cause must be remanded, we proceed to indicate 
our opinion of the law upon questions which the record 
shows may arise upon another trial. 

1. Neither upon principle 





because tending to embarrass 
the negotiability of commercial paper—nor upon authority 
does the minority of two of the plaintiffs, as the holders of 
the notes sued upon, exempt them from due diligence by suit, 
in order to secure and fix the liability of the defendant Han- 
rick, as indorser, under article 229 of Paschal’s Digest. (Shep- 
ard v. Phears, 35 Tex., 763.) 

2. Under our statute, the notorious insolvency of J. E. 
Burt, the maker of the notes, if alleged and proven, would 
be a sufficient excuse for such failure to institute suit. (DPas- 
chal’s Dig., art. 225; Insall v. Robson, 16 Tex., 128.) 

If the testimony should show that the only property Burt 
had was a claim to the land in question under a title bond 
from Hanrick, and that he had fled the country without a 
compliance on his part with the terms of the same, and that 
by reason thereof Hanrick, who already had the legal title to 
the land, took possession of the same, or made another con- 
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tract in regard thereto with Mrs. Alexander, this, of itself, 
would not constitute such property as would defeat the plea 
of involvency, if otherwise good. 

3. If the indorsement by Hanrici of the notes sued on was 
simply to transfer the right of action thereon to Blocker, with- 
out recourse on Hanrick, this, as between him and Mrs. Alex- 
ander and the children of Blocker, would be a sufficient de- 
fense to prevent the recovery by them of a personal judgment 
against Hanrick. (Wade v. Wade, 36 Tex., 529.) 

4. If after the death of Jesse Blocker, his wife (now Mrs. 
Alexander) duly qualitied as surviving wife under the statute 
in such eases made and provided, and if after Burt fled the 
country she, as such duly qualified surviving wife, by agree- 
ment with Hanrick, went upon the land and assumed to carry 
out the contract of Burt, and afterwards the contract was can- 
celled, and she voluntarily abandoned the same and redeliv- 
ered up the possession of the land to Hanrick, and retained 
the notes sued on simply as evidence of a claim against Burt 
for personal damages for breach of his contract, this would 
be a forfeiture and abandonment of the right of action, both 
for herself and for the minor plaintiffs, against Hanrick, for 
a personal judgment and also for a lien on the land. 

If, however, she did this without having thus qualified as 
surviving wife, she thereby forfeited and abandoned, as above 
stated, her own individual rights, but did not prejudice the 
rights of the minor plaintiffs. 

5. If their rights have not been forfeited and abandoned, 
the minor plaintiffs, for the payment of their half interest in 
the notes sued on, would be entitled to a lien on the land 
subordinate to the prior lien of Hanrick; and Mrs. Alexan- 
der would also be entitled to such lien as to her interest, if 
her right of action therefor has not been forfeited and aban- 
doned as above stated, 

6. That Hanrick should have a reasonable time to volun- 
tarily pay off and discharge this lien, and in the event that 
he should fail to do this, the land should be sold as under exe- 
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cution and the net proceeds of the sale applied, first, to the 
payment of the amount of the note held by him against Burt, 
with interest thereon to the time he may have retaken and 
held possession of the land; second, to the amount of the 
principal and interest due the minor plaintiffs, on their half 
interest in the notes sued on, or to the amounts due both the 
minors and Mrs. Alexander, pro rata, in the event that she 
should be entitled to an interest therein. 
Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





JAMES CUNNINGHAM V. THE INTERNATIONAL RAILROAD Co. 


1. RAILROAD COMPANY—DAMAGES.—A railroad company is not liable 
for damages resulting from the negligent management of one of its 
trains used and controlled by construction contractors, for construc- 
tion purposes, on a portion of its road built under the construction 
contract and not yet turned over to the railroad company. 

2. RAILROAD COMPANY—DAMAGES.—The liability of a railroad com- 
pany for damages resulting from the negligent management of a 
train, should be commensurate only with the extent of its right to 
control. : 

3. CONTRACTOR.—The true test by which to determine whether one 
who renders service for another does so as a contractor or not, is to 
ascertain whether he renders the service in the course of an inde- 
pendent occupation, in which he represents the will of his employer 
only as to the result of the work, and not as to the means by which 
it is accomplished. 

4, RAILROAD COMPANY.—The principle that the railroad company can- 
not delegate to an employé its chartered rights and privileges so as 
to exempt it from liability, docs not extend to the use of the ordi- 
nary ways and means for the construction of the road, but to the 
use of such extraordinary powers only as the company itself could 
not exercise without having first complied with the conditions of the 
legislative grant of authority. 


Appgat from Robertson. Tried below before the Hon. D. 
M. Prendergast. 





a a. and 
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Suit was instituted by the appellant, James Cunningham, 
against the International Railroad Company, to recover dam- 
ages for personal injury alleged to have been received in 
November, 1872, while a passenger on the defendant’s line 
of railway, between Reynolds and Troupe. 

To this action defendant set up, as a special defense, that 
the section of road upon which the accident is alleged to 
have occurred and the train on which the alleged injuries 
were received were then in the exclusive possession and con- 
trol of Douglas, Brown, Reynolds & Co., persons who had 
contracted with the defendant to construct that portion of the 
road, and that the train upon which plaintiff was hurt was at 
the time being operated for the sole benefit of such contract- 
ors and by their agents, servants, and employés, and not by 
the servants, agents, or employés of the International Rail- 
road Company; and further, that said portion of railroad 
was not then open for the transportation of passengers, and 
defendant did not receive the plaintiff, nor authorize him to 
be received, as a passenger on the construction train. 

The court instructed the jury as follows: 

“That if the proof shows that the International Railroad 
Company contracted with Douglas, Brown, Reynolds & Co, 
for the construction of that portion of its road on which 
plaintiff was injured, and this portion of the road was then 
in possession and control of said contractors, and had not 
been turned over to or received by the company or opened 
for the transportation of passengers; and if the proof further 
shows that if the train on which the plaintiff was riding at the 
time the accident occurred in which he was injured was con- 
trolled alone by said contractors and used by them for the 
purposes of construction, and was run and managed by their 
servants, agents, or employés, or persons subject to their con- 
trol or direction, then the defendant would not be liable to 
plaintiff for damages for any injuries he may have received. 
The fact that the train was the property of the company will 
not render it liable, if the proof shows that at the time the 
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accident occurred it was in the exclusive control of the con- 
tractors, and was run and managed by them, their servants, 
agents, or employés. Nor would the fact that passengers 
were actually carried on the train and paid their fare make 
the company liable, unless it also appears that this was done 
by the permission of the company. In determining this 
question, you will be controlled alone by the preceding in- 
structions and the evidence before you, and will not permit 
your sympathies and prejudices to have any influence.” 

The evidence showed that Douglas, Brown, Reynolds & 
Co., by contract, had the right to run a construction train on 
the line of appellee’s road, and were not limited to that por- 
tion not at that time turned over to appellee; that the con- 
tractors required the use of the road for construction purposes, 
and that they “used the road for the purpose of transporting 
material used in construction, being cheaper transportation 
than by wagon”; “that the chief engineer of the road had 
notitied Douglas, Brown, Reynolds & Co., at a date prior to 
November, 1872, in writing, that carrying passengers and 
freight upon the trains under their control was contrary to 
their contract and should not be done, and any of their agents 
so doing would not be permitted to remain in their employ. 
Verbal instructions were also given them, at varions times, 
to the effect that nothing but materials and supplies neces- 
sary for construction should be carried on trains under their 
eontrol.” The portion of the road on which the injury oc- 
eurred was, at the time, under the control of the contractors, 
as was also the train and employés managing it, the road not 
having been turned over to the company. The appellant 
was on a car loaded with cross-ties when he was injured. 
His injuries consisted of having his hand crippled for life, 
serious bruises, &c. Verdict and judgment for the company. 


Hamman, for appellant. 
I. Appellee, in the absence of special statute authority and 
exemption, could not divest itself of responsibility for the torts 
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of persons operating its road, by transferring its corporate 
powers to other persons or by leasing its road to them. ( York 
and Maryland Line Railroad Co. v. Winans, 17 How., 30; 
Nelson v. Railroad Co., 26 Vt., 717; Chicago and Rock 
Island Railroad Co, v. Whipple, 22 Ill, 108; 1 Redfield Laws 
of Railways, pp. 590, 593, 705, 708.) 

IT. Appellee and Douglas, Brown, Reynolds & Co., in the 
use of the track or portion of the road which was completed 
though not turned over, as well as the portion they had con- 
structed and had turned over, and in running their train 
which was used in transporting material for construction 
purposes and supplies, did not sustain the relation of con- 
tractors and contractee. Appellee retained control of the 
construction train, and did control it. (Tlouston and Texas 
Central Railroad Co. v. Moore, 49 Tex., 31; Carman v. 8. & 
I. R. R. Co., 4 Ohio St., 414; Am. Lead. Cas., p. 649; 1 
Pars. on Cont., pp. 101-103.) 

Ill. When parties exercise by contract some chartered 
right or power of the company which they could not exercise 
independently of such charter, the company that has the 
charter must be held liable for all the injury which a third 
party sustains, whether between the company and the party 
exercising the chartered privileges the relation of master 
and servant, or contractor and contractee, as technically un- 
derstood and defined, exists. (O. and M. R. R. Co. v. Dunbar, 
20 Ill., 623; Railroad Co. v. McCarthy, 20 IIl., 385; Illinois 
Central Railroad Co. v. Finnigan, 21 IIL, 646; T. P. & W. 
R. R. Co. v. Runbold, 40 IIL, 148; Clark v. Corporation 
of Washington City, 12 Wheat., 54, 55, 59; Vermont Cen- 
tral Railroad Co. v. Baxton, 22 Vt., 365; 14 Ill, 85; 15 ML, 
72.) 

IV. When carriers undertake to carry passengers by the 
powerful and dangerous agency of steam, public policy and 
safety require that they be held to the greatest possible care 
and diligence. Nor is the liability any less because it was a 
construction or a freight train. (Houston and Texas Central 
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Railroad Co. v. Moore, 49 Tex., 31; Steamboat New World 
v. King, 16 How., 469; Philadelphia and Reading Railroad 
Co. vr. Derby, 14 Tlow., 486; March v. Concord Railroad Co., 
9 Foster,9; N. & C. R. R. Co. v. Messino, 1 Sneed, (Tenn.,) 
220.) 


V. It is not competent for a court to strip the jury of the 








noblest attribute of their nature—sympathy—as was done by 
the following instruction, viz.: “In determining this question, 
you will be controlled alone by the preceding instructions and 
the evidence before you, and will not permit your sympathies 
and prejudices to have any influence.” 


Davis & Beall, for appellee.—The general proposition of 
law is well settled, that railway companies are not liable for 
the tortious acts of contractors or contractors’ servants, and 
we can see nothing in the case at bar to take it out of the 
operation of the general principle. (Redfield Laws of Rail- 
ways, p. 503, sec. 129, et seq.; Reedie v. London and North- 
western Railway Co., 6 Rail. Cas., 184; Hobbitt rv. London 
and Northwestern Railway Co., 6 Rail. Cas., 188; Steel v. 
Southeastern Railway Co., 16 C. b., 550; Hutchinson +. York 
and Neweastle Railway Co., 5 Exch., 343; Quarman v. Bur- 
nett, 6 M. & W., 499; Painter v. Pittsburg, 46 Penn., 213; 
Blake v. Ferris, 5 N. Y., 48; 24 Barb., 355; 22 Ver., 170; 
3 Gray, 349; 8 Gray, 147; 41 Ill., 106; 2 Neb., 320; 1 Ala., 
366; 1 Allen, 9.) 

The cases cited by appellant in which persons coniracting 
to have work done have been held liable for negligence in 
the manner of doing it, or for the tortious acts of those em- 
ployed about the work, will, if closely examined, be found to 
be cases in which the contract, in terms, created only the 
ordinary hiring for service, or the party who let the work 
retained and exercised the control and direction of the em- 
ployés by whom the manual labor was done, or personally 
participated in the wrong complained of; and these cases do 
not infringe upon the rule, that the relation of master and 











CUNNINGHAM v. Rati~roaD Co. [Austin Term, 





Argument for the appellee. 





servant must really and substantially exist. The cases on 
this subject are collected in the American note to Holliday 
v. St. Leonards Co., 11 C. B., (N. 8.,) 209, and in a note to 
the case of Painter rv. Pittsburg, 3 Am. Law Reg., ( N.S.,) 358 ; 
Blake v. Ferrie, 5 N. Y., 54; McGuire v. Grant, 1 Dutcher, 
371; Brown v. Accrington Cotton Co., 3 IL. & C., 511, 519; 
Pack v. Mayor of New York City, 4 Seld., 222; Kelley v. 
Mayor of New York City, 8 N. Y., 432.) 

If it be conceded that the use of the cars of the railroad 
company was the exercise of a chartered right, still it would 
not affect the question of the appellee’s liability in the suit. 
It was not the office of the charter to create obligations or 
duties on the part of the company to third persons while con- 
structing its railroad. The obligation, if any, lies in the con- 
tract between the parties to it. No stranger can maintain 
an action on the contract. It does not create the relation of 
master and servant, nor raise a duty by implication the non- 
performance of which will give to third persons a right of 
action. The mere fact of exercising chartered privileges 
alone will not fix the liability. 

The same principle was distinctly recognized in the cases 
of Williams v. Jones, 3 H. & C., 256; Parkins v. Scott, 1 H. 
& C., 153; Ellis v. Sheffield Gas Consumers’ Co., 2 E. & B., 
767; Hole v. 8. & 8. Railway Co., 6 H. & N., 488; Storrs v. 
City of Utica, 17 N. Y., 104; Scammon v. City of Chicago, 
25 Ill., 424.) 

Tested by the principles of the above cases, it is obvious 
that the injury received, for which suit is brought, is too far 
removed from the act of the company to impose a liability 
for it upon the company. 

It did not result naturally or proximately from permitting 
the use of its cars in transporting men and materials in the 
construction of the road, but was caused directly by the un- 
authorized act of the employés of the contractors in trans- 
porting persons upon its said line of road before it was com- 
pleted and turned over to the company. The injury did not 
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result from any use of the cars of the company sanctioned 
by the contract, or which had its approbation and consent. 
The company’s consent was to the use of its cars for the lim- 
ited and specified purpose of transporting men and materials 
in the necessary work of construction of the road, in which 
operation those employed in the running of said cars would 
be necessarily under the immediate supervision and control 
of the contractors; and the contractors, and not the railroad 
company, would be responsible for their wrongful acts while 
so engaged. (Ashley v. Harrison, 1 Esp., 48; Fitzsimons v. 
Inglis, 5 Taunt., 534; Daniels v. Potter, 4 C. & P., 262.) 

And by our own court, in the case of Hale v. Dutant, 39 
Tex., 669, it was held, that the owners of a ferry franchise 
were not liable for injuries received while the ferry was under 
the control and management of lessees. In the case quoted, 
the counsel relied for recovery solely upon the ownership ot 
the ferry by the defendants, but the court asserted that the 
doctrine was not sustained by the authorities, and that the 
maxim respondeat superior did not apply. 


Bonner, Assocrate Justice.—The principal question un- 
derlying this case, and which arises upon the judgment over- 
ruling the demurrer of the plaintiff to the answer of defend- 
ant and upon the charge of the court to the jury, may be 
briefly stated as follows: 

Is the defendant-company liable in damages for the act of 
Douglas, Brown, Reynolds & Co., independent construction 
contractors, for an alleged negligent management of one of 
defendant’s trains, used and controlled by Douglas, Brown, 
Reynolds & Co., for construction purposes, upon that part of 
the road not completed and delivered to defendant ? 

There is a marked distinction between the liability of the 
master for the acts of an ordinary servant in the usual scope 
of his duties as such, and that of an employer for the acts of 
an independent contractor. 

This distinction rests upon the reasonable principle that, in 
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a proper case, the liability of the master should be commen- 
surate with the extent only of his right to control. ( Black- 
well v. Wiswall, 24 Barb., 355; Steel v. Railroad Co.,81 Eng. 
Com. Law, 550; Callahan v. Railroad Co., 23 Iowa, 562; 1 
Minor’s Inst. Com. and Stat. Law, 236, and the following 
authorities therein cited: 1 Pars. on Cont., 89, ef seq.; Quar- 
man v. Burnett, 6 M. & W., 499; Rapson v. Cubitt, 9 M. & 
W., 710; Milligan v. Wedge, 12 Ad. & EL., (40 Eng. Com. 
Law,) 737; Reedie v. Railway Co., 4 Exch., 244; Knight v. 
Fox, 5 Exch., 721; Overton v. Freeman, 11 Com. B., (73 
Eng. Com. Law,) 867; Chicago v. Robbins, 2 Black, 418, 428 ; 
Robbins v. Chicago, 4 Wall., 657, 679; Water Co. v. Ware, 
16 Wall., 566; Ellis v. Sheffield Gas Co., 2 El. & BI., (75 
Eng. Com. Law,) 767; Newton v. Ellis, 5 El. & BL, (85 Eng. 
Com. Law,) 124; Hole v. Railway Co., 6 H. & N., 497; Rail- 
road Co. v. Sanger, 15 Grat., 241, 242.) 

In the first relation, that of master and servant, the master 
has the right to direct the conduct of the servant and the 
mode and manner of doing the work, and hence his corre- 
sponding liability for an improper execution of the same. 
(Wood on Master and Servant, sec. 281.) 

“He is deemed the master who has the supreme choice, 
control, and direction of the servant, and whose will the serv- 
ant represents not merely in the ultimate result of the work, 
but in all its details.” (Shear. & Red. on Neg., sec. 73.) 

In the second relation, that of employer and independent 
contractor, there is no such control and direction by the em- 
ployer over the servant in the details of the work. 

«The true test * * * by which to determine whether 
one who renders service to another does so as a contractor or 
not, is to ascertain whether he renders the service in the 
course of an independent occupation, representing the will of 
his employer only as to the result of the work, and not as to 
the means by which it is accomplished.” (Shear. & Red. on 
Neg., secs. 76-79; 1 Red. on Railways, 505; Pack v. Mayor 
of City of New York, 4 Seld., 222.) 
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It is now the well-established doctrine in Europe and the 
generally prevailing rule in this country, that the ordinary 
relation of principal and agent and master and servant does 
not subsist in the case of an independent employe or con- 
tractor who is not under the immediate direction of the em- 
ployer. 

The leading case of Bush v. Steinman, 1 Bos. & P., 404, 
upon which is based the cases in England and in those States 
of the Union which hold the doctrine that the employer is 
liable for the acts of an independent contractor, has been 
shown by subsequent decisions not to be founded upon prin- 
ciple, and has been overruled by the great weight of author- 
ity. (Shear. & Red. on Neg., sees. 79, 82, and authorities 
cited; Hilliard v. Richardson, 3 Gray, 349, where, in an elab- 
orate opinion, the leading authorities on this subject are col- 
lected and reviewed; Chicago v. Robbins, 2 Black, 418, 428.) 

The subsequent and, in our opinion, better-considered de- 
cisions than that of Bush v. Steinman now follow the leading 
cases of Reedie v. London and Northwestern Railway Co., 4 
Exch., 244, to the effect that such employer is not thus liable 
for the acts of an independent contractor. (1 Red. on Rail- 
ways, ch. 20; Pierce on Amer. Railroad Law, 235, and au- 
thorities cited; Hilliard rv. Richardson, 3 Gray, 349; Railroad 
Co. v. Van Bayless, Tex. Ct. of App., in manuscript.) 

In the case of Railroad Co. v. Meador, 50 Tex., 87, this 
court, in commenting upon the above case of Railroad Co. r. 
Van Bayless, and which in principle was the same as the one 
now before the court, says: 

“The charge asked embraced a general principle which 
has been recognized by the Court of Appeals in a well consid- 
ered opinion revieiving the authorities. The correctness of the 
opinion reached in that case is not doubted. Whilst the road 
was being constructed by independent contractors, a con- 
struction train ran over and killed a mule belonging to Van 
Bayless, and it was held, that the railroad company was not 
liable. There was no duty to Van Bayless devolving upon 
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and neglected by the railroad; nor was any trespass on him 
or his rights incident to the proper performance of the con- 
tract.” 

That Douglas, Brown, Reynolds & Co. may have used, as 
a means to assist in carrying out their contract to construct 
the road, a train belonging to the defendant -company, and 
operated by servants primarily employed by it, would not, of 
itself, make the company liable for their acts, unless it had 
the immediate control and management of the train. 

To hold otherwise would virtually forbid parties to con- 
struct works of improvement, or perform many other acts, 
except by their own servants, unless at great peril for liability 
for actions of others over whom they have no immediate 
control. (Hale rv. Dutant, 39 Tex., 669, and the following 
authorities cited: Blackwell v. Wiswall, 24 Barb., 356, and 
26 Barb., 618; Felton v. Deall, 22 Vt., 173; Blake rv. Ferris, 
1 Selden, 51; Murch v. Railroad Co., 9 Foster, (N. H.,) 32; 
Fiske v. Framingham Man. Co., 14 Pick., 493; Blattenberger 
v. Schuylkill, 2 Miles, (Penn.,) 313; Peachey v. Rowland, 76 
Eng. Com. Law, 181.) 

In this case the evidence shows that the defendant used 
commendable diligence, more perhaps than the strict letter 
of the law might have required, to prevent the carriage of 
passengers on the construction trains, and it reasonably ap- 
pears that this was known to the plaintiff. His act in riding 
upon the train against the express wishes of the company, and 
before the road had been received and transportation of pas- 
sengers invited or allowed or the sale of tickets permitted, 
could not in law have constituted a contract upon the part of 
the company with him, and would, under the circumstances, 
have constituted such contributory negligence on the part of 
the plaintiff as should prevent his recovery against the de- 
fendant for a tort, unless willfully or wantonly committed, 
even had a right of action existed. (Robertson rv. Railroad 
Co., 22 Barb., 91; Railroad Co. v. Montgomery, 7 Ind., 474; 
Shear. & Red. on Neg., sec. 264.) 
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The principle that a railroad company cannot delegate to 
an employé its chartered rights and privileges so as to ex- 
empt it from liability, does not extend to the use of the 
ordinary ways and means for the construction of the road, 
but to the use of such extraordinary powers only as the com- 
pany itself could not exercise without having first complied 
with the conditions of the legislative grant of authority. 

Thus, after having first procured the right of way, the 
company can delegate to another lawful authority to enter 
upon the same and make its road-bed and perform other 
proper acts of construction; but it cannot delegate such law- 
ful authority without having first secured the right of way by 
donation, purchase, or the exercise of the right of eminent 
domain. (Meador v. Railroad Co., supra; Pieree on Amer. 
Railroad Law, 239, 240, and note.) 

There being no error apparent of record, the judgment of 
the court below is affirmed. 

AFFIRMED. 





ERWIN AND MAGALE v. WiturAmM H. Bowman. 


1. 'TRESPASS—SHERIFF.—A sheriff or constable who enforces by levy 
and sale the collection of a judgment in which he has an interest 
beyond his regular fees, is a trespasser; so also is the judgment 
creditor who directs or procures such levy or sale, after creating by 
contract such an interest in the officer. 

. CHARGE OF COURT—PRACTICE.—A judgment will not be reversed 
on account of an improper charge not specially complained of until 
after appeal, when, from an inspection of the evidence, it is mani- 
fest, that if, under a proper charge on the point, a verdict had been 
rendered for appellant,it should have been set aside. 

3. DISTINGUISHED.—This case distinguished from Longeope v. Bruce, 

44 Tex,, 438. 
4, TRESPASS—CONSTABLE.—A constable or sheriff who, being inter- 


to 


ested in a judgment beyond his legal fees, commits a trespass by 

levy and sale of the property of the judgment debtor, cannot set up 

in mitigation of damages the fact that the proceeds of sale were 
33 








514 Erwin v. Bowman. [Austin Term, 


Statement of the case. 


appropriated to pay the plaintiff's debt, when such appropriation 
was made without the request or assent of the plaintiff. 

5. DAMAGES.—The fact that property seized by an officer in violation 
of law, in such manner as to constitute a trespass, was incumbered 
at the time of seizure by a trust deed, will not avail the trespasser 
as a defense in a suit to recover damages by the party who executes 
the trust deed. 


APPEAL from Brazos. Tried below before the Hon. John 
B. Reetor. 

J. F. Magale, one of the defendants in the court below, 
recovered a judgment in the District Court of Brazos county 
against W. H. Bowman for the sum of $991.41. Writs of 
execution had been regularly issued on that judgment and 
the same kept alive. 

On the 14th day of April, 1873, the clerk of the District 
Court of Brazos county issued the last writ of execution upon 
the judgment directed to the sheriff or any constable of 
Brazos county. That fieri fucias was, in April, 1873, placed 
in the hands of defendant Erwin to be executed, who was at 
that time a constable of Brazos county. 

Erwin, by virtue of that execution, as constable, levied 
upon and took into his possession certain personal property 
of Bowman, and, after duly advertising, sold the same at 
public auction to the highest bidder, and applied the proceeds 
of sale to the satisfaction of the execution. 

Before making the levy and sale, there was a verbal agree- 
ment between Magale, the judgment creditor, and Erwin, 
constable, that Erwin should receive as compensation for his 
services in collecting the judgmeut one-fourth of the amount 
of collections made on it. 

On the 22d day of May, 1873, Bowman brought this suit 
against both Erwin and Magale for the seizure and conver- 
sion of his property. They justified under the fieri facias 
against Bowman issued from the District Court of Brazos 
county on the judgment in favor of Magale, under which the 
property of Bowman was seized and sold, and to the satisfac- 
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tion of which the proceeds arising from the sale had been 
applied, as shown by the officer’s return on the execution. 

Bowman replied, that if Erwin were such officer, he had, 
before the seizure, acquired an interest in the judgment above 
the amount of his fees as constable; that he had contracted 
with Magale to collect the judgment and to receive therefor 
one-fourth of the amount for collecting it, and Magale had 
transferred and set over to Erwin one-fourth of the judgment 
and of the amount he might collect thereon ; that Erwin had 
concealed from Bowman his interest in the judgment, and 
such interest disqualified Erwin to execute the writ so that 
he could not justify the seizure thereunder. There was de- 
murrer to the petition and to the replication, but no action 
of the court invoked on either. 

The evidence of Erwin disclosed that the judgment debtor 
( Magale) agreed to give Erwin two hundred dollars, or about 
one-fourth of the judgment. The evidence also showed that 
Erwin, after making the levy upon horses and buggies of 
Bowman, used them before sale, on one occasion going with 


one of the horses and a buggy for several days on a hunting 
expedition. The testimony of Magale was, that he agreed to 
give Erwin one-fourth of the judgment if he collected it 
nothing if he did not. The money resulting from the sale 
of the property, according to Erwin’s testimony, was all paid 
over to Magale, less legal fees, he determining to look to 
Magale for payment under his contract. 

B. TH. Davis testified that he had paid, as the attorney of 
Magale, to Erwin, the amount Erwin was to receive on the 
contract out of the money realized from the sale, and a buggy 
levied on which was bid in for Magale. One Hill had a deed 
of trust on four of the buggies to secure a debt due him from 
Bowman. 

The court gave, among others, the following charge, which 
was assigned as error, viz.: “If you find from the evidence 
that at the time of the levy of the execution issued 14th of 
March, 1873, on the property mentioned in the exhibit at- 
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tached to said execution, the defendant L. Erwin was a con- 
stable of Brazos county and the property levied on was the 
property of plaintiff, then you will find for plaintiff against 
both of the defendants, if you believe from the testimony 
that at the time of the levy and sale of said property the de- 
fendant L. Erwin was a constable as aforesaid and had an 
interest in the judgment or its proceeds, upon which said 
execution was founded, beyond his regular fees of office.” 

The second general charge of the court was as follows: 
“Should you find for plaintiff, the measure of damages will 
be the value of the actual interest of plaintiff in the property 
sold by Erwin at the time of sale and the direct and immediate 
damages resulting to the benefit of plaintiff.” Appellants, in 
argument, objected to the giving of this charge when consid- 
ered in connection with the following portion of a charge 
given at plaintiff’s request, viz.: “And this part of the damage 
cannot be diminished, should you find as above, by the fact 
that the proceeds of the property may have been appropriated 
to a debt owed by plaintiff to any one.” 

The value of the property fixed by witnesses was the 
amount it brought at the sale, viz., $970. Verdict and judg- 
ment for Bowman for that amount; from which Erwin and 
Magale appealed. 


Davis § Beall, for appellants. 

I. In the first general charge there was manifest error, even 
conceding that an interest in the judgment would disqualify 
the constable from executing the fieri fucias, because it in 
terms absolutely fixes the liability of the defendant Magale, 
upon the finding of the jury, “that at the time of the levy 
and sale under the execution Erwin was a constable, and had 
an interest in the judgment or its proceeds beyond his reg- 
ular fees.” The liability of Magale is not made to depend 
upon any instruction or direction given, or any act done by 
him respecting the levy of the fieri facias, but solely, under 
the charge of the court, upon the official character of Erwin 
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and his interest in the fieri facias at the time. Non constat 
that Magale caused the levy to be made by Erwin, or that he 
ever intended that it should be so made; and yet that is the 
very gravamen of the plaintiff’s case against the defendant 
Magale. The doctrine is well settled, that a party is answer- 
able only for the validity of the process—not for any irregu- 
larity of the sheriff in executing it, unless committed by his 
orders. (2 Hill. on Law of Torts, p. 215, sec. 33; Cogburn 
v. Spence, 15 Ala., 549; Vinton v. Weaver, 41 Maine, 430.) 

And whether a subsequent assent to the trespass will or 
will not make him a trespasser ab initio, such assent must be 
clear and explicit and founded on a clear knowledge of the 
trespass. (West v. Shockley, 4 Harring., 287; Kreger v. 
Osborn, 7 Blackf., 74; Read v. Markle, 3 Johns., 523.) 

If. The court erred in its second general charge to the 
jury as to the measure of damages, especially when consid- 
ered in connection with that part of the charge given at 
request of plaintiff, which reads as follows: «And this part 
of the damage cannot be diminished, should you find as 
above, by the fact that the proceeds of the property may have 
been appropriated to a debt owed by plaintiff to any one.” 
(Yale v. Saunders, 16 Vt., 243; Stewart ¢. Martin, 16 Vt., 
397; Irish v. Cloyes, 8 Vt., 30; Clark +. Washburn, 9 Vt., 
302; Squire v. Hollenbeck, 9 Pick., 551; Pierce v. Benjamin, 
14 Pick., 356.) 


J. D. Thomas, for appellee. 

I. If Erwin was so interested in the judgment of Magale 
against Bowman that any part of the money to be collected 
thereon, above the amount of his fees as constable, was his, 
then he cannot justify the seizure under the writ. (Const. 
1869, art. 5, secs. 18, 21; Paschal’s Dig., arts. 995, 1014, 
1979; Powell v. Wilson, 16 Tex., 60,61; Carpenter v. Stil- 
well, 11 N. Y., 66,67; Mills v. Young, 23 Wend., 315; Sher- 
man v. Boyce, 15 Johns., 445, 446; Herman on Executions, 
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secs. 205, 206; Rorer ou Judicial Sales, sees. 594, 1024, 1028; 
Crocker on Sheriffs, sec. 2, and authorities there cited.) 

II. If.the interest of Erwin in the judgment defeats the 
defense that the seizure was by an officer under an execution, 
then defendants cannot set off against damages for the value 
of the property taken the fact that such value has been cred- 
ited on the execution. (Paschal’s Dig., arts. 3445, 3445; Dun- 
ean v. Magette, 25 Tex., 249, 250; McMichael v. Mason, 13 
Penn. St., 214; Dallam ». Fitler, 6 Watts & Sarg., 323; Han- 
mer v. Wilsey, 17 Wend., 91.) _ 


Goutp, Assocrate Justice.—The policy of the law forbids 
a sheriff or constable to enforce an execution for his own ben- 
efit, and the court did not errin so much of the charge as held 
Erwin, the constable, liable as a trespasser, if at the time of 
the levy and sale he had an interest in the judgment or its 
proceeds beyond his regular fee as constable. (Paschal’s 
Dig., art. 995; Carpenter v. Stillwell, 11 N. Y., 66; Mills v. 
Young, 23 Wend., 315; Rorer on Judicial Sales, sees. 594, 
1024, and references; Riner v. Stacy, 8 Humph., 288.) 

If either levy or sale was made by the direction or procure- 
ment of Magale, the judgment creditor, after having by his 
contract with Erwin made him so interested, then he, too, was 
a trespasser. The charge of the court as to Magale’s liability, 
however, was not so qualified. As given, the charge was 
erroneous; for it assumed that Magale was a trespasser if 
Erwin was interested in the proceeds of the execution levied. 
But our opinion is, that this error in the charge did not preju- 
dice the defendant Magale, and does not, under all the cir- 
cumstances of the case, justify a reversal of the judgment. 
It was beyond controversy that if Erwin was so interested as 
to be a trespasser, he became so through his contract with 
Magale, and the latter thereafter indemnifying him and ac- 
cepting the proceeds of the sale, adopted the constable’s acts 
in levying and selling as his own. Magale’s liability, under 
the circumstances, was scarcely more questionable than if he 
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had been present and assisted at the original levy. The in- 
demnifying bond was but one of the circumstances fixing that 
liability, and in that respect the case is clearly distinguishable 
from Longcope v. Bruce, 44 Tex., 438. 

Although Magale set up the defense that he had not par- 
ticipated in Erwin’s trespass, the record fails to show that 
this defense was actively urged at the trial. No charge is 
found, asked for Magale, presenting that defense, and the 
motion for new trial fails to show that the attention of the 
court was called to the error in the charge on that point. 
Indeed, whilst the assignment of errors objects to the para- 
graph of the charge embodying this error, the objection spec- 
ified in the assignment is only on the question of Erwin’s 
interest and the vagueness of the charge. The objection to 
the charge as injurious to Magale, apart from Erwin, does 
not appear to have been made below, or to be intended to be 
one of the errors assigned. ‘The evidence fixing the liabil- 
ity of Magale, if Erwin was liable, was such, that if, under a 
proper charge, the jury had found in his favor, though find- 
ing against Erwin, the verdict should have been set aside. 
Under these circumstances, we think that the error in the 
charge has not operated to the injury of Magale, and does 
not entitle him to a reversal of the judgment. 

The defendants claimed that the property levied on had 
been sold for its full value and the proceeds applied to the 
satisfaction of Magale’s judgment against plaintiff Bowman, 
and complain that the charge of the court precluded them 
from obtaining a reduction of damages below the actual 
value of the property taken, by reason of that fact. 

This appropriation by the trespassers of the proceeds of the 
property wrongfully converted without the request or assent 
of the owner, cannot avail them as claimed. (Dallam v. Fit- 
ler, 6 Watts & Sarg., 323; McMichael v. Mason, 13 Penn. 
St., 214; Hanmer rv. Wilsey, 17 Wend., 91.) 

The property seized, though incumbered by a deed of trust, 
was taken from the possession of Bowman, and his right to 
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sue for its conversion and to recover its value was, we think, 
unaffected by the trust deed. 

The plaintiff recovered but the value of the property 
wrongfully converted, and the judgment must be affirmed. 


AFFIRMED. 





J. N. Murrett v. R. F. Scorrt. 


1, CREDITOR AND SURETY.—Where a creditor has personal seeurity, 
and, in addition, has a mortgage or other collateral security for the 
same debt, the surety, upon discharging the debt, is entitled to have 
the collateral security assigned to him; and if the creditor loses it, by 
negligence or by design, so that the surety cannot be subrogated to 
it upon his discharging the principal debt, the surety is discharged 
to the extent of the collateral security so lost. 

2. SURETY—TRUSTEE.—If, however, such collateral seeurity is coufided 
toa trustee, the common agent of both owner and creditor, the cred- 
itor cannot be charged as bailee of the trust property. If the ered- 
itor procures or connives at the mismanagement of the trustee, he 
may be held responsible for the result of such mismanagement. 

3. TRUSTEE—CREDITOR.—A trustee is not an agent of the creditor to 
such an extent as to render the creditor responsible for his want of 
diligence in executing the trust, nor will the subsequent assent by 
a creditor to what the trustee has already wrongfully done or neg- 
lected, relate back and make the creditor responsible for a loss to 
the trust fund already ineurred, 


Apprat from Cooke. Tried below before the Hon. J. A. 
Carroll. 

Action was brought in the District Court of Cooke county, 
May 1, 1877, by R. F. Scott, against J. N. Murrell, J. M. 
Hobbs, and William H. Hobbs, executor of John R. Hobbs, 
to recover a balance alleged to have been due upon a prom- 
issory note for the sum of $910, dated January 17, 1876, 
due six months after date, bearing interest at the rate of four 
per cent. per month from maturity, signed by said J. M. 
Hobbs, John R. Hobbs, and Murrell, and payable to R. F. 
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Scott. No evidence of the suretyship of either of the three 
appears on the face of the note. 

Murrell pleaded, first, that he was not a principal in the 
note, but only surety for J. M. Tlobbs; second, that he was 
a surety on the note for J. M. Hobbs; that at the time of its 
execution J. M. Hobbs, in order to better secure the same, 
executed a trust mertgage upon a stock of range horses worth 
$3,000, and that Scott negligently and wrongfully Jost the 
greater part of said mortgage security, so that Murrell could 
not be subrogated to the same upon discharging said note. 

On the 17th of July, 1877, this cause, after being post- 
poned as to defendant William H. Hobbs because twelve 
months had not elapsed since his qualification as executor, 
was tried before a jury as to the other defendants, and re- 
sulted in a judgment against J. M. Hobbs, as principal, and 
Murrell, as surety, for $850, the same being the full amount 
due upon the note. From this judgment, after his motion 
for a new trial was filed and overruled, Murrell brought the 
case up by writ of error. 

The verdict on which the judgment was rendered was as 
follows, viz.: “We, the jury, find the defendant Murrell a 
surety to plaintiff’s note, and find for plaintiff a judgment 
for $1,011.10.” The plaintiff entered a remittitur for $160.10. 

It should also be stated that the defendant pleaded that the 
mortgage was intended as additional security, and that one Pot- 
ter was named therein as trustee, with power to sell the horses 
and apply the proceeds of sale to the payment of the debt. 

It was also averred that, by the consent of appellee and 
over the protestations of appellant, the trustee neglected his 
duty under the trust, and, by carelessness and mismanage- 
ment, permitted the trust property in a large measure to be 
lost. By reason thereof it was insisted that appellant was dis- 
charged from all further liability on the note. The evidence 
upou the defense was conflicting. 

The fifth instruction by the court was as follows, viz.: “ A 
trustee, in accepting and performing his duty as such, will 
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look to the instrument creating the trust for his guide in per- 
forming such trust. Ie will not, as a matter of legal right 
or liability, be required to do or perform any act not expressly 
required by the terms of the instrument creating such trust.” 

‘The court charged the jury in its sixth charge: «The plain- 
tiff was not legally bound to require the trustee (Potter) to pro- 
ceed to carry out the terms or conditions of said trust deed, 
and any failure or default of Potter to fully carry out said 
trust will not affect the legal right of the plaintiff to recover 
said note, unless it is further shown that such failure or de- 
fault was procured by the fraudulent acts or procurement of 
plaintiff, or expressly authorized by him.” 

Appellant asked the court to charge the jury 

“1. C. C. Potter, the trustee, was the agent of both J. M. 
Hobbs and R. F. Scott. If any of the property mentioned 
in the trust mortgage was lost by the want of ordinary dili- 
gence or by the mismanagement of said Potter, you will find 
for defendant Murrell, if the amount of the property so lost 
was equal in value to the balance due upon the note sued on; 
and you will in like manner find for said defendant, if the 
value of said property so lost has not been established by proof. 
If the proof should show the value of said property so lost, 
and that said value is not equal to the amount due upon said 
note, then you will, as to said defendant, deduct the value of 
said property from the amount due on said note. 

«2. If any of the property mentioned in said trust mort- 
gage was lost by the want of ordinary care or by the mis- 
management of said Potter, and plaintiff consented to the 
acts and omissions to act of said Potter which caused the loss 
of said property, or ratified or agreed to the same after said 
acts or omissions to act, you will find for defendant Murrell 
in accordance with the first instruction herein requested.” 

Both of these charges were refused and exceptions taken. 


W. O. Davis and Walton, Green ¢ Hill, for plaintitf in error. 
I. Though Murrell does not appear on the face of the note 
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sued on to be a surety, yet it can be shown by parol evidence 
that he was in fact a surety, and that Scott knew this at the 
time he accepted the note in order to let in a defense which 
Murrell has against Scott, founded on the laches and willful 
acts of Scott, resulting in the loss of a collateral security to 
which Murrell would have been subrogated upon his discharg- 
ing said note. 

Murrell does not appear on the face of said note to be sure- 
ty, but the proof showed that he was in fact surety for J. M. 
Hobbs, the principal, and that this was known to Scott at the 
time he accepted the note; and the jury so found in their 
enna Baye rv. Cruger, 8 Tex., 67, 68; Sanit v. Doak, 
3 Tex ; 1 Pars. on Notes and Bills, 233; 2 Am. Lead. 

Cas., se, ot —448.) 

II. A power of sale given in a mortgage draws to it, by 
implication, the authority to do all things necessary to render 
the power effective, and imposes a corresponding legal liabil- 
ity. (Story on Agency, 58; Perry on Trusts, 6027.) 

Ill. Where a creditor bas personal security, and, in addi- 
tion to it, has a mortgage or other collateral security for the 
same debt, the surety, upon discharging the debt, is entitled 
to have the collateral security assigned to him; and if the 
creditor loses it, by negligence or by design, so that the surety 
cannot be subrogated to it upon his discharging the princi- 
pal debt, the surety is discharged to the extent of the collat- 
eral security so lost. (Sublett v. McKinney, 19 Tex., 444; 
King v. Baldwin, 2 Am. Lead. Cas., 394-411; 2 White & 
Tudor’s Lead. Cas. in Eq., p. 1890; Hayes v. Ward, 4 Johns. 
Ch., 123; Jones on Mort., sees. 1770, 1771; Story on Agency, 
secs. 90, 252-260; Herm. on Chat. Mort., sec. 157; Am. Lead. 

Cas., pp. 352, 402; Rees v. Berrington, 2 White & Tudor’s 
Lead. C as. in Kq,., ( Notes,) pp- 370. 374-378 : Goode vy, Com- 
fort, 39 Mo., 325; Taylor v. Stearns, 18 Grat., 266; 49 TIL, 
370; Sherwood v. Saxton, 63 Mo., 78; Story’s Ea. Jur., sec. 
325.) 


IV. If Potter, the trustee, wrongfully postponed the sale 
> , stully post) 
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and suffered the security to become lost, and Seott consented 
to the acts of Potter, or ratified them after they were per- 
formed, Murrell should be discharged to the extent of the 
security so lost. 

V. If trustee Potter negligently and wrongfully suffered 
the mortgage security to be lost, Scott would have a cause of 
action against Potter, which would go to the surety upon his 
payment of the debt; but if Scott consented to the acts of 
Potter, ratified them, or stood by, knowing what was being 
done, and interposed no objection, or was designedly absent, 
he thereby waived all right of action against Potter, and 
Murrell cannot succeed to it through Scott, and should be 
discharged, the same as if Scott had closed the mortgage 
itself. 

VI. Trustee Potter was Scott’s agent to collect the note, 
and an offer to pay the note made to Potter by Murrell was 
the same as if made to Scott. (Story on Agency, sees. 86- 


105.) 


Sparks ¢ Barrett, for defendant in error.—We do not deny 
that the appellant, under the statute, (Paschal’s Dig., art. 
4785,) had the legal right to present to the court the issue of 
suretyship, and to invoke its judgment as a protection to 
him, as against his principal. This is clearly the sense of 
this statute, and to this extent only it modifies the common 
law. Before the enactment of this statute, no such a plea 
could be entertained for any purpose; for those who had 
bound themselves as co-obligors or co-makers of a joint and 
several contract, could not show that they were sureties when 
they appeared as principals in the contract; (Kingsbery v. 
Vernon, 3 Sannd., 361;) and such is now the rule in both 
England and this country. (Deberry v. Adams, 9 Yerg., 52; 
Tlerm. on Est., 474.) 

There was no issue between the makers of the note upon 
this question, but the plea of appellant was in the nature of a 
confession and avoidance, and purported to set up a defense 
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as against the holder of the note. That such a plea could 
not be entertained, was decided by this court at an early day. 
(Scott 7. Dewees, 2 Tex., 153.) And though there was a 
divided court in the case above cited, Judge Ifemphill clis- 
senting in this and in a subsequent case presenting the same 
question, (Ritter v. Hamilton, 4 Tex., 327,) yet as early as 
the case of Ennis r. Reynolds, 6 Tex., 85, the question was 
finally settled as above stated, Chief Justice Hemphill say- 
ing: “I did not concur in the decision made in Scott v. De- 
wees nor in that of Ritter v. Hamilton, but those decisions 
have settled the law for the court, and I do not feel author- 
ized to dissent further or to depart from the rules established 
by those cases.” 

We take it, therefore, that to entitle one of several makers 
of a note to the privilege of showing that he was a surety for 
any other purpose than that expressed in the statute above 
quoted, he must have signed as a surety. (6 Tex., 325.) 

The cases cited by appellant in support of his plea, (Smith 
v. Doak, 3 Tex., 215, and Burke v. Cruger, 8 Tex., 67,) do 
not apply in eases like this, as explained in Ritter v. Hamil- 
ton, 4 Tex., 327. 

It was certainly as much the duty of the makers of the note 
to pay it off promptly on its maturity, as it was of the holder 
to collect it. And for the purpose of availing the benetit of 
the trust fund, the trustee in the mortgage was the agent of 
the mortgagor, and the creditor cannot be prejudiced by the 
acts or omissions of the trustee, unless he is chargeable in 
some way with the mismanagement of the trustee. (Smith rv. 
Kinney, 33 Tex., 283; Ward v. Newell, 37 Tex., 261.) 


Hancock, West & North, also for defendant in error.—Potter, 
the trustee named in the deed of trust on the stock of horses 
given to secure the note, was not bound to incur the risk, 
expense, and trouble of taking and retaining bodily posses- 
sion of the horses, either before or after the making of the 
note, unless required to do so by the terms of the trust deed 
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or by Hobbs; and Murrell, as security for Hobbs, has no 
right of action against Scott for the acts of Potter done or 
omitted with Scott’s approval, in accordance with the terms 
of the trust deed, or not required by its terms or by Scott. 
(2 Wash. on Real Estate, 3d ed., p. 81; Finlay v. Merriman, 
39 Tex., 56; Ferguson rv. Reed, 45 Tex., 582.) 

Potter, the trustee in the mortgage, while proceeding under 
the mortgage at Scott’s request, was not Scott’s agent alone; 
he was a stakeholder, trustee, and agent for all parties; and 
Scott could only be liable to Murrell for such torts or gross 
negligence of Potter as he (Scott) directly caused. (Ward v. 
Newell, 37 Tex., 264; Kennedy v. Briere, 45 Tex., 308.) 


GouLp, AssocraTte Justice.—One of the propositions of 
plaintiff in error is thus stated: “ Where a creditor has per- 
sonal security, and, in addition, has a mortgage or other col- 
lateral security for the same debt, the surety, upon discharging 
the debt, is entitled to have the collateral security assigned 
to him; and if the creditor loses it, by negligence or by design, 
so that the surety cannot be subrogated to it upon his dis- 
charging the principal debt, the surety is discharged to the 
extent of the collateral security so lost.” This proposition is 
supported by the authorities cited by counsel, and is regarded 
as established law. 

Where the mortgaged property or other collateral security 
is intrusted directly to the creditor, he becomes a bailee, and 
is liable for injuries to the trust fund growing out of his neg- 
ligence or misfeasance as such bailee. (2 Am. Lead. Cas., 
5th ed., p. 401; 3 Lead. Cas. in Eq., p. 554; Brandt on Surety- 
ship, sec. 384.) 

Where, however, the property is placed, not in the hands 
of the creditor, but in the hands of a trustee, the common 
agent of the owner and the creditor, the creditor is not a 
bailee, and is not chargeable as such. In accepting the deed 
of trust, he doubtless assumes some new obligations; but so 
long as he discharges those obligations, he is not responsible 
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for the negligence or mismanagement of the trustee. If he 
procures or connives at such negligence and mismanage- 
ment, they may well be imputed to him as his own. But 
the proposition that the trustee is the agent of the creditor in 
such a way as to make the creditor responsible for the trus- 
tee’s want of diligence, is one to which we do not assent; nor 
are Wwe prepared to affirm as law that a subsequent ratifica- 
tion or assent by the creditor to what the trustee had already 
done or neglected to do, will relate back and make him re- 
sponsible for a loss to the trust fund already incurred. 

It follows from these views that the court did not err in 
refusing the instructions asked. 

In regard to the charge as given, it is not, perhaps, a full 
presentation of the law of the case, but it is not believed that 
the parts complained of embody such error as operated to 
the material injury of the plaintiff in error. The postpone- 
ment of the sale and the appointment of an incompetent 
agent to take charge of the stock, seem to be the main 
grounds of complaint against the trustee. In regard to the 
postponement, the evidence is that it was the act of the trus- 
tee at the request of the principal debtor, the owner of the 
trust property; and if, under the circumstances, it was wrong- 
ful, it was not, so far as the evidence shows, procured by the 
creditor Scott or assented to by him in advance, But, aside 
from this, it is not perceived that the charge, in so far as it 
may bear on this point, is subject to any further objection 
than that it is not sufficiently full and explicit. In so far as 
the charge bears on the liability of Scott for the neglect or 
mismanagement of the trust property by the trustee, it is 
believed to be substantially correct. 

We see no reason to believe that the jury were misled by 
anything in the charge to the prejudice of the plaintiff in 
error. The judgment is affirmed. 


AFFIRMED. 
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On Mortron ror REHEARING. 


GovuLp, AssocraTE Justice.—In overruling the application 
for rehearing in this case, we remark— 

Ist. That the assumption that there was a contract between 
Murrell and Scott, (whether it be intended that it was but a 
part of the original transaction in which the note sued on was 
given, or that there was a subsequent and separate contract 
between them,) by virtue of which Scott was bound to resort 
primarily to the deed of trust and to use diligence in having 
it speedily enforced, is, under the pleadings and evidence in 
the record, unauthorized. 

2d. The assumption that Scott stood by and assented to 
the employment by the trustee of an incompetent person to 
take charge of the stock, is unauthorized by the evidence. 
The charges of the court have reference to the pleadings and 
the evidence in the case. Whether a creditor might not by 
his conduct, without any fraudulent intent, preclude himself 
from suing the trustee for mismanagement, and thereby dis- 
charge the surety, is a question on which we do nof feel called’ 
to pass. The charge of the court relieved the st~ ty to the 
extent of any loss growing out of the “misconduct of Potter, 
aided or abetted by plaintiff’; and, with reference to the 
pleadings and evidence, we repeat the remark that it was 
substantially correct. 

3d. The surety, instead of paying off the note and himself 
assuming the place of the ereditor, has seen fit to rely on 
defenses based on the idea that the trustee, in the care and 
management of the trust fund, was but the agent of the 
creditor. If the result be one of some hardship as to him, 
that constitutes no sufficient reason for reversing the judg- 
ment. 

MOTION OVERRULED. 
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W. Kitiesrew et At. v. F. S. StockpaLtr, ApM’R. 


LIMITATION.—See statement of this case for facts pleaded in a suit to 
recover judgment on promissory notes which, though they may 
have rendered the petition bad on general demurrer for want of 
sufficient averments of ownership of the totes, constituted a suffi- 
cient commencement of a suit to stop the running of the statute of 
limitations. The amendment of a petition thus defective is not the 
commencement of a new suit. 


Error from Falls. Tried below before the Hon. D. M. 
Prendergast. 

This suit was submitted as an agreed case. The agree- 
ment is too lengthy for insertion, and only so much of its 
contents will be stated as we believe necessary to understand 
the opinion. 

Suit was brought on the 26th of March, 1874, by F. 8. 
Stockdale, as adminisirator of Peyton Lytle’s estate, in which 
he prayed for judgment on two promissory notes set forth 
in the petition, one dated January 4, 1861, the other January 
14, 1861; the first for $5,000, due on the 1st of January, 
1862, and payable to the order of D. E. Crossland, adminis- 
trator of the estate of Angelina B. Eberly, deceased; the other 
for $1,033.25, payable to the order of the same party and due 
twelve months after date. Both notes were made by J. A. 
Fortune, William Killebrew, and C. V. Fortune. The appel- 
lee also sought the foreclosure of a mortgage. 

The suit was brought against Killebrew personally and as 
the executor of the will of J. A. Fortune, deceased, and 
against J. A. Fortune, Jr., who was sued as administrator of 
the estate of C. V. Fortune, deceased. The petitioner alleged 
that his intestate (Peyton Lytle) «was the grandson of Ange- 
lina B. Eberly, deceased,” and her sole surviving descendant, 
and therefore her sole heir and the only distributee of her 
estate, which was settled; that Angelina B, Eberly’s estate was 
finally closed in Calhoun County Court in 1868, and by its 
order all assets and property of her estate were set over and 

34 
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delivered to said Lytle, by reason whereof “and of what 
> said notes have become and 
are payable and due to plaintiff Stockdale, as administrator 
of Lytle, deceased. 


before appears in the petition’ 


The original petition seems to have been deficient in not 
containing in terms a distinct averment of fiduciary owner- 
ship of the notes, or that they were assets turned over to 
Lytle as heir of Mrs. Eberly. This was corrected by amend- 
ment, after defendants below had demurred and excepted 
generally and specially, and by answer set up the defense of 
limitation. 


Jackson § Jackson, for plaintiffs in error.—It will suffice, 
we think, to merely state our position: that if the original 
petition failed to state a cause of action in favor of the plain- 
tiff, then it did not arrest the statute of limitations. (Tlen- 
derson v. Kissam, 8 Tex., 46; Pridgin v. Strickland, 8 Tex., 
427; Williams v. Randon, 10 Tex., 74; Ayres v. Cayce, 10 
Tex., 99; Erskine v. Wilson, 20 Tex., 80; 1 McLean, 86; 
5 Cranch, 611.) And as the agreed case admits that no 
amended petition was filed until after March 30, 1874, the 
conclusion is inevitable, that, so far at least as Killebrew 
individually and as C. V. Fortune’s representatives are con- 
cerned, there was and is error in overruling their defense 
of limitation, and the entire judgment must be reversed. 
Finally, if we are right in respect of only one of the notes, 
the result of the case must be the same, so far as this court 
is now concerned. 


W. B. Ford, also for plaintiffs in error. 


Baylie Peyton and Peeler, Montgomery § Fisher, for defend- 
ant in error.—If the petition was defective, it was only so for 
the want of a clear and distinct averment of ownership, and 
was the proper subject of amendment. The amended peti- 
tion set up no other or different cause of action, being iden- 
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tically the same notes and mortgages. The original petition, 
therefore, arrested the statute of limitations. 

“Tt cannot be said, if the original petition is merely want- 
ing either in the fullness or clearness of its statement of the 
-ause of action, that the amendment covering such defects is 
the commencement of the suit. If it appear from the peti- 
tion that the defendant is complained of for a valid cause of 
action, however defectively it may be presented, the statute 
of limitation in his favor will be stopped.” (Scoby rv. Sweatt, 
28 Tex., 720; Kinney v. Lee, 10 Tex., 155; Coles rv. Portis, 
18 Tex., 156; Becton v. Alexander, 27 Tex.. 667; Thouvenin 
v. Lee, 26 Tex., 614; Lee rv. Boutwell, 44 Tex., 151.) 

In all the cases where the plea has been successfully inter- 
posed to an amended petition, it set up a new, distinct, and 
different cause of action. In Haddock v. Crocheron, 32 Tex., 
279, the original suit was on a promissory note executed by 
a member of the firm, in the firm name, after the dissolution 
of the firm and without the authority of the other members, 
all of which was pleaded by them. The plaintiffs amended, 
setting up and suing upon the original note; but more than 
four years had elapsed, and the plea was sustained as to it. 

In Ayres rv. Cayee, 10 Tex., 107, the original suit was upon 
a mortgage which had been merged into a judgment, and 
more than ten years after such judgment had been obtained. 
Plaintiff amended, setting up and relying upon this judgment, 
and the plea of limitation was sustained as to it. 

In Williams v. Randon, 10 Tex., 74, the petition declared 
that the defendant “undertook and promised to pay,” with- 
out alleging the promise to be in writing, which the court 
held to import a parol promise. The plaintiff amended, set- 
ting up a written promise or obligation different in amount. 
The court held that the amended petition could not refer back 
and interrupt the running of the statute of limitations. 


B. L. Aycock, also for defendant in error. 
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GouLp, Associate Justice.— Although the petition may 
have been bad on general demurrer for want of sufficient 
averments of ownership of the instruments sued on, it was a 
sufficient commencement of suit on those instruments to stop 
the running of the statute of limitations. The subsequent 
amendment of the petition correcting or supplying its defects 
as a petition on the same notes and mortgages, was not the 
commencement of a new suit. The judgment is affirmed. 


AFFIRMED. 





Crty oF Bryan v. Pace & Sts. 


MUNICIPAL CORPORATIONS—CONTRACT.—The charter of the city of 
Bryan provides for the exercise by ordinance of the power to employ 
legal counsel ‘‘for the assistance of the common council, and to 
prosecute in behalf of the corporation in criminal cases, and to in- 
stitute and defend civil suits in their behalf.’ In the absence of an 
ordinance providing for the exercise of this power, the mayor of 
the city employed attorneys to give a legal opinion touching matters 
involving the interests of the city, which was afterwards read at a 
meeting of the council, in connection with other opinions, and acted 
on. Ina snit against the city by the attorneys for professional serv- 
ices: Held— 

1. The power of the city being limited by the charter, it could 
not make a valid contract except in pursuance of an ordinance. 

2. The city could not be bound by an implied contract. 

3. The subsequent use made of the opinion by the common 
council created no legal obligation on the city. 

4, The attorneys were bound to know the limitations on the 
authority of the city officials, and rendered the service at their own 
hazard. 


APPEAL from Brazos. Tried below before the Hon. Spen- 
cer Ford. 
The opinion states the case. 


John N. Henderson, for appellant. 


I. The court erred in rendering its judgment for plaintiffs, 
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the plaintiffs offering no ordinance authorizing the contract 
by the mayor, or ratifving such a contract. (Charter of City 
of Bryan, Special Laws 12th Leg., 2d Sess., p. 121; Marsh 
v. Fulton County, 10 Wall., 677; Cooley’s Const. Lim., 2d 
ed., pp. 195, 204; Zottman v. San Francisco, 20 Cal., 96; 
Herzo v. San Francisco, 33 Cal., 145; Mayor of Baltimore 
v. Eschbach, 18 Md., 276; City of Leavenworth v. Rankin, 
2 Kan., 357, 371.) 

If. The court erred in rendering judgment for the plain- 
tiffs, the defendant having shown by evidence that the city 
of Bryan never passed an ordinance authorizing the employ- 
ment of plaintiffs to prepare a professional opinion for the 
use of defendant on the legality of the municipal election, 
and the defendant having shown that no ordinance had ever 
been passed by said city of Bryan ratifying such employment 
of plaintiffs. 


Page § Sims, for themselves.—Appellant, by its mayor, hav- 
ing retained appellees for work in the line of their profession, 
and secured that work, used and acted upon it in its corporate 
capacity and had the benefit of it, though a municipal corpo- 
ration with limited powers, is bound to appellees upon an 
implied assumpsit, in the absence of any city ordinance au- 
thorizing or making the retainer for the reasonable value of 
the services so rendered. (Lewis v. San Antonio, 9 Tex., 
70; Sturtevants vr. Alton, 3 MeL., 393; Fanning rv. Gregoire, 
16 How., 524; San Francisco Gas Co. v. City of San Fran- 
cisco, 9 Cal., 453; (overruled 20 Cal., 33, 96, 134;) Bissell v. 
Jeffersonville City, 24 How., 300; Supervisors v. Schenck, 5 
Wall., 772; Hitchcock rv. City of Galveston, 6 Otto, 350, 351; 
State Board of Agriculture rv. Citizens’ Street Railroad Co., 
47 Ind., 407; Maher rv. Chicago, 38 IIl., 266; Argenti v. San 
Francisco, 16 Cal., 256; Silver Lake Bank v. North, 4 Johns. 
Ch., 370; De Voss v. City of Richmond, 18 Grat., 338; Za- 
briskie v. Cleveland and Cincinnati Railroad Co., 23 How., 
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400; Conley v. Columbus Tap Railroad Co., 44 Tex., 581- 
583; Parish v. Wheeler, 22 N. Y., 62.) 

Appellant, acting in the line of her duties as a deputed 
arm of government, is limited and restricted to the exercise 
of her legislative offices by ordinance, as prescribed in her 
charter; but when appellant assumes the role of a private 
individual or private corporation, as in the case at bar, she is 
governed by the general law as to liability for contracts and 
the mode of fixing such liability. (De Voss v. City of Rich- 
mond, 18 Grat., 338 ; Field on Corp., sees. 259-263, 266, 273 ; 
Barry v. Merchants’ Exchange Co., 1 Sanf. Ch., p. 280; Brady 
v. Mayor, &¢., 1 Barb., 584; Dill. on Mun. Corp., see. 371; 
Ang. & Ames on Corp., sees. 110, 271; Chaffee v. Granger, 
6 Mich., 51; Douglass v. Virginia City, 5 Nev., 147; Seibrecht 
rv. New Orleans, 12 La. Ann., 496; Rome v. Cabot, 28 Ga., 
50; Miller v. Milwaukee, 14 Wis., 642; Bulkley v. Derby 
Fishing Co., 2 Conn., 254; Le Couteulz v. City of Buffalo, 
33 N. Y.,333; Burrill v. Boston, 2 Clif., 590, 596; Seagraves 
v. Alton, 13 IIl., 371.) And especially as to contracts with 
attorneys, see Langdon vr. Castleton, 30 Vt., 285; Smith vr. 
Sacramento, 13 Cal., 531; Hornblower v. Duden, 35 Cal., 
664; Lewis v. Mayor of Rochester, 9 Com. B., (N.8..) 401; 
Attorney-General v. Norwich, 2 Myl. & Cr., 406; Brown on 
Com. Law, p. 567. 

Goutp, Associate JusticE.—This suit was instituted to 
recover of the city of Bryan the reasonable value of profes- 
sional services rendered by the law firm of Page & Sims, in 
preparing a legal opinion as to the validity of a certain elec- 
tion for municipal officers in said city. 

The charter of the city (section 4) provides that “ the com- 
mon council, by ordinances, shall have power as follows”: 
* * * «Thirty-fifth. In relation to the employment of 
legal counsel for the assistance of the common council, and 
to prosecute in behalf of the corporation in criminal cases, 
and to institute and defend civil suits in their behalf.” The 
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claim of plaintiffs does not rest upon any ordinance of the 
common council, but upon the action of the mayor in em- 
ploying them to prepare the opinion, and the subsequent 
action of the council in availing themselves of the opinion. 
The evidence not only negatives the passage of any ordinance 
authorizing or ratifying the employment, but it also negatives 
any action of the council whatever to that effect, unless such 
action be inferred from the fact that the opinion was read at 
a meeting of the council, in connection with an opinion from 
other attorneys, and that the council acted in accordance with 
these opinions, holding the election invalid. 

We are of opinion that neither the mayor nor the common 
council were authorized to bind the city by contract for legal 
counsel for their assistance, no ordinance having been passed 
in relation to such employment. 

The charter gave the power to employ legal counsel, but 
prescribed that the power be exercised by, or at all events in 
accordance with, an ordinance of the common council. The 
charter—the source of all the power of the mayor or council 
over the subject — having limited the mode of its exercise, 
they could not in a different mode make a valid contract ; 
nor could they by any subsequent approval or conduct im- 
part validity to such contract. As without an ordinance they 
were without power to bind the city by an express contract 
to pay for legal services, the law would not imply any such 
contract against the city. “The law never implies an obli- 
gation to do that which it forbids the party to agree to do.” 
( Brady v. Mayor of New York, 16 How. Pr., 432, as cited in 
Zottman v. San Francisco, 20 Cal., 105.) 

If municipal corporations can be held liable on an implied 
contract where the charter has withheld the authority to make 
an express contract, it is easy to evade and render useless 
such restrictions in their charters. The claim of plaintiths, 
that the city of Bryan was bound to pay them because of 
their employment by the mayor and because of the use made 
of their opinion by the common council, cannot be main- 
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tained. They were bound to know of the limitations on the 
authority o1 these officials, and their services were rendered 
at their own hazard. (Zottman v. San Francisco, 20 Cal., 
105; Bladen v. Philadelphia, 60 Penn. St., 464; City of Leav- 
enworth v. Rankin, 2 Kan., 357; 1 Dill. on Mun. Corp., see. 
373. 

The case was submitted to the court without a jury, and 
the court gave judgment for plaintiffs. In accordance with 
the view which we have taken of the construction of the 
charter and of the law of the case, the judgment is reversed, 
and judgment is here rendered in favor of the city of Bryan 
that the plaintiffs take nothing by their suit, and that the 
defendant recover of the plaintiffs all costs in the court below 
and in this court. 

REVERSED AND REFORMED. 


J. H. Raymonp v. N. H. Conaer. 


1. FINAL JUDGMENT—APPEAL.—A judgement perpetuating an injune- 
tion without a hearing on the facts alleged in the petition on which 
the injunction issued, is interlocutory, and not a final judgment 
which can be appealed from, 

2. INJUNCTION—PRACTICE.—When an injunction issues to enjoin pro- 
ceedings under a judgment, the proper practice on final hearing, 
under our blended system of law and equity, is to dispose of the 
whole case, both upon the injunction and the merits, in the same 
proceeding, and not perpetuate the injunction and reinstate the 
original case (proceedings under which were enjoined) for subse- 
quent final trial on the merits. 


AppraL from McLennan. Tried below before the Hon. 
D. H. Prendergast. 
The opinion states the case. 


Walton, Green § Hill and Sleeper, Jones & Kendall, for appel- 
lant. 
I. The petition for an injunction to stay execution on a 








yt 


1879.] RAyMonD v. CoNGER. 37 





Argument for the appellee. 


judgment, to set aside the judgment, and to grant a new 
trial, is a suit requiring the defendant to answer; and when 
the defendant answers, denying the allegations in the petition, 
it is error in the court to enter a final decree upon the hear- 
ing of the motion to dissolve for want of equity, without a 
hearing upon the merits. (Butt rv. Colbert, 24 Tex., 356; 
Green v. Banks, 24 Tex., 522. 

The record shows—and plaintiff admits in his petition that 
the record shows—a service of process on him, and if the 
court could perpetuate the injunction without a hearing, it 
was error in the conrt to perpetuate it when the petition 
alleged no fraud or collusion between the defendant and the 
officer making the return on the citation. 

If. A judgment cannot be set aside or enjoined, at a sub- 
sequent term of the court, on the ground that the defendant 
was not actually served with process, when the return of the 
officer on the citation shows due service, and there is no 
allegation in the petition of fraud or collusion between the 
plaintiff and the officer. (Lawler v. White, 27 Tex., 253; 


Walker v. Robins, 14 How., 584.) 


E. H. Graham, tor appellee. 

I. The court can properly perpetuate an injunction, set 
aside a judgment rendered at a former term, and grant a new 
trial upon the hearing of a motion to dissolve for the want of 
equity, when the answer of the defendant is not sworn to and 
amounts to no more than a general denial. 

The petition alleges that the petitioner was never served 
with process in the ease; that he had no notice of the suit 
until after the adjournment of the term at which the judg- 
ment was rendered; that the return on the citation, including 
the signature, is in the handwriting of one deputy, while it 
purports to be made by another; that he has a good defense 
to the action, as shown by the exhibit to his petition. 

The answer of appellant consisted simply of a general 
denial and a brief allegation, on information, that there was 
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service. ‘This answer is not sworn to. (TVaschal’s Dig., art. 
3929; Gross v. McClaran, 8 Tex., 341; High on Injunction, 
904; Caperton v. Wanslow, 18 Tex., 125.) 

If. A judgment can be enjoined and set aside and a new 
trial granted, at a subsequent term of court, on the ground 
that the defendant was not actually served with process, 
though through accident or mistake, and not fraud, the re- 
turn shows due service, if the suit seeking the relief is not a 
collateral attack, but is a direct proceeding for that purpose, 
brought in the court in which the originai judgment was 
rendered. 

The petition admits that the return on the citation is ap- 
parently regular and shows due service, but alleges that 
there was not in fact service; that the return was made 
through some accident or mistake of the officers; that the re- 
turn and signature to it are in the handwriting of one deputy, 
while it purports to be the act of another, ce. 

The suit was brought in the court in which the original 
judgment was rendered for the purpose of getting a new trial, 
and is a direct and not a collateral attack upon the judgment. 
( Bridgeport Savings Bank v. Eldredge, 28 Conn., 556; New- 
comb v. Dewey, 27 Iowa, 381; Bell v. Williams, 1 Head, 229; 
Ridgeway v. Bank of Tennessee, 11 Humph., 523; White & 
Tudor’s Lead. Cases in Eq., 1377.) 

If. The appeal should be dismissed on the motion of ap- 
pellee filed in the case. 

The judgment appealed from is a judgment perpetuating 
an injunction, setting aside a judgment, and granting a new 
trial on a bill filed after the term at which the judgment was 
rendered, and is interlocutory. (Gross v. McClaran, 8 Tex., 
841; Paschal’s Dig., art. 3929.) 


Bonner, Associate Justice.—In August, 1875, appeliee 
Conger filed his petition in the District Court to enjoin a 
judgment for the sum of $1,604, upon which execution had 
issued, which had been recovered against him, by default, by 
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appellant Raymond, as administrator of Steiner, in June, 
1875. 

The ground for the injunction and new trial is, substan- 
tially, that the defendant was never served with process, 
although it is admitted in the petition that the return made 
by the sheriff on the citation shows a due execution of the 
writ; that the return was made through some mistake of the 
officer; that defendant did not know of the judgment until 
after the court adjourned; that he did not know that a peti- 
tion had been filed in the case, and that he did not owe the 
debt on which the judgment was rendered, which he could 
show if a new hearing were granted. 

The defendant filed an answer, not verified by oath, deny- 
ing the averment that plaintiff in injunction had not been 
served with notice; averring that he “is informed by the sher- 
iff that the writ was served,” and that he “is informed and 
believes that plaintiff did have notice of the pendency of the 
suit.” 

He also filed a motion to dissolve the injunction for want 
of equity in the petition. 

In August, 1875, the motion to dissolve was submitted to 
the court. A decree was entered overruling the same, perpet- 
uating the injunction, and reinstating the case on the docket 
for new trial, without a hearing on the issnes presented by the 
answer. 

From this judgment Raymond appealed, and assigns as 
error, that the court erred in perpetuating the injunction with- 
out a hearing of the facts alleged in plaintiff's petition. 

Under the authority of the case of Taylor v. Fore, 42 Tex., 
256, the judgment in this case is not such final judgment as 
can be appealed from, but is interlocutory only, and hence 
the appeal must be dismissed. 

In thus dismissing the appeal, however, we deem it appro- 
priate to say, that since, by authority of former decisions of 
this court, under our blended system, by which the District 
Court has not only the jurisdiction of a court of equity to 








540 Burpett v. HALey. [Austin Term, 





Statement of the case. 





restrain by injunction a judgment improperly obtained until 
a new trial could be had, but also that of a court of common 
law to again hear and determine the merits of the original 
suit upon new trial, the proper practice, in a case like the 
one now before the court, is to dispose of the whole cause, 
both upon the injunction and the merits, in the same pro- 
ceeding, and not to reinstate the original case for subsequent 
final trial upon the merits. (Taylor v. Fore, 42 Tex., 256; 
Roller v. Wooldridge, 46 Tex., 485; Overton v. Blum, 50 
Tex., 417.) 
DISMISSED. 





Gites H. Burpert, Apm’r, v. C. Q. HAtey et ALs. 


TRESPASS TO TRY TITLE—PARTIES.—When a decedent during his life- 
time purchased and paid for land and had the deed made to his son, 
who afterwards became the administrator of his estate and invento- 
ried the land as property of the estate, the son may, in his capacity 
of administrator, maintain trespass to try title for its recovery, under 
a petition stating the facts and alleging a resulting trust in favor of 
the deceased father. Such a petition sets up an equitable cause of 
action good on demurrer. 


AppraL from Falls. Tried below before the Hon. X. B. 
Saunders. 

Giles H. Burdett, as administrator of his father, Jesse Bur- 
dett, deceased, sued defendant C. Q. Haley and others to try 
title and recover the league of land granted J. W. Carpenter, 
situated in Falls county. Defendants pleaded a general de- 
murrer, which was sustained by the court. Plaintiff appealed. 

The petition was filed August, 1868. It stated that on the 
Ist of January, 1868, petitioner, as such administrator, was 
lawfully seized, possessed, and owned the land in controver- 
sy, describing the same by metes and bounds, &c.; that on 
that day he was ousted of the same, “and continues so to be 
ousted by said defendants”; concluding with usual prayer. 
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In explanation of his title, petitioner further stated “that 
his intestate bought said land and paid the purchase-money 
therefor, but, for some reason unknown to petitioner, said 
Jesse took the deed for the same in the name of your peti- 
tioner, but in truth and in fact petitioner has no interest in 
said Jand, except simply as one of the heirs of his father; * * 
that as such administrator he returned in his inventory of said 
estate said land as belonging to said estate, and it las ever 
been considered and acted upon by the court * * * as the 
property of said estate, at the instance and with the consent 
of petitioner; wherefore he holds the legal title to said land 
for the use and benefit of said estate.” 

To this defendants filed a general demurrer November 21, 
1872, which was overruled March 18, 1874. After several 
trials and new trials granted, the case came up again for trial 
March 21, 1877, when the demurrer was sustained, with leave 
to plaintiff to amend; to which ruling plaintiff excepted. 

It would appear from statements made in this court by 
counsel and not contradicted, that the court gave as the rea- 
sons for sustaining the demurrer that Jesse Burdett might 
have taken the deed in the name of his son to avoid his 
creditors, and the son, (the plaintiff,) when he filed the in- 
ventory, might have inventoried the land as belonging to 
his father’s estate to avoid his own individual creditors, and 
therefore both transactions were fraudulent and void. 

The plaintiff then filed an amendment fully meeting and 
answering the suggestions of fraud, and also that he had, 
under oath, returned this land as assets of his father’s estate; 
that said inventory had been regularly recorded and was, of 
itself, equivalent to a judgment in rem—a record estoppel 
against the legal title in plaintiff; that said land so conveyed 
to him was not intended by his father as a gift or advance- 
ment to him, and that he never set up any claim to the same 
other than as holding the legal title for his father and his 
estate, and that his father always claimed the equitable es- 
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tate. To which as well as to the original petition the defend- 
ants insisted upon their demurrer, which was sustained. 


James C. Walker, for appellant Burdett.—The consideration 
having been wholly paid by Jesse Burdett, deceased, as ad- 
mitted by the demurrer, invested him with the equitable title 
to the land, which, of itself, was sufficient to support this 
action. ( Neill v. Keese, 5 Tex., 23; Easterling v. Blythe, 7 
Tex., 214.) 

The inventory made out and sworn to by plaintiff return- 
ing said league as the property of the estate, the recording 
the same, and the action of the court thereon, were, as to the 
plaintiff, equivalent to a judgment in rem as to the right of 
property in the land in favor of the estate and an estoppel 
against plaintiff; and the solemn admissions in said original 
and amended petitions are also an estoppel against plaintiff 
and his heirs from all claim of any right and benefit from 
the simple fact of his father having taken the deed in his 
name. (Portis vr. Hill, 30 Tex., 563; Burleson v. Burleson, 
28 Tex., 416; Scoby v. Sweatt, 28 Tex., 731.) 


William H. Hamman, for appellees—We maintain that, 
upon the facts as stated in the petition, the presumption is 
that the father intended to make an advancement to the son, 
or to donate the land to him. 

If this was the intention of the father at the time, then the 
legal and equitable title passed to and vested in the son, Giles 
Burdett. How was it divested ? 

The mere fact that Giles Burdett, as administrator of his 
father’s estate, inventoried the land and never claimed it as 
his own, did not divest the title. Giles Burdett is net estop- 
ped from setting up title in himself against the heirs of his 
father, and certainly not as against appellees, who are stran- 
gers to the estate and to the heirs of Jesse Burdett, deceased. 
Mere equities may be abandoned; legal titles must be divest- 
ed by legal methods. The relations and circumstances of the 
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parties have in no way been affected or changed by the acts, 
as alleged, of Giles Burdett. His rights of property in the 
land do not depend upon his knowledge of the facts upon 
which his rights depend, but upon the existence of the facts. 
In estoppels there must be mutuality. Cases cited by coun- 
sel for appellant have, we think, no application to the case at 
bar. If we are correct, appellant shows that he cannot main- 
tain the action in the capacity in which he sues, he being the 
owner of the land and not the estate of his father, for which 
he sues. The action of the court below must be sustained. 


Bonner, Assoctate Justice.—It is a well-established prin- 
ciple, that, as a general rule, when the consideration is ad- 
vanced by one party and the deed is taken in the name of 
another, a resulting trust arises in favor of him who advances 
the purchase-money. 

As between father and son, the presumption might arise 
that it was intended as an advancement to the son, rather 
than a resulting trust to the father; subject, however, to be 
rebutted by evidence of a different intention. 

In this case the pleadings expressly aver.that the purchase 
was intended as a resulting trust in favor of the father and 
not as an advancement to the son, and negative any presump- 
tion of fraud in the transaction; and the son, who is the plain- 
tiff, is by the record estopped from denying the same. 

This certainly, under the other allegations in the petition, 
constituted an equitable cause of action in the plaintiff which 
was good on demurrer. 

For the error in the court in sustaining the demurrer, the 
judgment below must be reversed and the cause remanded. 


REVERSED AND REMANDED. 








544 STEPHENSON v. BasseErr. [Austin Term, 








Opinion of the court. 





WituraM H. Strepnuenson v. O. P. Bassett. 


PROMISSORY NOTES FOR LAND.—A suit was brought on two of three 
promissory notes given for land; the third, though not due, was set 
out in the petition for the purpose of enabling the court to appor- 
tion the preceeds of sale under a foreclosure of the vendor's lien, 
which was sought, and to have retained a sufficient amount for the 
third note, ** when the same shall become due and your petitioner 
can obtain a judgment thereon,”’ Before trial the third note became 
due, and judgment was rendered for the amount due in all three of 
the notes, though the petition asked for judgment only on the two 
notes first sued on: H/eld, Error, it being a judgment on a ease not 
made by the pleading. 


ApprAL from Bell. Tried below before the Hon. L. C. 
Alexander. 
The opinion states the case. 


James D. Me Connell, for appellant. 
X. B. Swunders, for appellee. 


Bonner, Assocrate Justice.—The petition in this case 
declared upon the first two of three promissory notes given 
for the purchase-money of land, and to foreclose the vendor's 
lien thereon. The third note, which was not due at the com- 
mencement of the suit, was also set out, but only for the pur- 
pose of a proper application of the proceeds of the sale of the 
land under the judgment sought. 

The pleadings contain a prayer for judgment upon the first 
two notes only. 

Before final judgment the third note became due also; but 
there was no amendment to the pleadings or further prayer 
than as above stated. 

The court rendered judgment for the plaintiff on all three 
of the notes, from which this appeal is taken. 

Possibly no injustice in fact may have been done the de- 
fendant, but, under the rules of pleading and practice, we 
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cannot sanction such a departure from long-established prin- 
ciples of legal procedure, as to authorize a judgment upon a 
ease not made by the pleadings, and as to which the defend- 
ant has not had his day in court. (Mims v. Mitchell, 1 Tex., 
443; Hall v. Jackson, 3 Tex., 309; Culbertson v. Cabeen, 29 
Tex., 254.) 

The cause was submitted to the presiding judge without 
the intervention of a jury; and in justice to him, it is proper 
to say that his attention seems not to have been called to the 
error, either by objection to the testimony, by the motion for 
new trial, or otherwise directly. 

The error, however, is so fundamental in its character that 
we cannot presume that the defendant impliedly waived it. 

The judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 





A. T. Rose v. SAuure 8. WINN ET AL. 


1. ADMINISTRATOR'S BOND.—A bond intended as an administrator’s 
bond, executed in 1871, is valid and binding as such, notwithstanding 
the absence of a formal conclusion declaring in terms the circum- 
stances under which it shall become void or shall remain in force 
and effect, if the condition of the bond intended by the parties exe- 
cuting it is manifest. 

2. FACT CASE— ADMINISTRATOR'S BOND.—See opinion for a bond 
executed by an administrator with securities held good, and which 
omitted to state in terms the conditions on which the obligation 
might be enforeed, or which would render the bond void. 

3. BonDS— MISTAKE.—Generally, the omitted formal conclusion of a 
boud will be supplied by construction, if, from an inspection of the 
entire instrument, it is manifest that the omission was accidental. 


ApppaL from McLennan. Tried below betore the Hon. 
L. C. Alexander. 
The opinion states the facts. 


Jo 
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Sleeper, Jones § Kendall and Walton, Green § Hill, for appel- 
lant. 

I. The court erred in sustaining the demurrer to the orig- 
inal and amended petition. 

Under the law in force in Texas in 1871, an administrator’s 
bond which has been filed and approved by the proper clerk 
is a good bond, notwithstanding, in the concluding part of it, 
the words “then this obligation to be void; otherwise to 
remain in full force and effect,” are omitted, the bond other- 
wise being in the usual form. (Paschal’s Dig., art. 5567; 
Houston and Great Northern Railroad Co. v. Randall, 50 Tex., 
254; Stockton v. Turner, 7 J. J. Marsh., 192; Mitchell v. Dun- 
ean, 7 Fla., 20; Giles v. Halsted, 24 N. J. Law, (4 Zabr.,) 366; 
State v. Winfree, 12 La. Ann., 643; Kineannon v. Carroll, 9 
Yerg., 11; Judge of Probate v. Ordway, 3 Fost., 206; White- 
hall v. Haneock, 8 Ala., 466; Bennehan v. Webb, 6 Ired., 57; 
Iredell v. Barbee, 9 Ired., 250; Ring v. Gibbs, 26 Wend., 502; 
Gully v. Gully, 1 Haw., 20; The Ordinary v. Cooley, 30 N. J. 
Law, 179; Mitchell v. Duncan, 7 Fla., 20.) 


John C. West and William L. Prather, tor appellees.—The ad- 
ministration bond sued on in this case was evidently intended 
by the sureties to be conditional, and not an absolute obliga- 
tion, as it now is, with no condition expressed. 

The sureties alone are parties defendant. 

The statute in force at the time the bond was given (1871) 
failing to prescribe any condition, the condition of the former 
statute will be followed. (Paschal’s Dig., art. 5567, notes 
1242, 1281, 1283.) 

Where the covenants contained in the bond are more 
onerous than those imposed by statute, such departure from 
the statute invalidates the bond. (Johnson v. Erskine, 9 Tex., 
6; Janes v. Reynolds, 2 Tex., 256.) 

The construction of involuntary bonds, or of those taken 
under color of office, or of the law, is more rigorous than of 
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bonds taken voluntarily. (Janes v. Reynolds, 2 Tex., 255 
256; Johnson v. Erskine, 9 Tex., 10, 11.) 


> 


GouLp, AssocraTE Justicr.—Rose, the holder of an allow- 
ed and established claim against the estate of John A. Winn, 
deceased, on which claim the administrator of said estate had 
been regularly ordered by the court to pay over to him a 
balance in his hands, sought to enforce said payment by suit 
on the bond of the administrator. The instrument sued on 
as such bond is as follows: 

“Tne Strate or Texas, 
MeLennan County. 
Know all men by these presents: That we, J. W. England, 

as principal, and Mrs. Sallie L. Winn, Fauntly Johnson, G. 

B. Dutton, and Thomas Stanford, as sureties, are held and 

firmly bound unto D. F. Davis, clerk of the District Court 

of McLennan county, Texas, and his successors in office, in 


Estate of John A. Winn, deceased. 


the sum of twenty-four thousand dollars, for the payment of 
which well and truly to be made we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, 
firmly by these presents. Signed with our hands and sealed 
with our seal this 16th day of January, 1871. ‘The condi- 
tion of the above obligation is such, that whereas the above 
bound J. W. England has been appointed administrator of 
the estate of John A. Winn, deceased, by the District Court 
of McLennan county: Now, if the said J. W. England shall 
well and truly perform all the duties incumbent upon him as 
administrator of said estate. J. W. Eneianp. 
SaLiie L. Wry. 
G. B. Durron. 
Tuomas STANFORD.” 
The court below sustained a general demurrer to the peti- 
tion setting out this bond, holding it to be null and void and 
not binding on the sureties who signed the same. 
Our opinion is, that the bond was valid and binding as 
an administrator’s bond, notwithstanding the absence of the 
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usual formal conclusion, “then this obligation to be void; 
otherwise to remain in full force and effect.” 

Mauleverer v. Hauxby, 2 Saund., 79, was a suit on a bond 
reading thus: “The condition of this obligation is such, that 
if the above bound William Morkinfield be and appear 
before our said Lord the King at Westminster on,” &c., “to 
answer John Booth, gentleman, of a plea of trespass,” Xc., 
“then the condition of the obligation to be void and of none 
effect, or else the same to be in full power and virtue.” The 
court held the bond good, and say: “ And if the whole clause 
had been omitted, the bond and condition would have been 
good enough; for after the bond comes the condition in this 
manner, ‘The condition of this obligation is such, that if the 
said Morkinfield appear,’ &c., which words alone show that the 
bond was taken for the appearance of Morkinfield, which was 
all that the statute requires, though the clause ‘then this obli- 
gation shall be void’ had been wholly omitted.” 

It note 4 to the case of Butler v. Wigge, 1 Saund., 66x, it 
is said: “If there be an omission of the usual conclusion of a 
condition, (namely, ‘that then the obligation shall be void,’ 
&e.,) yet the condition is good, and it is a good defeasance of 
the bond.” 

In regard to ordinary bonds, when the intention is mani- 
fest from the instrument itself, the court will “transpose or 
reject insensible words and supply an accidental omission,” 
in order to give effect to that intention. (Bennehan v. Webb, 
6 Ired., 59; Whitscott v. Womack, 8 Ma., ( N.8..) 481; Giles 
v. Halsted, 4 Zabr., 366; Kineannon rv. Carrol, 9 Yerg., 11; 
Stockton v. Turner, 7 J. J. Marsh., 192; Gully v. Gully, 1 
Hawk., (N. C.,) 20; Bae. Abr., title “ Conprtions,” letter L.) 

These authorities justify supplying the missing formal con- 
clusion in the bond sued on, if from the entire instruinent it is 
manifest that it was accidentally omitted, unless the fact that 
this was a statutory bond, required by law to be given by 
administrators, places it beyond their scope. The statute in 
force when it was given prescribed no form, and of course 
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did not contain anything making the bond invalid for want 
of mere form. Under these circumstances, we feel at liberty 
to follow courts of high authority in applying the rule just 
deduced from the authorities to administration bonds. (The 
Ordinary v. Cooley, 30 N. J. Law, 179; Iredell v. Barbee, 9 
Tred. Law, 250; Judge of Probate v. Ordway, 3 Fost., (N.IL.,) 
198.) 

Indeed, in the case last cited the court enforces its con- 
struction of the bond by considerations growing out of its 
being a bond required in the course of an administration, It 
says: “In this Supreme Court of Probate, we know on what 
occasions the judge of probate is authorized to take official 
bonds. We take judicial notice of them. * * * We notice 
the kind of bond the law authorizes the judge to receive and 
requires him to exact. Thus we know what the parties must 
have intended, much better than by any general rules of con- 
struction; and we are bound to give to the language used 
such construction as will give effect to the intention of the 
law, and of the court, and of the parties concerned, if it can 
be done consistently with the language used, however un- 
skillfully the instrument may be drawn, and though some of 
the expressions might even be understood to import a differ- 
ent meaning, if they were to be construed merely by the 
ordinary rules of interpretation and without that same light 
which the statute affords us as to the intention of the parties 
and of the Probate Court.” (Mitchell v. Duncan, 7 Fla., 20.) 

This court has supplied the word « dollars” in a supersedeas 
bond for a writ of error, a bond which, if forfeited, is given 
by statute the foree and effect of a judgment against the sure- 
ties, holding that from a consideration of the nature and ob- 
ject of the instrument it was morally certain that the word 
was omitted by mistake. (See opinion of Chief Justice Rob- 
erts on overruling motion to dismiss in case of Houston and 
Texas Central Railroad Co. v. Randall.) 

No summary judgment is or could be claimed on the bond 
in this case, but the proceeding is an ordinary suit thereon. 
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It appears to us that the bond is substantially in compliance 
with the statute, and that the condition of the bond intended 
by the parties is manifest, notwithstanding the absence of 
a formal conclusion. A very slight change of phraseology 
would give it a form dispensing with the formal conclusion, 
but recognized by statute for attachment bonds and adopted 
by Mr. Sayles in his Treatise. ( Sayles’ Treat., forms 8-13 ; 
Paschal’s Dig., art. 163.) 

The conclusion reached, that the bond is valid, is believed 
to be founded on principles recognized in the decisions of this 
court in regard to statutory bonds from the earliest cases down. 
(Janes v. Reynolds, 2 Tex., 250; Johnson v. Erskine, 9 Tex., 
2; Janes v. Langham, 29 Tex., 413; Jones v. Hays, 27 Tex., 
1; City of Marshall v. Bailey, 27 Tex., 686; Burnett v. ILen- 
derson, 21 Tex., 588; Pierce v. Wallace, 48 Tex., 399; Tous- 
ton and Great Northern Railroad v. Randall, 50 Tex., 254.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





T. B. TARKINTON ET AL. v. C. E. Broussarp & Co. 


1. VERDICT—NEW TRIAL.—A verdict found on conflicting testimony 
will not be disturbed on appeal, unless the preponderance of evi- 
dence against its correctness is so great as to authorize the court to 
declare it clearly wrong. 

2. ATTACHMENT — AMENDMENT.— Though a petition in attachment, 
which is accompanied by the statutory affidavit, (in proper terms,) 
may be so defective as to be held bad on general demurrer, it may, 
under our practice, be so amended as to support the attachment. 

3. DISTINGUISHED.—This case distinguished from Sydnor v. Chambers, 
Dallam, 601. 

4, AMENDMENT — PLEADING.—Though «a petition may be subject to 
special or general demurrer, yet if the suit is founded on a proper 
cause of action. described in the petition with such certainty as to 
reasonably apprise the defendant of the same, an amendment will 
relate back to the date of the commencement of the suit. 

CASE APPROVED.—Pearce v. Bell, 21 Tex., 690, approved. 
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AppeaL from Navarro. Tried below before the Hon. F. 
P. Wood. 

C. E. Broussard & Co., appellees, sued T. B. and J. P. Tar- 
kinton, as partners, on a note made payable to plaintiffs, 
signed “T. B. Tarkinton,” alleging that to be their partner- 
ship name. They also sued out an attachment, which was 
levied on a stock of goods claimed by J. P. Tarkinton and 
replevied by him. J. P. Tarkinton appeared, moved to quash 
the attachment, and demurred generally; and specially, that 
the petition alleged a partnership transaction and an individ- 
ual promise; that it did not allege the ownership of the note 
nor its delivery to any one; also pleaded, under oath, denial 
of partnership, non est factum, and general denial; and filed a 
plea in reconvention for illegal and oppressive levy of attach- 
ment, 

Plaintiffs amended, alleging the execution and delivery of 
the note and their ownership of it; demurred generally to 
the plea in reconvention, and also replied to it. T. b. Tar- 
kinton died during the progress of the cause, and his co- 
defendant, as his administrator, made himself a party. 

The original petition alleged that the defendants, as part- 
ners, under the firm name of T. B. Tarkinton, made, executed, 
and delivered the note sued on, whereby they promised to pay 
plaintiffs the amount of the note, and became jointly and 
severally, as partners, liable to pay the same. The note was 
copied in the petition, and shows that it was payable to C. 
E. Broussard & Co., the plaintifis. By amendment, plaintiffs 
alleged their ownership of the note, and that it was executed 
and delivered to them. 

The motion to quash was filed on July 14, 1871, but the 
record does not disclose whether the ruling of the court on 
the motion to quash was before or after plaintiffs’ amend- 
ment. 

The motion to quash was overruled, and on the final trial 
judgment was rendered for plaintiffs for the amount claimed 
by them and for enforeement of their rights acquired under 
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the attachment. A motion for new trial by J. P. Tarkinton 
was overruled, and he gave notice of appeal, assigned errors, 
and brought the case here by appeal. 

The testimony was conflicting as to the existence of a part- 
nership. 


C. M. Winkler and N. P. Jackson, for the appellants.—It is 
respectfully submitted that the petition was insufficient to 
sustain the stringent writ of attachment. It discloses an 
individual promissory note signed by an individual. The 
allegation called in question by the motion to quash is as 
follows: Did ———-, on or about the 28th day of November, 
1870, “make, execute, and deliver their promissory note” ? 

It is submitted, that this is not an allegation either that the 
note was delivered to the plaintiffs, or in fact delivered to 
any one; nor does the petition allege that the plaintiffs are 
the owners and holders of the note, or show any authority in 
themselves to sue upon it; that, at least as the foundation 
of an attachment proceeding, it is not such a “full and clear 
statement of the cause of action as is required by the statute.” 
(Paschal’s Dig., art. 1427.) 

It will hardly be contended that an original civil cause 
ean be commenced in the District Court, either by attach- 
ment or otherwise, except by petition; and in extraordinary 
proceedings—as attachment, &e.—the petition must be sworn 
to. (Paschal’s Dig., art. 138.) 

The petition is the leading process. \Paschal’s Dig., art. 
1427.) 

In so far as the attachment is concerned, it is submitted 
that it must stand or fall by the original petition, and that 
its defects could not be cured by an amendment not sworn 
to. (Sydnor v. Chambers, Dallam, 601.) 

It is believed that from the case of Jennings v. Moss, 4 
Tex., 452, (cited approvingly in Moody v. Benge, 28 Tex., 
547, and mentioned in Lipscomb v. Bryan, 22 Tex., 609, and 
followed in Gilder v. McIntyre, 29 Tex., 89,) no case can be 
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found where a petition has been held sufficient which did not 
state that the note was delivered, and to whom it was deliv- 
ered, by clear and distinct averment. It is submitted that, 
because of the want of a sufficient petition, the judgment must 
be reversed and the whole attachment proceedings dismissed. 


William Croft and Willie & Cleaveland, for appellees.—The 
defects, if any, in the original petition were cured by amend- 
ment. 

The original petition and the accompanying aflidavit were 
sufficient to authorize the attachment. 

The motion to quash was because the original petition did 
not allege the ownership of the note sued on, or that it was 
executed or delivered to any one. It alleged that defend- 
ants, us partners, in their partnership name of T. B. Tarkin- 
ton, made, executed, and delivered the note sued on, whereby 
they undertook and promised to pay plaintifts the amount of 
said note. The note set out in the petition was made payable 
to plaintiffs. The demand and refusal of payment were aver- 
red. The separate affidavit was to the truth of the petition ; 
the just amount of the indebtedness; the fact that defendants 
were about to remove their property beyond the county of 
Navarro, and that thereby the plaintiffs would probably lose 
their debt, and that the attachment was not sued out for the 
purpose of injuring the defendants. The court overruled the 
motion to quash and the defendants excepted. (Primrose r. 
Roden, 14 Tex.,3; Wright v. Ragland, 18 Tex., 292; MeCarn 
v. Rivers, 7 Clark, ( lowa,) 404.) 


Bonner, Associate Justice.—The material questions pre- 
sented in argument by the brief of appellants arise upon the 
alleged insufficiency of the evidence to sustain the verdict 
and upon the judgment of the court overruling the motion 
to quash the attachment. 

The jury having found, upon conflicting testimony, that T. 
B. and J. P. Tarkinton were partners, we do not feel author- 
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ized, under the evidence and the rules of practice, to say that 
the verdict was so clearly wrong as to authorize this court 
to set it aside. 

The ground upon which the motion to quash was based, 
was that the original petition in attachment did not state to 
whom the note sued on was made and delivered, or that the 
plaintiffs were the owners and holders of the same. 

The petition as originally presented, and upon which the 
attachment issued, declared upon a promissory note men- 
tioned therein and a copy of which was made a part thereof, 
and upon which the judgment was finally rendered, but was 
so defective in not stating to whom the same was delivered 
or to whom it then belonged as not to be good on general 
demurrer. This, however, was cured by subsequent amend- 
ment. 

The affidavit annexed to the petition stated that the alle- 
gations in the petition were true; that the defendants were 
justly indebted to the plaintiffs in the amount of the demand; 
that the defendants were about to remove their property be- 
yond the limits of the county of Navarro, and that thereby 
the plaintiffs would probably lose their debt, and that the 
attachment was not sued out for the purpose of injuring the 
defendants. 

Under the statute and decisions of this court, this was a 
sufficient affidavit to have authorized the issuance of an at- 
tachment. (Paschal’s Dig., art. 142; Primrose v. Roden, 14 
Tex., 1.) 

The question arising upon this state of pleading is this: 
Is a petition in attachment upon a sufficient cause of action, 
but which is so defective in its allegations as not to be good 
on general demurrer, and which is subsequently cured by 
amendment, sufficient, under our practice, to support the 
attachment sued out thereon ? 

This presents a different case from that of Sydnor v. Cham- 
bers, Dallam, 601, in which the affidavit itself, upon which 
the attachment issued, was sought to be amended. 
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Our statute provides that “the pleadings in all suits may 
be amended under the direction of the court, and upon such 
terms as it may prescribe, at any time before the parties 
announce themselves ready for trial.” (Paschal’s Dig., art. 
54.) 

Though the petition may be subject to special or general 
demurrer, yet, under our practice, if the suit is founded upon 
a proper cause of action, described therein with such certainty 
as to reasonably apprise the defendant of the same, an amend- 
ment will relate back to the date of the commencement of the 
suit. 

It has been decided at the present term that such petition 
is sufficient to stop the running of the statute of limitations. 
(Killebrew v. Stockdale, supra, p. 535.) A petition so defective 
as not to show that the court had jurisdiction even, may be 
cured by amendment. (Ward v. Lathrop, 11 Tex., 291;° 
Evans v. Mills, 16 Tex., 199.) 

If such petition, by amendment, can be made sufficient for 
the main purposes of the suit, it is believed that, on principle 
as well as authority, it should be sufficient also—if the defect 
is cured by amendment, as in this case—to support the ancil- 
lary process by attachment, sued out as the means to enforce 
the judgment which is finally authorized by the pleadings. 
(Pearce v. Bell, 21 Tex., 690.) 

We are of opinion that there was no error in overruling 
the motion to quash the attachment; and there being no 
error apparent of record, the judgment below is affirmed. 


AFFIRMED. 





C. J. T. Batrrp v. J. S. Trice. 


1. JUDGMENT—RELEASE.—When error has been committed in the in- 
ferior court by the rendition of a judgment in personam, and the 
appellee releases his recovery pro tanto by written release filed in 
this court, such error is no cause for reversal, but the jadgment in 
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that regard will be reformed, if there be other issues involved, with 
reference to which appellee is entitled to an affirmance. 

2. HOMESTEAD—LIEN—ATTACHMENT.—After an attachment lien is 
fixed on land, no such homestead rights can be subsequently ac- 
guired as will defeat the prior lien of the attachment. 

3. CASE OVERRULED.—Stone v. Darnell, 20 Tex., 11,—which, in effect, 
decides that a purchaser of land at sheriff's sale, under valid judg- 
ment, acquires no title as against the judgment debtor, who claimed 
and occupied the laud as a home, for the first time, after the levy of 
execution and before the sheriff's sale,—overruled. 

4, SALE—EXECUTION.—A sale under execution relates back to the date 
of the levy, and will override rights which are subsequently acquired. 
To this rule, homestead rights subsequently acquired form no excep- 
tion. 


AppEAL from McLennan. Tried below before the Hon. 
X. B. Saunders. 

September 27, 1873, Trice brought suit against Baird, alleg- 
ing that Baird was indebted to him by reason of several judg- 
ments, described in the petition, recovered by appellee against 
appellant before a justice of the peace in the State of Tennes- 
see, and that appellant owned a certain tract of land situate 
in McLennan county, State of Texas, which was fully set forth 
by metes and bounds, and that he was a non-resident of this 
State. 

Trice filed affidavit and bond for attachment. In his peti- 
tion he prayed tor attachment against the land described ; 
for judgment against defendant for debt and costs; and tor a 
decree foreclosing the attachment lien. 

The attachment was issued and levied on the land described 
in the petition, September 27, 1873. 

Appellant moved to quash the attachment, for reasons not 
necessary to notice, in view of the opinion. 

On April 7, 1874, appellant filed his answer. 

On the 18th of December, 1874, appellant tiled an amended 
answer, in Which he alleged that he was not a non-resident of 
the State of Texas; that on the day of ——, 186-, he 
purchased the land attached in this suit and settled upon the 
same with his family, and occupied the same as his home- 











1879.] Batrp v. TRICE. 557 





Statement of the case. 





stead, with the full intention of making it his permanent 
home; and that his said intention has never been changed, 
and he has never abandoned his said home. That it is true, 
complications in his pecuniary affairs required and forced 
him to leave his home in Texas and return temporarily to his 
former place of residence in the State of Tennessee, and that 
for greater convenience he took his family with him and 
rented out his home in Texas; that he always intended to 
return to Texas, and prayed to be protected in his homestead 
rights. 

On April 23, 1875, appellant filed amended answer, reiter- 
ating, in substance, the same allegations. On May 3, 1875, 
appellee filed a replication to these amendments, alleging, in 
substance, that at the time of tiling his petition appellant was 
a resident of the State of Tennessee, and had been for many 
years previous, and had and was occupying a homestead in 
Tennessee at the time this suit was instituted, “and still 
occupies it, and has never abandoned his homestead in Ten- 
nessee. 

On the 29th of May, 1876, appellant filed another amended 
answer, alleging that he had been adjudged a bankrupt, and 
that proceedings in bankruptcy “are now pending in the 
District Court of the United States for the Western District 
of Texas.” Thereupon there appears an order of court con- 
tinuing the cause to await action of the Bankrupt Court. 

On December 15, 1876, appellant again amended, alleging, 
in substance, that on the ——— day of ——, 1876, he “was 
duly discharged in bankruptcy by the United States Court, 
sitting in bankruptcy at Austin,” and further, that he “is now 
living with his family on the land attached as his homestead, 
and that he has no other homestead.” 

To this appellee replied, that his suit was instituted and the 
attachment therein was levied more than one year preceding 
uppellant’s application for discharge in bankruptcy. 

The above is the substance of all the pleadings on which 
evidence was submitted. 
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On these issues the cause was submitted to the court, waiv- 
ing a jury, and a judgment was rendered the 16th day of 
December, 1876, in favor of appellee, for $2,495.42 and costs 
of suit, and a decree for the sale of the land attached, and 
overruling appellant’s motion to quash the writ of attach- 
ment. 

The assignment of error prominent in this case involves 
the question of precedence between an attachment lien on 
land and a subsequently-acquired homestead right. The 
testimony as to homestead rights in the land at the time of 
the levy of attachment was conflicting. 


S. H. Renick, for appellant. 
Herring, Anderson & Kelley, for appellee. 


Bonner, Associate Justice.—The first and fifth errors 
assigned are waived by appellant. 

1. The second error assigned is, that the court erred in 
rendering a personal judgment against the defendant after 
his discharge in bankruptcy. 

If it be admitted that there was error in rendering such 
personal judgment, this has been cured by written release of 
same filed by appellee in this court. 

2. The third error assigned is, in substance, that the court 
erred in foreclosing the attachment lien, because the land was 
the homestead of appellant at the time when attached. 

It is a sufficient answer to this alleged error to say that 
the testimony was conflicting as to whether the land was at 
that date the homestead of appellant, or whether it had been 
abandoned as such previously, when he left the State of 
Texas and went to Tennessee; and as under the general judg- 
ment for appellee this issue has been found in his favor, this 
court will not disturb it. 

3. The fourth error assigned is as follows: «The court erred 
in ordering a sale of said land, because the land was a home- 
stead at the time the decree was rendered. ” 
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The testimony shows that subsequent to the levy of the 
attachment, and prior to the date of the judgment enforcing 
the same, the appellant returned from the State of Tennessee 
and occupied the land as a homestead. 

The legal effect of the judgment, being that the homestead 
had been abandoned, and that the land was not owned as 
such at the date of the levy of the attachment, the question 
presented under this alleged error is this: Is a prior attach- 
ment lien upon land lost, for the reason that subsequent to 
the levy, but before the rendition of the judgment enforcing 
the lien, the land was occupied by the defendant in attach- 
ment as a homestead? Or, in other words, which is superior, 
a prior attachment lien or a subsequently-acquired homestead 
right ? 

That the homestead right would be superior, has, in effect, 
been decided by this court in Stone v. Darnell, 20 Tex., 11. 

Although we have the very greatest respect for the learned 
court which decided that case, and would not needlessly de- 
face a single impress made by it upon our judicial structure, 
yet we feel constrained to say that the decision has never 
met with the unqualified approval of the profession, and, in 
our opinion, cannot be sustained on sound legal principles. 

It has gradually been encroached upon by subsequent ad- 
judications of this court. (Potshuisky v. Krempkan, 26 Tex., 
307; Chipman v. McKinney, 41 Tex., 76; Mabry v. Harrison, 
44 Tex., 286; Railroad Co. v. Winter, 44 Tex., 597; Clements 
v. Lacy, supra, p. 150.) 

A different rule prevails in other States of the Union. 
(Thompson on Homestead and Exemption, secs, 317-323, and 
authorities cited in notes.) 

While we are disposed to uphold by a very liberal con- 
struction the homestead exemption, which, with proper lim- 
itations, we think is consistent with the wisest public policy, 
yet we cannot assent to such a construction as would infringe 
upon the just rights of others, which also demand protection 
from the courts of the country. 
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The sound principle of morality and equity, that we should 
be just before we are generous, should apply to the depart- 
ments of government which represent the sovereignty of the 
people, as well as to the individual members who compose 
this sovereignty. 

We can readily see the wisdom of that policy which ex- 
empts the homestead of a debtor, acquired in good faith, from 
the claim of the creditor which is not secured by a lien there- 
on, and which was contracted with the knowedge that the 
homestead would not be subject to forced sale for its payment; 
but we fail to perceive either the wisdom or justice of that 
policy which would sacrifice a previously-acquired legal lien 
of the creditor upon land which was not then the homestead, 
to the subsequent demand of the debtor to exempt it from 
payment for a just debt, by means of which, perhaps, the 
party had been enabled to acquire this property. 

It is the duty of every good governmeut to protect alike 
the just claims of all its citizens. 

It is a well-established principle, that a sale under an exe- 
cution relates back to the date of the levy, and will override 
rights which are subsequently acquired and subordinate to 
the lien of the levy ; and it is not believed that the homestead 
right, either on sound principle or on the weight of authority, 
should be an exception to the rule, or that a prior attachment 
lien should not prevail over the exemption of a subsequently- 
acquired homestead. (Tuttle v. Turner, 28 Tex., 773.) 

The levy of the attachment created a lien upon the land, 
and it may be very gravely doubted whether the Legislature 
had the constitutional power—if indeed the law should clearly 
show such to have been the intention—to pass a homestead 
law which would impair such vested right. , 

In the case of Hannahs v. Felt, 15 Iowa, 141, it is decided, 
that the current of authorities seems to hold that the levy of 
an attachment upon property creates a real lien which can be 
divested only by a dissolution of the attachment, and that 
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while the Legislatufe may suspend the sale of the property, 
it cannot discharge the lien absolutely. 

It is there said that in the case of Carter v. Champion, 8 
Conn., 549, it was held, that such lien was as specific as if 
acquired by the voluntary act of the debtor, and adjudged to 
stand on as high equitable grounds as a mortgage. In support 
of the above principles, reference was made to Drake on 
Attachments, sees. 218-221, 226, 233; Goore v. McDaniel, 1 
McC., 480; Peck v. Webber, 7 How., (Miss.,) 658; Smith ¢. 
Bradstreet, 16 Pick., 264; People v. Cameron, 7 IIl., 468; 
Lyon v. Sanford, 5 Conn., 544.) 

In the cases of Bullene v. Hiatt, 12 Kan., 98; Robinson 
v. Wilson, 15 Kan., 595; and Kelly v. Dill, 23 Minn., 435, it 
is decided, that the owner cannot, by making the land his 
homestead, defeat the lien of an attachment previously ac- 
quired. 

In this last case it is said: “The liability to seizure implies 
the liability to sale. The right to sell is fixed by the seizure. 
Such right is, from the time the lien attaches by the seizure, 
a vested right and property. In this respect there is no dif- 
ference between a lien secured by a levy of an attachment, 
and one secured by the docketing of a judgment or by the 
levy of an execution, except that it may be defeated by dis- 
solution of the attachment or by failure to obtain judgment. 
There is no reason to suppose from the language either of 
the Constitution or of the statute, that it was intended to give 
to the debtor the power, by his own act, to deprive others 
of rights previously obtained in his property. They could 
be deprived of such rights only by due process of law.” (23 
Minn., 439, citing Tuttle v. Howe, 14 Minn., 145.) 

We are of opinion that there was no error in the action of 
the court in adjudging that the previously-acquired attachment 
lien was superior to the subsequent homestead right; and the 
case of Stone v. Darnell, 20 Tex., 11, in so far as it conflicts 
with this conclusion, is overruled. 

The appellee virtually confesses error by releasing the per- 
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sonal judgment against appellant, and to this extent the judg- 
ment is reversed and reformed, but in all other respects is 
affirmed ; the costs of this court to be taxed against appellee. 


REFORMED AND RENDERED. 





Grant & Easter v. W. 'T. Smira. 


CHARGE OF COURT—ESTOPPEL.—A agreed with B that A would deliv- 
er specific articles to C, one-third of the expense of delivery to be 
defrayed by A and two-thirds by B. A was to receive from B, in 
addition, one-third of the money B should receive from C under an 
original contract between B and C for the delivery of the same arti- 

‘cles. Through mistake, A delivered a portion of the articles to 
another party, who had a contract also with C, and who received pay 
forthem. B,in a settlement with C, receipted to him in full for all 
claims growing out of the contract. B subsequently discovering the 
mistake in regard to the delivery, sued C for the amount of articles, 
alleging that C had received the benefit of them from the party to 
whom A had delivered through mistake, and C recovered judgment. 
Afterwards, in a suit by A against B, among other things, for his 
portion of the full amount which B should have received had no 
mistake occurred : Held— 

1. That it was error to charge the jury that they could find any 
amount for A on account of the delivery of the articles, without 
also charging that B must have received pay for the same before 
he was liable, and that the jury could find only A’s share under 
his contract of what money B actually received. 

2. That it was error to charge that B’s receipt to C, and the 
judgment in favor of C, estopped B from denying in this suit that 
he had possession and benetit of the articles so delivered by mis- 
take, and that the jury should include said articles in making their 
verdict. Neither fact was necessarily conclusive in determining 
whether B had in fact received pay. Whether he actually did or 
did not, should have been left to the jury on all the facts, 

3. Even a recovery by B in the former suit would not have de- 
termined A’s right to recover of him, in the absence of evidence 
showing that he had collected the judgment. 


Appgat from Robertson. Tried below before the Hon. W. 
D. Wood. 
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W. T. Smith brought this suit on the 16th of September, 
1873, to recover of appellants $1,529.24 and interest, claimed 
on a verbal contract alleged to have been made by Smith on 
the one part and Grant & Easter on the other, the terms of 
which contract appellee alleged to be substantially as follows: 
That he agreed to get up necessary hands, furnish necessary 
wagons and teams, “ get out” railroad ties and haul them to 
the right of way of the International Railroad, and that he 
was to bear one-third of the expense incurred in performing 
his part of the contract; that appellants agreed on their part 
to pay him two-thirds of the expense he ineurred in perform- 
ing his part of the contract, and one-third of the money they 
should receive for the ties gotten out by him and hanled to 
said right of way; that he complied with his part of the con- 
tract and got out and hauled to the right of way 6,680 ties, at 
an expense to him of $1,469.61; that appellants received pay 
for the 6,680 ties at the rate of 55 cents per tie, ( total $3,674,) 
and there was due him according to their contract one-third 
of the amount they received for said ties, plus two-thirds of 
the amount he paid out as expenses, less $677.50 cash admitted 
to have been received. 

Grant & Easter answered by general demurrer, general de- 
nial, and by special answer, setting up, substantially, that at the 
time appellee alleged his contract to have been entered into 
they (the appellants) were under a contract made between 
them and Douglas, Brown, Reynolds & Co., tie contractors, 
to furnish Douglas, Brown, Reynolds & Co. 15,000 ties and 
deliver them near the International Railroad track, and that 
the agreement they made with appellee was substantially this: 
That appellee was to come into their said contract with Doug- 
las, Brown, Reynolds & Co., and carry out all the provisions 
of that contract, they (the appellants) agreeing to furnish the 
timber for making the ties at their own cost, and appellee to 
share one-third of the net profits made under said contract. 
They then alleged that appellee was guilty of various breaches 
of the contract, and that he failed to carry it out, but aban- 
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doned it altogether, and that they had to complete it at great 
additional expense; and they reconvened and asked for dam- 
ages against appellee for ten per cent. on the value of 15,000 
ties contracted to be delivered to Douglas, Brown, Reynolds & 
Co., forfeited by Smith’s failure to carry out the contract, and 
also for the value of 1,007 ties placed by mistake on a section 
of the road which was under contract to one Calder, who got 
pay from the road for the same, and which was lost to Grant 
& Easter. 

There was verdict for appellee for the sum claimed in his 
much of the charge as is complained of will be found in the 
opinion and in appellee’s brief. 


Collard ¢ Field and William H. Hamman, for appellants.—It 
was error to charge the jury that they could find any amount 
for plaintiff for getting out ties for the use of defendants, with- 
out also charging them that they must also find that Grant & 
Easter, or one of them, received pay for the ties so delivered, 
and also that they could only find plaintiff’s share of such 
sum so received according to the contract as set out in his 
petition. (Herrington v. Holman, 25 Tex. Supp., 259, 260; 
Ponton v. Ballard, 24 Tex., 621; Tinsley v. Carey, 26 Tex., 


350.) 


Davis, Beall & Kemp, for appellee. 

I. The charge complained of in the sixth assignment is not 
obuoxious to the objection stated, but is directly applicable 
to the issues raised and facts proven. 

The plaintiff substantially alleged in his pleadings that 
about the 20th of June, 1871, he made a contract with de- 
fendants, in which he agreed to get up hands, wagons and 
teams, and “ get out” railroad ties and deliver them on the 
right of way of the International Railroad, he to bear one- 
third of the expense incurred ; thai defendants agreed to bear 
two-thirds of said expense and to pay him one-third of what 
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they should receive for said ties; that he performed his part 
of said contract and delivered, as he had agreed to do, 6,680 
ties, at an expense of $1,469.61, for which defendants had 
received the sum of $3,674. He claimed that under his con- 
tract he was entitled to receive from defendants two-thirds 
of $1,469.61, the amount of expenses—$979.74 ; one-third of 
$3,674, the amount defendants received for ties — $1,227 ; 
total $2.206.74; less cash admitted as received, $677.50; 
leaving a balance of $1,529.24. For this latter amount and 
interest he asked judgment. 

The plaintiff, on the trial, testified to the facts as alleged. 

The court, in the first branch of the charge, instructed the 
jury: “This is a suit by the plaintiff against the defendants, 
based upon a contract in parol, which is specifically set out in 
plaintiff’s petition. You will look to plaintiffs petition to 
ascertain the terms and stipulations of such contract and the 
amount claimed by him in this suit. If you shall find from 
all the evidence in this case that the contract in reference 
to the getting out, &c., of railroad ties, set out in plaintiff's 
petition, was the true contract entered into between plaintiff 
and defendants in all particulars, and that plaintiff delivered 
for the use of defendants the number of ties stated in his 
petition, and otherwise complied with all its terms, then the 
plaintiff is entitled to recover of defendants the amount of 
money that would be due him under the terms and _ stipula- 
tions of said contract for the ties delivered ; that is, one-third 
of the net value of said ties, to which will be added two-thirds 
of the expense of getting out the same. And to such amount 
as you then find due plaintiff, if any, you will add interest 
at the rate of eight per cent. per annum from the day said 
sum of money was due,” &e. 

The jury found for plaintiff on his contract set up and the 
amount by him claimed, $1,529.24, with eight per cent. in- 
terest from April 20, 1872; total $2,220.03. 

II. The court did not err in that part of the charge wherein 
the jury were instructed in reference to the 1,007 ties. 
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In regard to the 1,007 ties claimed by appellants to have 
been placed on the wrong section by appellee and credited 
to one Calder, and thus lost to them, the court instructed the 
jury: “If you find from the evidence that defendants, by the 
negligence of plaintiff in failing to see that the ties delivered 
by him were received and inspected, (if you find that such 
was plaintiff’s duty,) or that plaintiff placed them on the 
wrong section, and by such acts of plaintiff these ties were 
lost to defendants, you will find from the evidence the value 
of the ties so lost by plaintiff’s negligence, and deduct same 
from such amount, if any, you may find for plaintiff; provided 
you believe from the evidence that defendants had to get out 
and supply, in place of those lost, others to complete their 
contract with Douglas, Brown, Reynolds & Co.” 

[The rest of the charge on this branch of the case, quoted 
by counsel, will be found in the opinion.] 


Bonner, Assoctate Justice.—In the view we take of this 
vase, it is only necessary that we notice the sixth and ninth 
errors assigned. 

The sixth error assigned is, that “it was error to charge 
the jury that they could find any amount for plaintiff for get- 
ting out and delivering ties for the use of defendants, without 
also charging them that they must find that Grant & Easter, 
or one of them, received pay for the ties so delivered, and 
that they could only find plaintiff’s share of such sum so re- 
ceived according to the contract as set out in his petition.” 

The court, in the first branch of the charge, instructed the 
jury: “This is a suit by the plaintiff against the defendants, 
based upon a contract in parol, which is specifically set out 
in plaintiff’s petition. You will look to plaintiff’s petition 
to ascertain the terms and stipulations of such contract and 
the amount claimed by him in this suit. If you shall find 
from all the evidence in this case that the contract in refer- 
ence to the getting out, &c., of railroad ties, set out in plain- 
tiff’s petition, was the true contract entered into between 
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plaintiff and defendants in all particulars, and that plaintiff 
delivered for the use of defendants the number of ties stated 
in his petition, and otherwise complied with all its terms, 
then the plaintiff is entitled to recover of defendants the 
amount of money that would be due him under the terms 
and stipulations of said contract for the ties delivered ; that 
is, one-third of the net value of said ties, to which will be 
added two-thirds of the expense of getting out the same. 
And to such amount as you then find due plaintiff, if any, 
you will add interest at the rate of eight per cent. per annum 
from the day said sum of money was due.” 

Under the terms of the contract as set out by the plaintiff 
himself, it devolved upon him to prove that the defendants 
had received from Douglas, Brown, Reynolds & Co. pay- 
ment for ties which were delivered by him, before he was 
entitled to judgment against them. 

In fact, there was testimony tending to prove that the con- 
tract between plaintiff and defendants was in the nature of a 
partnership, in which the risk was assumed by all alike that 
Douglas, Brown, Reynolds & Co. would make payment. 

We are of opinion that this phase of the case was not so 
prominently presented in the charge of the learned judge 
who presided below as the allegations and evidence may 
have authorized. 

The ninth error assigned is, that “there was error in the 
charge as to the credit defendants were entitled to for the 
1,007 ties which one Calder got credit for." 

Under this issue, the court, among other things, charged 
the jury: “If, however, you tind from the evidence that de- 
fendants were fully informed as to the condition and their 
rights to the ties so lost and alleged to have gone to the 
credit of Calder, by reason of the negligence of plaintiff, and 
thus lost to them, when they executed the receipt to Douglas, 
Brown, Reynolds & Co., which is in evidence before yon, 
and that said receipt included said ties or claim for their 
value, and that the said ties were litigated in a suit between 
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defendants and Douglas, Brown, Reynolds & Co., with the 
result of a judgment in this court against defendants, then 
and in such case the legal effect of said receipt and judgment 
is to estop defendants from denying in this suit that they had 
the possession aud benefit of said ties; and in such case you 
will make due deduction against plaintiff on account of said 
ties, but include them in any finding you may make in his 
favor.” 

The testimony tended to prove that the litigation between 
the defendants and Douglas, Brown, Reynolds & Co., in re- 
gard to the 1,007 ties, was occasioned by the act of the plain- 
tiff in delivering them upon the wrong section of the road. 

The charge of the court made the result of this litigation 
and the receipt of Douglas, Brown, Reynolds & Co., given 
by the defendants, conclusive against them that they had 
received the possession and benefit of these ties, without 
regard to the question whether, in fact, they did or did not 
receive pay for the same. 

In this, we think, there was error which may have influ- 
enced the jury. 

This question should have been left open for their decision 
under all the facts and circumstances in testimony. 

The result of this litigation between Douglas, Brown, Rey- 
nolds & Co. and defendants, and the effect of their receipt, 
which, as a general rule, is open to explanation, was not nec- 
essarily wholly inconsistent with the proposition that, in fact, 
the defendants may not have received payment from Doug- 
las, Brown, Reynolds & Co. Even had defendants recovered 
judgment against them, it would not inevitably follow that 
they would have collected the same. 

The testimony upon this point was, in our opinion, suffi- 
ciently conflicting to have required the question to have been 
submitted for the consideration of the jury, without having 
made the result of these judgments and the effect of this 
reccipt conclusive against the defendants. 
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For this error the judgment of the court below is reversed 
and the cause remanded. 
REVERSED AND REMANDED. 





Tue Houston AND Texas CENTRAL Rartroap Co. v. ANDREW 
KNAPP ET AL. 


1. JUDICIAL KNOWLEDGE—EVIDENCE.—W here, in a general act of the 
Legislature, the corporate existence of a railroad in this State is 
recognized, the court will take judicial knowledge of the existence 
of the corporation. 

2. PARTIES—ACTION.—Trespass may be maintained by an heir in pos- 
session, Without administration, for injury to land inherited and for 
damage to crops growing thereon. 

3. EVIDENCE—PRACTICE.—When the objection in the court below to 
evidence of a witness appears affirmatively from the bill of excep- 
tions to have been based on specific grounds which did not involve 
an objection to witness giving his opinion, that ground of objection 
will not be heard for the first time on appeal. 

4. FACT CASES.—See statement of this case for evidence of too unsatis- 
factory a nature to support the verdict. 


AppgaL from Robertson. Tried below before the Hon. A. 
8. Broadus. 

April 28, 1873, Andrew Knapp and others brought suit 
against the Houston and Texas Central Railroad Company, 
alleging themselves to be owners of two tracts of land in 
Robertson county, one on Mud Creek, containing two hun- 
dred and eighty and one-half acres, and the other on Sandy 
Creek, containing sixty acres. Plaintiffs charged that on the 
24th of April, 1871, defendant «negligently and carelessly 
constructed its railroad, and so negligently used said road as 
to throw out and upon the land of plaintiffs the waters of 
Mud Creek”; that defendant dug a ditch, and by it so divert- 
ed the water from its channel as to throw it upon said land, 
thereby destroying growing crops to the extent of $800; that 
on April 3 defendant dug a ditch, and thereby diverted the 
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waters of Mud Creek and a slough and threw them with 
great force on the sixty-acre tract, destroying crops of plain- 
tiffs Andrew Knapp and Mary Knapp of the value of $200, 
and to the damage of said land $1,200, and to the great 
injury of Andrew Knapp $1,400. 

The charges of injury resulting from the overflow of the 
sixty-acre tract were, by amendment, abandoned; and the suit 
as to Mary Knapp was, on application of her co-plaintitis, 
dismissed. 

The plaintiffs proved on the trial that they inherited the 
land from Henry Knapp, deceased, and were in possession 
of the same. The construction of the embankment diverting 
the waters of the creek from the original channels was estab- 
lished. The first witness testified that seventy-five acres of 
the Knapp land was overflown on one occasion, but did not 
know whether it was subject to overflow before the construe- 
tion of the railroad ditch or not, and that the land, which was 
now worthless, would be worth $10 an acre if not subject to 
overflow. 

Andrew Knapp testified that the waters of Mud Creek, 
before the railroad dng its ditch and embankment, flowed in 
three channels; that after the ditch and embankment were 
constructed, the waters were diverted into one channel, and 
thus caused it to overflow in 1871 and 1872. [The cause was 
tried in 1874.] He further testified that the freshets in April 
of 1871 and 1872 washed away some of the fencing and 
crops; “that he thought he was damaged by the overtlow of 
1871 to the amount of $600, and by the overflow of 1872, 
$800; that his damage generally amounted to $2,000." On 
cross-examination, this witness stated that about twenty-five 
or thirty acres was the amount actually overflowed in 1871 
and 1872; that it was caused by the railroad ditch and em- 
bankment; that about seventy acres was rendered value- 
less; but the evidence does not disclose how this resulted. 
He further testified that there was no overflow before or since 
1871 and 1872; that the land was worth, before the road 
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was built, $5 per acre, and now would be worth $12 per acre 
if it did not overflow, and that he was compelled by the over- 
flow which injured him in 1871 and 1872 to plant his crops 
over, 

W. J. Gammill, for plaintiffs, testified that he knew the 
land; that he never saw any of it under water, but judged 
from appearances that about forty acres of it now overflows; 
that the land is now comparatively worthless, but would be 
worth from $12 to $15 per acre if it did not overflow; that 
when the water was permitted to run‘in the original channels, 
before the railroad ditch and embankment were constructed, 
it overflowed the lands on the opposite side of the creek, 
which were lower, before it overflowed plaintiffs land. 

James 8. Hanna testified that he had known the land long 
before the road ditch and embankment were constructed,— 
since 1856; that all the bottom was subject to overflow 
before the ditch was dug and the embankment constructed ; 
it overflowed then just above the Knapp farm; had seen it 
there over four hundred yards wide before the ditch was 
dug. 

Lemuel Barton, for defense, testified that just above the 
Knapp land he had seen the creek bottom overflow, before 
the embankment was made, for five hundred or six hundred 
yards in width. 

Jack Jones testified that he knew the creek bottom well; 
that before the road was built all the creek bottom overflowed 
in high freshets. 

D. I. Francis, county surveyor, testified that he knew the 
land; had surveyed it; that the railroad construction work, 
embankment, and ditch do not and cannot cause an overflow 
of plaintiffs’ land; that they have nothing to do with causing 
the overflow; that the land of Knapp which has been over- 
flowed does not exceed twenty-five acres. 

Logan, an old settler, knew the land well before the road 
was built; knew that it always overflowed just as bad before 
the road was built as it does now; the road work, embank- 
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ment, &., do not cause the overflow; had seen the water 
waist-deep on Knapp’s place before the embankment was 
built. 

Ross testified that he owned a farm on Mud Creek two 
miles below the Knapp land; that Mud Creek bottom always 
overflowed during freshets; that in 1870 and 1871 it was 
half a mile wide above the Knapp farm, and covered the 
entire bottom; it swept away rails witness had on the second 
bottom above the culvert and embankment made by the rail- 
road; that the railroad construction work had nothing to do 
with causing the overflow above or below it; that it was a 
perfect sea of water, and no ditching or bank would affect 
or control it. 

Bergen testified that he knew Mud Creek bottom before 
the road was built; that it always overflowed during freshets, 
as much before as since the road was built, and uo damage 
to the land from overflow could have been caused by the 
work done by the railroad. 

No evidence was offered of the incorporation of the rail- 
road company. 

The jury returned the following verdict: “ We, the jury, 
find for plaintiff three hundred dollars ($300) as damages to 
the crops and one thousand dollars ($1,000) as damages to 
land,” from which the defendant below appealed. The assign- 
ments of error are manifest from the opinion. 


Davis § Beall, for appellant. 

I. The first error which we notice is contained in the eighth 
and ninth instructions asked by plaintiff and given by the 
court, as follows: “The court judicially knows that the de- 
fendant is an incorporated company; that the defendant has 
by answering admitted its incorporation.” In order to cor- 
rect this error, the defendant prayed the following instruction: 
“Tn this case the jury are instructed that to entitle plaintiff 
to recover, it was incumbent on him to prove the incorpora- 
tion of defendant; and in the absence of proof on that point, 
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you will find for the defendant.” The refusal of the court to 
give this instruction to the jury is assigned for error. 

We regard this question as conclusively settled by the 
former adjudications of this court. In Holloway v. Railroad 
Co., 25 Tex., 467, it is clearly held, that in a suit by a corpo- 
ration created by a private act of the Legislature, in order to 
maintain the action it is necessary to aver and prove that it 
is a body corporate, constituted by competent authority. In 
the case at bar, the plaintiff alleged the incorporation of de- 
fendant, but introduced not a scintilla of proof of the fact. 
The rule is well settled in New York, Virginia, and some of 
the other States, that in suits by a body politie, either on a 
contract or to recover property, it must at the trial, under the 
general issue, prove the fact of incorporation. (Ang. & Ames 
on Corp., 4th ed., 643, and cases cited.) But further citation 
of authority we deem unnecessary, the rule having been fully 
sanctioned by the decisions of this court. (Bank of Alabama 
v. Simonton, 2 Tex., 531.) 

“This court cannot judicially take notice of a domestic 
corporation created by private act.” 

The plaintiff, being a witness in his own case, was asked, 
“What damages were sustained to the land by the building 
of defendant’s road?” The question called for the mere opin- 
ion of the witness, and virtually took from the jury their 
province of determining the amount of damages sustained. 
It substituted the conclusion of the witness for the unbiased 
judgment of the jury upon the facts in evidence; and we 
think the answer operated to mislead the jury to defendant’s 
prejudice. It is not competent for the witness to state his 
mere opinion of the damages; he must state the facts, and 
the jury will deduce therefrom their own conclusions. (Sedg. 
on Dam., 2d ed., pp. 589, 590; Buffum v. New York Railroad 
Co., 4 R. L, 221; Brunswick and Albany Railroad Co. r. 
Melharen, 47 Ga., 547; 42 Ala., 83; 10 Ind., 120; 4 Ohio 
St., 580; Greenl. Ev., (Redf. ed.,) 440a, 4405.) 

II. The fifth and sixth assignments of error are well taken. 
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The verdict of the jury is clearly contrary to the law, unsup- 
ported by the evidence, and excessive and extortionate in the 
amount of damages. The plaintiff relies upon his own testi- 
mony to prove his damages; and we insist that, stretching it 
to its utmost tension, it fails to support the finding of the jury. 
Upon cross-examination, he swears that the land overflowed 
in the years 1871 and 1872; that it never overflowed before 
or since; that only about twenty-tive or thirty acres overflowed 
at that time; that about seventy acres was cut off and ren- 
dered valueless; that it was worth before the road was built 
about $5 per acre, and that it is now worth about $12 per 
acre if it did not overtow. Now, the plaintiff having fur- 
nished us the data, it becomes a mere calculation to ascer- 
tain from his evidence the extent of damage to his land. It 
will be seen that his land lies north of the creek, and, by the 
testimony of himself and other witnesses, is higher than the 
bottom land near the creek; so much so that ouly about 
twenty-five acres is subject to overflow, either before or 
since the road was built. It is therefore quite difficult to 
discover how seventy acres is rendered valueless. But 
suppose you give him the full value of this land at his own 
price, say $12 per acre, this makes only $840, which falls 
short of the amount assessed by the jury $160. This result 
is certainly liberal enough, as it gives the plaintiff all the 
damages he claims, when he states facts and does not draw 
upon his imagination for his estimated damages. Does it 
occur to the court how the seventy acres is rendered value- 
less, when the plaintiff swears that it does not overflow, and 
is only cut off during a freshet, and that the land has never 
overflowed but twice, before or since the construction of the 
road? At most, it could only be cut off during two or three 
days during a freshet, and from his evidence freshets seldom 
occur. But, again, he swears that he made crops on the 
land during the years of 1871 and 1872, and that the over- 
flow merely caused him to replant the crops each year. This 
is certainly not a case for punitive damages, and we feel that 








or 
~T 
cr 


1879.] RAILROAD Co, v. Kapp. 





Argument for the appellant. 
we hazard nothing in saying to this honorable court, that, 
adhering to the measure of strict compensation, the verdict 
cannot be supported upon any principles of just reasoning, 
even upon the testimony of the plaintiff himself. 

It we look to the plaintiff's evidence to test the correct- 
ness of the verdict of the jury in assessing damages to the 
crops, we are still more amazed at the reckless manner in 
which they have trampled upon the rights of the defendant. 
The only proof of damages to crops results from having to 
piant over twenty-five or thirty acres of land. Did he lose 
the entire rent of his land? If he is to be believed upon 
oath, he only was put to the trouble and expense of planting 
over the twenty-live or thirty acres. But if you give him 
full rent for the land, it would not amount to more than half 
the amount assessed by the jury. Will this court sanction a 
verdict which is so manifestly at war with the sworn testi- 
mony of the party in whose favor it is rendered? We rather 
think that your honors will apply the rule that has been laid 
down in similar cases by other courts, that where, in the 
assessment of damages against a railroad company, it is 
apparent to the court that injustice has been done through 
some mistake or misapprehension of the jury, the verdict 
should be set aside. (2 Vroom, 179; 24 Barb., (N. Y.,) 273.) 

In sharp contrast to the interested evidence of the plaintiff, 
is the clear, consistent, and unbiased testimony of the five 
witnesses of the defendant, including the evidence of an ex- 
pert, the surveyor of the county. 

Recognizing the full force of the rule in ordinary cases, that 
in conflict of testimony all issues of fact are concluded by the 
verdict of the jury, we yet insist that this rule is not absolute, 
but has its just exceptions. In the case at bar, the applica- 
tion of these just and righteous powers which the law has put 
into the hands of the court is earnestly invoked to prevent 
the great and monstrous wrong perpetrated upon the rights 
of the defendant in this cause. 
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William H. Hamman, for appellees. 

I. Did the court below err in taking judicial notice of the 
incorporation of appellant ? 

If the law as to judicial knowledge is worth anything, sure- 
ly it applies to the case before the court. (Robertson r. Teal, 
9 Tex., 344; Chambers v. Fisk, 22 Tex., 507.) 

II. On examination the court will see that appellees were 
the owners and in possession of the land described in their peti- 
tion in 1871 and 1872, when the damage complained of was 
done; that the crop which was destroyed was their property. 
It was, therefore, proper to bring suit in the name of the 
plaintifis, without showing that there was no administration 
on the estate of Peter Knapp, deceased, and no necessity for 
administration. (1 Red. on Law of Railways, sec. 21, pp. 548, 
349; 1 Hill. on Torts, sec. 16, p. 573, and authorities cited.) 

II. The court will not fail to discern that all the facts nee- 
essary to enable the jury to make up their own estimate of 
the amount of damage sustained by appellees were in evi- 
dence, and that no prejudice was done to appellant by the 
question and answer complained of. On cross-examination 
the witness did state all the facts on which his opinion was 
based and by which his opinion was tested, and upon which 
the jury no doubt found their verdict. Besides, every state- 
ment made by a witness embraces more or less of opinion 
and conclusion of the party testifying, and the right of cross- 
examination and asking leading questions is intended to cor- 
rect any evil which might otherwise result from the testimony 
of witnesses. 

As to the verdict, it is the conclusion of twelve men from 
the body of Robertson county, sustained by the action of the 
court below, who heard the testimony of the witnesses and 
who were acquainted with the case—not as it appears in the 
record, which is always very imperfect, but as it was made 
by the evidence as it came from the lips of living witnesses. 
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GouLp, Associate Justice.—1l. The court did not err in 
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taking judicial knowledge of the incorporation or corporate 
existence of the defendant. In more than one of the general 
and public acts of the Legislature that corporate existence 
has been recognized, and in that way, if in no other, was 
judicially known to the court. (Laws 8th Leg., 1861, p. 60; 
Laws 9th Leg., 1862, pp. 44, 47.) 

2. The plaintiffs were entitled to sue for damages to the 
land after it had descended to them and was in their posses- 
sion as the heirs of their father, and for damages to their 
crops cultivated on the land so held by them. No adminis- 
tration on their father’s estate was necessary to enable them 
to sue for such injuries. 

3. Appellant claims that the court erred in permitting 
Andrew Knapp, as a witness, to state his opinions as evi- 
dence as to the amount of damages sustained, and refers to 
the bill of exceptions. A reference to the bill of exceptions 
shows that the evidence was objected to on other grounds not 
urged in appellant’s brief, but not on the ground that the wit- 
ness could only testify as to facts and could not give his opin- 
ion of the amount of damage. 

4. But while the admission of this evidence is not an error 
of which appellant can avail himself, the evidence was, of 
itself, of too unsatisfactory a nature to support the verdict, 
especially when the facts stated by the same party, as well as 
by all the other witnesses for plaintiffs, show conclusively 
the error of his opinion as to the amount of damage. It is 
evident that not more than seventy or seventy-five acres of 
land, at the outside, was damaged; and if the opinion of the 
plaintiff as to the amount of damage be accepted, no reason- 
able construction of the evidence will fix the damages to the 
seventy or seventy-five acres as high as $1,000. In our opin- 
ion, the evidence is clearly insufficient to support the verdict 
as to the amount of damage, and the court below erred in 
refusing to set that verdict aside. For this error the judg- 
ment is reversed and the cause remanded. 


- REVERSED AND: REMANDED. 
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Cuartes Lewts v. C. C. ALEXANDER ET AL. 


1, PLEADING.—A plaintiff in repleading filed an amended original peti- 
tion, which by its terms was ‘tin lieu of and in substitution for the 
original and all the other amended petitions heretofore filed.’’ The 
paper filed failed to designate the date of filing of the various plead- 
ing for which it was substituted. The defendant filed general and 
special demurrers, and the court, by a general judgment, sustained 
the demurrers : Held— 

1. That whatever might be the effect of a judgment sustaining 
a motion to strike out an amendment because it failed to desig- 
nate with sufficient certainty the particular pleading sought to be 
amended, as required by rule 13 for the District Courts, such fail- 
ure would not be sufficient, of itself, to sustain a general judgment 
upon several demurrers to pleading so amended. 

2. Inall amendments under the new rules, the dates and deserip- 
tions of the abandoned pleadings should be given, and district 
judges should see that this is done. 

2. PLEADING.—In a suit on a promissory note, it was alleged that ‘ton 
the 2d of May, 1865, (the date of the note,) B was the agent and 
employé of said firm of C & F, and as said agent, and in its name 
and for its use and benefit, and for value, made, executed, and deliv- 
ered to plaintiff the said promissory note’: Held, A sufficient alle- 
gation that B had authority to bind the firm of C & F as agent. 

PLEADING.—See opinion for pleading held to contain sufficient allega- 
tions of a contract affecting the rights of survivorship ina partnership. 

. PLEADING—STATUTE OF FRAUDS.—A contract which, by the stat- 

ute of frauds, is required to be in writing, need not in pleading be 


Ww 


— 


averred to have been in writing. Whether it was or not is a matter 
of evidence, not of pleading. 

. PLEADING—SURVIVORSHIP.—See opinion for a plea alleging an 
agreement regarding survivorship between partners, held not to be 
subject to the objection that it was in conflict with the written arti- 
cles of copartnership, or that it varied a written contract. 

6. ESTOPPEL—PLEADING.—See opinion for plea of estoppel which, if 
established, would preclude a defendant from denying the authority 
of an agent to bind a firm of which he was a member. 

7. PLEADING— ESTOPPEL.—An estoppel defectively pleaded in one 
count of a petition, will not, on demurrer, authorize a judgment dis- 
missing the petition, if, independent of the count, there be a good 
cause of action well pleaded. 

. LIMITATION—PLEADING.—Though under our practice the defense 
of the statute of limitations may be raised on demurrer, it can only 
be done when the petition shows that the length of time has elapsed 
which would bar the right of action. 
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9. ILLEGAL CONTRACTS IN TIME OF WAR.—It is not clear that either 
the ends of public justice or any great public policy will be sub- 
served by permitting one of several parties who jointly engaged 
during a period of war in a traffic prohibited by law, and who 
obtained possession of the illegal gains, to add to the public wrong 
the private wrong of excluding the other party from participation 
in the proceeds. 


Error from Fannin. Tried below before the Hon. R. R. 
Gaines. 

The history of the proceedings in this case will be found 
in 34 Tex., 608, 609, 691, 692, and in the opinion of Chief 
Justice Roberts in 47 Tex., 482. After the case was last 
remanded, the plaintiff filed a petition which was designated 
as “in lieu of and in substitution for the original and all the 
amended petitions heretofore filed in this cause.” A general 
demurrer and special demurrers were filed by defendants, 
which were sustained in a judgment which declared, in gen- 
eral terms, that, on hearing the exceptions of detendants to 
plaintiff’s amended original petition, “the law is for the de- 
fendants,” and after stating that plaintiff declined to amend, 
proceeded to adjudge costs, &c. From this judgment Lewis 
appealed. Every point decided is apparent from the opinion, 
in connection with the former history of the case contained 
in 34 and 47 Texas. 


H. D. & F. H. Prendergast, for appellant. 

I. The exporting cotton to Mexico and the importing cot- 
ton cards from Mexico under contract with the Military Board 
of ‘Texas was not in violation of the laws of the United States 
in May, 1865. 

The petition alleges that the firm of A. M. & C. C. Alex- 
ander were, in 1864 and 1865, the owners of some 4,000 
bales of cotton in Texas, Louisiana, and the Indian Territory, 
which said cotton they were, in 1864 and 1865, transporting 
by wagons to Mexico and other markets tor sale. 

The petition further states that, in furtherance of the enter- 
prise and to aid in its execution, A. M. Alexander obtained 
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from the Military Board then existing in the State of Texas 
permits to ship said cotton to Mexico. 

In the contract between W. B. Knox and the Alexanders, 
which contract is referred to in the petition, it is recited that 
the contract between the Alexanders and the Military Board 
was for the purpose of transporting cotton to Mexico and 
importing cotton cards for said Military Board, and it is re- 
cited that said contract with the Military Board was dated 
October 10, 1864. (Kottwitz vr. Alexander’s Executors, 34 
Tex., 710; Act of Congress of June 30, 1864, sec. 179; Bright. 
Dig., arts. 294, 301, secs. 177, 180.) 

II. If the contract of the Alexanders with the Military 
Board to export cotton to Mexico and import cotton cards 
was illegal, it does not appear from the plaintiff’s petition 
that the money called for in the draft sued on was loaned by 
plaintiff for the purpose of furthering said illegal enterprise, 
and said loan was not illegal. 

It is stated in the petition that plaintiff loaned the money 
to A. M. & C. C. Alexander, and it is also stated that the 
firm of A. M. & C. C. Alexander owned at the date of said 
draft or note some 4,000 bales of cotton, and that it was nec- 
essary for said firm to borrow said money to pay expenses in 
moving said cotton to Matamoras and other points. 

It is stated in said amended original petition that the money 
borrowed and used by said A. M. Alexander from the plain- 
tiff, for which the draft sued on was given, was necessary to 
carry out the original partnership enterprise of A. M. & C. C. 
Alexander, and that it was used by A. M. Alexander for the 
benefit of the said partnership. 

It is not stated in said petition that plaintiff Lewis loaned 
said money in furtherance of said enterprise of exporting cot- 
ton to Mexico. (Bishop v. Honey, 34 Tex., 245; Kottwitz 
v. Alexander’s Executors, 34 Tex., 710; Bowry v. Bennet, 1 
Camp., 348, cited in Benjamin on Sales, sees. 507,510; Till 
vr. Spear, 50 N. HL, 253; Gaylord rv. Soragen, 32 Vt., 110; 
Aiken v. Blaisdell, 41 Vt., 656; Adams v. Coulliard, 102 
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Mass., 167; Lowell v. Boston and Lowell Railroad Co., 23 
Pick.,32; Benjamin on Sales, secs. 532,538; 2 Kent’s Comm., 
466.) 


E. M. Pease and Walton, Green & Hill, also for appellant, 
cited, as applicable to the first exception to plaintiff’s petition, 
Brock v. Jones, 16 Tex., 465; Story on Agency, secs. 239, 
244, 249-252, 260; Livermore on Agency, sec. 4, pp. 44, 46; 
Whart. on Agents and Agency, secs. 68, 72-74, 76, 83, 85, 
87, 89, 135, 137, 174; 2 Kent’s Comm., secs. 614-616; Wat- 
son v. Bigelow, 47 Mo., 414, 415; Bronson’s Executor ¢. 
Chappell, 12 Wall., 683; Bish. on Cont., sees. 381-384; Add. 
on Cont., sec. 60.) 

I. ‘the court erred in sustaining the second exception of 
defendants to plaintiff’s petition. 

The pleading setting up said agreement as to survivorship 
fails to state whether the same was in writing or verbal, nor 
does it state its date or terms clearly and fully. (Collyer on 
Part., sec. 4.) 

Il. The court erred in sustaining the seventh exception to 
plaintiff’s petition, as follows: “Said pleading sets up a 
contract with the Military Board of Texas, made with said 
firm, to export cotton from Texas to Mexico and import cot- 
ton cards for said Military Board, when war was existing be- 
tween the United States and the Confederate States, when to 
export said cotton to Mexico was in violation of the revenue 
laws of the United States, and that this money was loaned 
by plaintiff in furtherance of said contract, and no cause of 
action can arise on such illegal transaction.” ( Kottwitz v. 
Alexander’s Executor, 34 Tex., 705, 710-713; De Leon v. 
Trevino, 49 Tex., 91-96.) 


R. B. Semple and W. B. Wright, for appellees. 

I. Where a defect is pointed out by demurrer or exception, 
and the plaintiff fails to cure that defect by amendment, the 
court must dismiss the cause. (Ilughes v. Lane, 25 Tex., 365.) 
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If. To render a defendant liable on a note, it must be 
alleged and proven that he executed it himself, or authorized 
another to execute it. (Compton rv. Stage Co., 25 Tex. Supp., 
68; Paige v. Stone, 10 Mete., 160; Temple v. Pomroy, 4 
Gray, 128; Insurance Co. v. MeMillen, 24 Ohio St., 67.) 

IIT. To allow plaintiff to show that there was an agree- 
ment between the parties varying the written articles of 
eopartnership, he must show that he had knowledge of such 
agreement, and that the acts or declarations of the partners 
induced him to loan his money on the strength of such agree- 
ment. (Reber v. Col. Mach. Co., 12 Ohio St., 178.) 

IV. In considering the scope of a demurrer, every allega- 
tion is to be taken most strongly against the pleader; and of 
the inconsistent allegations, that is to be taken which is most 
against his interest. (Snoddy v. Cage, 5 Tex., 116.) 

V. Plaintiff alleges that the purpose of the partnership was 
to transport cotton to Mexico and other markets, for sale, 
during the war in 1864 and 1865; that the money for which 
the note was executed was loaned by plaintiff and used by 
said firm in their said business. The articles of copartner- 
ship show that the object of its organization was to carry out 
a contract with the Military Board of Texas, exporting cotton 
to Mexico and importing cotton eards for said Military Board; 
that plaintiff had constant dealings with said firm from its 
organization to its dissolution, and knew of its purpose. 

That such facts prevented plaintiff from recovering on said 
note, see the following cases: Alexander rv. Lewis, 47 Tex., 
481; Texas v. White, 7 Wall., 734; Hanauer v. Doane, 12 
Wall., 342; Whitis v. Polk, 36 Tex., 602; Converse v. Miller, 


oor 


33 Tex., 216; Roquemore vr. Alloway, 33 Tex., 461. 


Hancock, West & North, also tor appellees, { Their brief did 
not reach the reporters. ] 


Bonner, Associate Justice.—This is the third time this 
case has been before this court. (34 Tex., 608; 47 Tex., 481.) 
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After it was remanded the last time, the plaintiff filed an 
amended original petition as a substitute for all his previous 
pleadings, in which he seems to have endeavored to obviate 
the objections to them suggested by the former opinion of 
the court. 

To this the defendant filed a separate special demurrer and 
a general and even additional special demurrers. 

On the trial below, the court, by a general judgment, sus- 
tained the demurrers without further designation; and the 
plaintiff refusing to amend, the cause was dismissed. From 
that judgment this appeal is prosecuted. 

The assignment of error is, that the court erred in sustain- 
ing exceptions of defendants to plaintiff’s petition. 

As the consideration of the special demurrers will virtually 
involve that of the general demurrer, these will be disposed 
of in the order presented by counsel. 

The separate special demurrer is, that the said amended 
original petition failed to comply with rule 13 of the District 
Courts, in not pointing out what instrument or instruments of 
pleadings it seeks to amend by said amendment, and failed 
to inform the court, or the parties to the suit, what pleadings 
appellant now relies on to establish his cause of action. 

Whatever might be the effect of a judgment sustaining a 


> 


motion to strike out an amendment because it did not desig- 
nate with sufficient certainty the particular pleading sought to 
be amended, as required by rule 15 for the District Courts, 
we are of opinion that such failure would not be sufficient, of 
itself, to sustain a general judgment upon several demurrers 
to a pleading so amended. 

The pleading complained of was an amended original pe- 
tition, and by its terms “was in lieu of and in substitution 
for the original and all the amended petitions heretofore 
filed in this cause.” 

Thus regarded, it was in the nature of a repleader under 
rule 29, in which the reason for such particular designation 
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does not apply with the same force as when some one par- 
ticular pleading is amended. 

Good reasons exist, however, that in all amendments under 
the new rules the dates and description of the abandoned 
pleading should be given. This is illustrated by the case 
under consideration, as we cannot ascertain from the record 
as presented when this suit was instituted. 

As important rights might in some cases be defeated by 
failure to observe the rules in this regard, it is suggested that 
the district judges should see that they,are enforced. 

The first special exception of defendants is, that said plead- 
ing fails to state that their said testators ever executed said 
draft or note, or authorized its execution, or that said William 
Cloud had authority to sign said firm name of A. M. & C.C. 
Alexander to said draft or note. 

The petition states that on the 2d of May, 1865, one Wil- 
liam Cloud was the agent and employé of said firm of A. M. 
& C. C, Alexander, and as said agent, and in its name, and 
for its use und benefit, and for value, made, executed, and 
delivered to plaintiff the said promissory note or drat, 

We think these allegations are substantially suflicient to 
show that Cloud had authority to bind the firm of A. M. & 
C. C. Alexander as agent. 

The second special exception is, that the pleading setting 
up said agreement as to survivorship fails to state whether 
the same was in writing or verbal, nor does it state its date 
or terms clearly and fully. 

These allegations are made with reasonable certainty as to 
dates and terms. 

It is substantially averred that in or about the year 1864, 
when A. M. & C. C. Alexander entered into the original con- 
tract of copartnership, it was agreed between them, that in 
vase of the death of either the business should be carried on 
the same as before said death, to its final consummation; that 
such survivor should continue to have and exercise all the 
power and authority he might do before such death, and their 
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agents be clothed with the same authority to transact any and 
all business of the firm as well after as before the death of 
either member of the firm. 

The same strictness of pleading should not be required of 
the plaintiff, who is not presumed to have had a particular 
knowledge of the agreement, that would be required of a 
party to it. 

It is a rule of pleading, and which has been repeatedly 
recognized by this court, that even contracts which, by the 
statute of frauds, are required to be in writing, need not be 
thus averred, this being a question of evidence, not of plead- 
ing. (Gould on Plead., ch. 4, see. 43; Cross v. Everts, 28 
Tex., 531, and authorities cited.) 

The third special exception is, that said agreement of sur- 
vivorship is directly in conflict with the written articles of 
copartnership under which the cause of action is alleged to 
have arisen, and said pleadings thereby attempt to vary a 
written contract. 

The petition alleges that A. M. & C. C. Alexander, in 
the year 1864, entered into copartnership, and it was agreed 
between them, that in the event of the death of either their 
partnership business should continue and be carried on by 
the survivor the same as before the death, to the final end and 
consummation of the enterprise; that such survivor should 
continue to have and exercise all the power and authority 
that he might do before said death, and their agents be 
clothed with the same authority to transact any and all busi- 
ness of the firm as well after as before the death of either 
member of the firm; that such was the contract existing 
between A. M. & C. C. Alexander at the time Knox entered 
and became a member of the firm, thereafter composed of 
A. M. & C. C. Alexander on the one part and W. b. Knox 
of the other, which was to continue to do business in the old 
firm name of A. M. & C. C. Alexander; that Knox under- 
stood and knew the terms of the original partnership of A. 
M. & C. C. Alexander at the time he contracted to engage 
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in business as aforesaid with them, and accepted and agreed 
to all the conditions thereof, and became bound thereby in 
ease of the death of either member of the firm; that Knox 
was a secret partner from the date of the articles of copart- 
nership with him, to wit, from the 26th of November, 1864 ; 
that he was fully cognizant of the original agreement between 
A. M. & C.C. Alexander, and entered into business as afore- 
said with them with the understanding that he would carry 
out the said agreement with reference to said survivorship. 

The doctrine that by express agreement a partnership may 
be continued by the survivor after the death of one partner, 
was recognized by this court in the former appeals in this 
ease. (34 Tex., 608; 47 Tex., 481.) 

The articles of copartnership between A. M. & C. C. Alex- 
ander and W. B. Knox expressly refer to the prior contract 
entered into by A. M. Alexander with the Military Board of 
the State of Texas. It was evidently contemplated that Knox 
should be admitted as a partner in this contract and upon the 
basis of the original agreement. It seems to have been not 
so much the formation of an entirely new and original con- 
tract, as an agreement to admit him into one already existing. 
As thus presented to us, we are not prepared to say that this 
exception was well taken. 

The fourth special exception is, that the estoppel pleaded 
against said defendant Knox is not sufficiently pleaded, as 
no act or word of said Knox inducing plaintiff to loan said 
money is therein alleged, and said plea of estoppel is argu- 
mentative. 

Among other allegations, it was averred that plaintiff had 
dealings from time to time with the firm of A. M. & C. C. 
Alexander from the formation of their original partnership 
down to the time Knox became a member, and from that 
time frequently and continuously down to the date of the 
death of C. C. Alexander, all in the immediate presence of 
said Knox and with his full approbation and knowledge of 
the facts; that plaintiff was then dealing with said firm with- 
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out a knowledge on his part that Knox had any connection 
with or interest therein; that Knox, for the purpose of de- 
frauding the creditors of said firm, of which he was a secret 
partner, and especially after the death of C. C. Alexander, 
studiously concealed the fact of his interest in and connec- 
tion with the business, well knowing that A. M. Alexander 
was proceeding with the business, after the death of C. C. 
Alexander, the same as before, and that by reason of the 
fraudulent acts, conduet, and concealment of Knox, and by 
reason of the original agreement between the Alexanders, 
which agreement was well known to plaintiff, he was induced 
to act on his information and to accept the instrument sued 
on in settlement of the debt for money loaned as aforesaid ; 
that all this time Knox knew plaintiff was accepting said 
draft without a knowledge of Knox’s interest in said partner- 
ship, and that in so doing plaintiff was relying on the orig- 
inal agreement of partnership between the Alexanders; that, 
knowing the original agreemeut between the Alexanders, he 
believed the agent Cloud had the right to execute the draft 
and that it would bind the firm and each of its members. 

For the purposes of the demurrer, these allegations are 
taken as true, and if sustained by the testimony would, in 
our opinion, be sufficient to estop the defendant Knox from 
denying the authority of the alleged agent to bind the firm, 
upon that salutary principle, that he who is silent when he 
should speak shall not be heard to speak when he should be 
silent. (Pickard v. Sears, 33 Eng. Com. Law, 117; Love v. 
Barber, 17 Tex., 312; Burleson r. Burleson, 28 Tex., 415.) 

If, however, it be conceded that this was not technically 
good as a plea in estoppel, yet a defect in one count should 
not be sufficient on demurrer to dismiss a petition on a good 
cause of action well pleaded in other respects. 

The fifth special exception is as follows: “That portion of 
the pleading which attempts to make the estate of C. C, Alex- 
ander liable because the representatives thereof seized the 
partnership property, presents a new cause of action more than 
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two or four years prior to the filing of said pleading, or of any 
other of plaintiff’s pleading herein setting up the same, and 
is barred by the statute of limitations of two and four years, 
and defendants plead by way of exception said statute of two 
and four years in bar to this action.” 

Although, under our practice, the defense of the statute of 
limitations is available in a proper case by demurrer, this is 
only when it appears by affirmative allegation in the petition 
that the length of time has elapsed which would bar the right 
of action. 

It is not shown by the record as presented when this suit 
was instituted, although it appears by a recital in the petition 
upon which the trial was had, that an amended petition had 
been filed on December 27, 1867. 

It is also a sufficient answer to the demurrer to say that it 
does not appear from the record but what the allegation re- 
ferred to was embraced in the former pleadings. 

We are further of opinion, from the facts and circumstances 
developed by the record, that this allegation does not partake 
so much of a new and distinct cause of action, as of an aver- 
ment of the means by which the payment of the original de- 
mand may be enforeed by tracing the partnership assets into 
the possession of the representatives of the estate of C. C. 
Alexander, and thus either make this a preferred fund to pay 
the alleged partnership debt, or to make the general assets 
liable for that purpose to the extent to which they may have 
been thus increased. 

The sixth special demurrer is, that said pleading fails to 
state such facts as authorize the court to decree these defend- 
ants, or any of them, or the estate of said Alexander, liable on 
said note or draft. 

This is, in effect, a general demurrer, and has and will be 
disposed of under the other errors assigned. 

The seventh special demurrer is, that said pleading sets 
up a contract with the Military Board of Texas, made with 
said firm, to export cotton fron: Texas to Mexico and import 
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cotton cards for said Military Board, when war was existing 
between the United States and the Confederate States, when 
to export said cotton to Mexico was in violation of the reve- 
nue laws of the United States, and that this money was loaned 
by plaintiff in furtherance of said contract, and no cause of 
action can arise on such illegal transaction. 

The draft or note sued on is as follows: 

“ $8,529.85. San Antonto, Texas, May 2, 1865. 

Sixty days after date pay to the order of Charles Lewis, Esq., 
eighty-five hundred and twenty-nine dollars and eighty-five 
cents, value received, and charge same to account of, 

Your ob’d’t serv’ts, A. M. & C. C. ALEXANDER. 
Ag’t, CLoup. 
To A. M. & C. C. ALEXANDER, San Antonio, Texas.” 

Indorsed on the face: “A. 8. Kottwits & Co.” 

The agreement of copartnership between the Alexanders 
and Knox is, substantially, as follows: 

“One-third of a contract, or the profits accruing therefrom, 
made by A. M. Alexander with the Military Board of the 
State of Texas on October 10, 1864, for the exportation of 
cotton to Mexico and the importation of cotton ecards for said 
Military Board, is transferred to W. B. Knox by A. M. & C. 
C. Alexander, Knox to furnish $25,000 in specie to be [used ] 
in carrying out said contract, and A. M. & C. C. Alexander 
4,000 bales of cotton in Northern and Eastern Texas at 5 
cents per pound and $15,000 in specie; Knox to have a one- 
third interest in all contracts which may be made with the 
Military Board. All the parties to devote their time and 
attention to the common enterprise. Losses to be borne as 
profits are divided. Either party may withdraw after thirty 
days’ notice. Dated November 26, 1864.” 

Although a public wrong done to a government may, in a 
proper case, be punished under the rules of war by seizure 
and confiscation of property used in the illegal enterprise, it 
is not so clear that either the ends of public justice or any 
great public policy will be subserved by permitting one of the 
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offending parties, who may be so fortunate as to have obtain- 
ed possession of the illegal gains, to add to his publie wrong 
a private wrong, by excluding the other party from all par- 
ticipation in the proceeds. 

True it is, the law negatively permits this by refusing to 
lend its aid to either party; but the courts are not inclined 
to extend the rule beyond the immediate parties or subject- 
matter of the illegal contract itself. (De Leon rv. Trevino, 49 
Tex., 88; Boggess v. Lilly, 18 Tex., 200; Mills v. Johnston, 
23 Tex., 308; Brooks v. Martin, 2 Wall., 70; Planters’ Bank 
v. Union Bank, 16 Wall, 483; Sharp v. Taylor, 2 Phil. Ch., 
801.) 

The late Government of the Confederate States issued its 
money to aid directly in the prosecution of hostilities against 
the United States. Every one who used this money gave 
indirectly aid and encouragement to the government which 
issned it; vet, by repeated decisions of this court and of the 
Supreme Court of the United States, Confederate money con- 
tracts have been held not to be void for irregularity. (Ma- 
thews v. Rucker, 41 Tex., 636; Short v. Abernathy, 42 Tex., 
94; San Patricio Co. v. McClane, 44 Tex., 392; Roller v. 
Wooldridge, 46 Tex., 485; Rodgers v. Bass, 46 Tex., 505; 
Edmonds v. Sheahan, 47 Tex., 443; McManus v. Scott, 48 
Tex., 601; Delmas v. Insurance Co., 14 Wall., 661; Thoring- 
ton v. Smith, 8 Wall., 1; Railroad Co. v. King, 1 Otto, 3; 
Stewart v. Salamon, 4 Otto, 435.) 

If the propositious be conceded, (to which, however, we do 
not assent, and in regard to which it is not necessary here to 
express an opinion,) that in courts of civil procedure, what- 
ever might be the rule in courts military, there should be no 
distinction between the illegality of an alleged act when com- 
mitted upon individual responsibility and one committed 
through the agency of a sovereign State, or between an act 
having for its direct object to aid unlawful hostility and one 
to afford to a destitute and suffering people the common nec- 
essities of life, as in the contract here sought to be avoided, 
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by the exportation, through the agency of the State of Texas, 
of cotton, a natural product essential to the common wants of 
civilized life, and the importation of cotton cards, a harmless 
implement of practical industry,—still the allegations of the 
petition under consideration do not show affirmatively such 
facts as, under the authority of adjudged cases, would defeat 
the plaintiff’s right to recover. 

The case as now presented is essentially different in the 
allegations upon this issue from that on the last appeal. 

The record as then presented set up the illegality of the 
draft sued on, because it was alleged to have been given 
*« for services rendered, money loaned, and cotton sold by said 
Lewis to A. M. Alexander, with a full knowledge of the ob- 
jects of the partnership and with the intent to aid the pur- 
pose thereof”; and that the “ consideration of said draft was 
cotton, which the said A. M. Alexander exported for said 
plaintiff under said contract with the Military Board, and 
that plaintiff delivered said cotton with full knowledge of the 
illegal business in which said A, M. Alexander was engaged 
and with the intent to advance the purpose thereof.” (47 
Tex., 490.) 

If the pleading of the plaintiff as now presented under this 
issue should be construed most strongly against him, it would 
be but equivalent to the allegation that he loaned the money 
for which the draft was given with the knowledge that it 
would probably be used in the alleged illegal enterprise of 
exporting cotton from the State of Texas and importing 
cotton cards therein. 

That the mere knowledge that money loaned might be 
used in an illegal enterprise, would not, of itself, without 
other act in aid or in furtherance thereof, defeat the right to 
recover, has been decided in this case on a former appeal. 
(Lewis v. Alexander, 34 Tex., 608, referring to Kottwitz v. 
Alexander, 34 Tex., 689; Kreiss v. Seligman, 8 Barb., 449; 
1 Pars. on Cont., 456.) 

In the cases of Converse v. Miller, 33 Tex., 216, and Whitis 
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rv. Polk, 36 Tex., 602, the parties seeking relief were svctual 
participants in the alleged illegal act and shared in the pro- 
ceeds of the adventure. 

It is much to be regretted that this litigation has been so 
protracted, and that the issues involved have not long since 
been adjusted and buried with the sad memories of the dead 
past which gave them birth. 

As, however, we are of opinion that there was error in sus- 
taining the demurrers to the petition and dismissing the 
sause, Which prevented a trial upon the merits, the judgment 
below must again be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Chief Justice Moorg, having been of counsel, did not sit 
in this case.] 





Tue Hovston anp Texas Centrat Raitroapd Co. y. Lovisa 
KKNAPP. 


1. RIGHT OF ACTION—JOINT TENANT.—The surviving wife has such 
an estate in the homestead, being part of the community estate of 
herself and her deceased husband, as will enable her to maintain 
an action in her own name for its injury; and if the heirs of the 
deceased husband, who are not joined as plaintiffs, hud also an in- 
terest in the land at the time of the injury, a party sued by her can 
only avail himself of that fact by plea in abatement, or by way of 
apportionment of damages. 

2. RIGHT OF ACTION.—Such surviving wife in possession of the home- 
stead may maintain in her own name an action for the recovery of 
damages for injury to the land and crops growing thereon before 
she became the sole owner of the land by partition. 

3. FACT CASES.—See opinion for circumstances under which the court 
will not reverse a judgment in favor of such surviving wife for the 
entire damage to the property sustained by such injury. 

4. EVIDENCE.—A Witness in a suit for damages caused by the overflow 
of land, stated, over objection, **that the Jand was worth $10, though 
overflowed, and that it would be worth $29 an acre if it did not over- 
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flow”: Held, That, fairly construed, this was but the testimony of 
the witness to the market value of the land, and admissible, thongh 
to some extent it was a matter of opinion. 

5. PARTIES—EVIDENCE.—The fact that the court below improperly 
sustained an objection to a question which had before, without ob- 
jection, been answered by the same witness, will not be cause for 
reversal, 

6. PRACTICE—EVIDENCE.—See statement of case for facts which will 
not authorize a reversal of the judgment on the ground that it was 
not supported by the evidence. 


Appeal from Robertson. Tried below before the Hon. J. 
B. Rector. 

Louisa Knapp sued the Houston and Texas Central Railroad 
Company, April 23, 1875, to recover damages for destruction 
of crops and injury to land caused by the negligent construe- 
tion of appellant’s railroad across Mud Creek, in Robertson 
county, whereby the waters of said creek were thrown back 
upon appellee’s land. 

She charged that on the 24th day of April, 1871, plaintiff 
owned in fee the following described land, * * * con- 
taining one hundred and thirty-two and one-fourth acres; 
that on the 24th day of April, 1871, defendant so carelessly 
and negligently constructed its said road, that it thereby 
obstructed and threw back the water of Mud Creek on plain- 
tiff’s said land and destroyed the growing crop thereon, and 
the personal snd movable property to the amount and of the 
value of $500; that on the 2d day of May, 1871, the defend- 
ant so negligently and carelessly constructed its said road 
that it thereby obstructed the water in the channel of. Mud 
Creek, * * * and threw back the water on plaintiff’s 
said land to her damage and injury, to wit, in the sum of 
$100; that on the 3d day of April, 1872, defendant so negli- 
gently constructed its said road that it obstructed the chan- 
nel of Mud Creek, * * * and threw the water back upon 
plaintiff’s said land and destroyed growing crops thereon to the 
amount of $500; that by reason of the negligent use, &c., on 
the 22d day of April, 1872, defendant obstructed and threw 

38 
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back the waters of Mud Creek upon plaintiff’s said land and 
thereby damaged the same in the sum of $500. 

Defendant demurred generally and denied generally. 

The evidence of witnesses introduced by plaintiff was, in 
effect, that plaintiff was the widow of John Knapp, who 
owned and lived on the land since 1860 and died on it in 
1869; that she administered on the estate of her deceased 
husband, and, as the head of the surviving family, occupied 
the land described in the petition at the time of the alleged 
injury, having so resided on it since the death of her hus- 
band; that in partitioning the property of the estate of her 
husband, in June, 1872, this land was set apart to her; that 
she owned the crops on the land in 1871 and 1872; that 
plaintiff’s land was overflowed in the spring of 1871, and 
that the crop on from fifty to sixty acres was destroyed and 
had to be replanted; that the corn was from knee to waist 
high when the second overflow came; that the land did not 
overflow as much before the railroad was built, nor did the 
water stand on it as long; that the embankment is from 
twenty to twenty-five feet high, and the water rose in the 
spring of 1871 from ten to twelve feet high on the embank- 
ment; the water on Mrs. Knapp’s place was affected by the 
obstruction of the embankment; the water stands longer and 
gets higher; in May, when the second overflow came, it was 
too late to replant; in May, 1871, there was from twenty to 
twenty-five acres entirely lost; fifty acres did not overflow 
before the railroad was built; it would take fifty days to plow 
fifty acres and prepare it for a crop; it would require two 
horses, and the work of a man and two horses would be 
worth $5 per day; the land subject to overflow is worth $10 
per acre; if it did not overflow it would be worth $20; that 
it would hurt cotton very seriously for water to stand on it 
twenty-four hours; it would not hurt corn so much; cost 
nearly as much to replant cotton which had been overflowed 
as to plant it at first; that “before the embankment was built 
the overflow would run off in from three to six hours; since 
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then the overflow lasts from twenty-four to thirty-six hours; 
an overflow would kill cotton and corn in twenty-four to 
thirty-six hours”; that “there was an overflow in 1872; the 
water stood at the railroad two or three days, and the crop 
had to be replanted.” 

Charles Knapp, a witness for plaintiff, testified that the land 
of plaintiff claimed to have been damaged by the overflow 
eaused by the construction of defendant’s railroad would be 
worth $20 an acre if it did not overflow, and was now worth 
$10 an acre. This, defendant’s counsel moved to strike out, 
and excepted to the action of the court overruling the motion. 

F. M. Ross, a witness for defendant, testified, among other 
things, as follows: “I cannot see that there would be any dif- 
ference in the overflow of the land before or since the con- 
struction of the railroad; it overflowed always in a general 
rain, and it does so yet.” Afterwards he was asked by de- 
fendant’s counsel “ How much, if any, has the land [referring 
to plaintiff’s land claimed to have been damaged by defend- 
ant] been impaired by the construction of the railroad?” 
The court sustained objections to this question, but no bill of 
exceptions in the record reveals the ground of objection. 

There seems to have been little evidence contradicting the 
testimony of plaintiff’s witnesses, to the effect that the rail- 
road embankment obstructed the flow of the water, and 
dammed it up for a sufficient length of time to destroy the 
crops; whereas before, though the land overflowed, the water, 
pursuing its natural channels, ran off before the crops were 
injured. The testimony was quite lengthy—too much so for 
insertion in full, though we may say the fact was extensively 
sworn to by defendant’s witnesses that the bottom land of 
plaintiff had always overflowed. The only difficulty not ex- 
plained was the protracted damming up of the water and the 
depth of the overflow. In regard to this, Francis, the civil 
engineer who superintended the construction of the culvert, 
differed with other witnesses, and testified that in his opinion 
the embankment did not retard the flow of the water. 
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The court instructed the jury as follows: 

“Tn this case the jury are instructed— 

“First. That if from the testimony they believe that on the 
24th day of April, 1871, the plaintiff was in possession of the 
land described in her petition, as surviving widow of John 
Knapp, holding the same as her homestead, and that she con- 
tinued to reside on said place as her homestead until it was 
set apart to her as her separate property on June 29, 1872, 
and that while plaintiff owned and possessed said land it was 
overflowed on the 24th day of April, 1871, and on the 2d of 
May, 1871, and on the 3d day of April, 1872, and on the 27th 
day of April, 1872, by the defendant having so negligently 
and carelessly constructed its road that it obstructed the 
waters of Mud Creek and threw back the waters thereof on 
plaintitf’s land on one or more of said occasions, then you 
will find for plaintiff the damages, if any she may have suf- 
fered on said occasions, by reason of the overflowing of her 
land by said defendant, said damages not to exceed $500 on 
the 24th of April, 1871, and to be limited on that occasion 
to the destruction of plaintiff’s growing crops and her per- 
sonal and movable property; said damages not to exceed 
on the 2d day of May, 1871, $100; said damages not to ex- 
ceed on the 3d day of April, 1872, $500, and be limited to 
the crops growing on said land; said damages not to exceed 
on April 27, 1872, the sum of $500. 

“Second. If the jury believe from the evidence that plain- 
tiff’s land was not overflowed by the construction of defend- 
ant’s road across Mud Creek, or if it was, that said road con- 
tributed any to the overflowing of plaintiff’s land, bat did 
not on any of the occasions charged in plaintiff’s petition 
prolong the time which the waters stood on plaintiff’s land 
to her injury, then you will find for the defendant. 

«Third. Should you find from the evidence that plaintiff’s 
land was subject to overflow by the natural rise of the waters 
of Mud Creek, and that by the construction of the defend- 
ant’s road across said creek the height and duration of the 
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waters on plaintiff’s lands were increased in time of flood, 
and that they were increased on any of the occasions referred 
to in plaintiff’s petition to the damage of plaintiff, then you 
will find for plaintiff, and the measure of damages will be 
the difference between the actual damage caused to plain- 
tiff’s land and property and what the damages would have 
been to plaintiff’s land and property by the natural overflow 
of Mud Creek on such occasions. 

“Fourth. Plaintiff, if the evidence justifies, may, under 
her petition, recover not only damages to her crops at the 
times she alleged their destruction, but also the permanent 
injury done to her land by the negligent obstruction of the 
waters of Mud Creek by defendant to the injury of her land, 
if such is the fact. And in such ease, in assessing the meas- 
ure of damages, if the damage by overflow of the water of 
said creek was only in part caused by the defendant as afore- 
said, you will first apply the rule laid down in the latter part 
of third charge, by which you will ascertain that part of the 
damage which was superadded or caused by defendant; sec- 
ond, then the measure of damages to the land will be the 
difference between the value of plaintiff’s premises before 
the injury happened and the value immediately after the in- 
jury, counting only the damages which resulted from defend- 
ant’s acts. 

“Fifth. The jury will look to all the evidence in the case, 
both that of the engineer and of the three witnesses, in de- 
termining whether, on the occasions alleged by plaintiff, she 
was damaged by defendant.” 

The verdict of the jury was as follows: « We, the jury, 
find that the plaintiff was in possession of the land, as the 
surviving widow of John Knapp, deceased, April 24, 1871, 
and that she continued to reside on said land as her home- 
stead until it was set apart to her as her separate property, 
in June, 1872. Also find from the evidence that the plaintiff 
is entitled to three hundred and fifty dollars for damages done 
to land by reason of the overflow caused by the embankment 
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constructed across Mud Creek bottom by the Houston and 
Texas Central Railroad; and find the damages done to crops 
in 1871 and 1872 to amount to three hundred and eighty- 
five dollars ($385). Total amount damages done to land and 
crops, $755.” 

Judgment accordingly ; from which the railroad appealed. 

The assignments of error are sufficiently indicated by the 
opinion. 


Davis ¢ Beall, for appellant. 

I. There was manifest error in the charge of the court, in 
that the jury were instructed to give to plaintiff damages to 
land, resulting from the construction of appellant’s railroad 
across Mud Creek, before she acquired the title to the land. 
(Ilouston and Texas Central Railroad Co. v. Merkel, 32 Tex., 
723; Illinois Central Railroad v. Allen, 39 Il., 206; Central 
Railroad Co. vr. Hettield, 5 Dutch., (N. J.,) 206; Furbush v. 
Goodwin, 5 Foster, (N. TH..).426; Lewis 7. W. & M. R. R. 
Co., 11 Rich. Law, (8. C.,) 91.) 

If. If the land was damaged, the right to sue survived to 
the administrator, and this suit could not be maintained by 
the heir pending administration on the estate of John Knapp. 
(Giddings v. Steele, 28 Tex., 747; Fisk v. Norvel, 9 Tex., 15; 
N. 0. J. & G. N. R. KR. Co. v. Moye, 39 Miss., 374.) 

III. There are no sufficient allegations of damages to land 
as entitle plaintiff to recover under the pleadings in this case. 
(Sutton v. Page, 4 Tex., 146; 1 Esp.; 1 Bos. & P., 306; 13 
East.) 

IV. The charges of the court were erroneous, und the 
instructions asked to correct them should have been given. 
(Sutton v. Page, 4 Tex., 146; 1 Esp.; 1 Bos. & P., 306; 13 
East.) 

V. The testimony of Charles Knapp was improperly ad- 
mitted over the objection of defendant that it was but the 
opinion of the witness. (Clardy v. Callicoate, 24 Tex., 170; 


1 Greenl. Ev., sec. 440.) 
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The objection of plaintiff to Ross’ testimony, if properly 
sustained, shows manifest error in the ruling of the court in 
permitting Andrew Knapp’s testimony to go to the jury. 

[Counsel argued with zeal and ability their several propo- 
sitions, but at too much length for insertion, after the space 
already necessarily occupied by the case.] 


William H. Hamman, for appellee. 

I. Plaintitf’s title to the land was not acquired by partition, 
and she had a right to sue and recover as she did. (Grass- 
meyer v. Beeson, 18 Tex., 753; Watrous v. McGrew, 16 Tex., 
506; 1 Redtield on Railways, sec. 5, p. 348, and authorities 
cited; 1 Hill. on Torts, see. 16, p. 573, and authorities cited.) 

II. The evidence of the ownership of the land was suffi- 
cient to maintain the action. (1 Hill. on Torts, see. 5, p. 492; 
2 Hill. on Torts, see. 17, pp. 516, 517; Till. on Rem., see. 17, 
p. 208.) 

Under the circumstances of this case as shown by the evi- 
dence, appellee properly recovered, notwithstanding admin- 
istration was pending on the estate of John Knapp, deceased, 
at the time the injury was done of which she complains. 
(Probate Laws of 1870, art. 26.) 

The jury are the judges of the weight of the evidence and 
the credibility of the witnesses, and this court will not disturb 
the verdict unless there is reason to believe that the jury were 
influenced by some improper motive. The amount of dam- 
ages assessed is reasonable, fully sustained by the evidence, 
and does not indicate the existence of any prejudice or wrong 
motive on the part of the jnry. 


GouLp, Associate Justice.—There can be no question that 
the right of action was in plaintiff for injuries to crops belong- 
ing to her and grown on land occupied by her as a home- 
stead. 

Nor does it admit of question that she had such an interest 
in that homestead, being part of the community estate of her- 
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self and her deceased husband, as authorized her to sue for 
damages to the land caused by overflows occurring after her 
husband’s death. 

If at the time of these overflows she was not the sole 
owner of the land injured, but owned the same jointly with 
the heirs of her deceased husband, the non-joinder of her co- 
tenants could only be taken advantage of by plea in abate- 
ment or by way of apportionment of damages. (May v. Slade, 
24 'Tex., 208; 1 Redf. on Railw., sees. 9, 21; Wood on Nui- 
sances, ch. 27.) 

The charges asked on behalf of appellant, and the proposi- 
tions in the brief of counsel, deny the right of plaintiff to any 
recovery for damages to land and crops before she, by the 
partition of the estate of her husband, became the sole owner 
of the land, claiming that the representative of the estate 
could alone maintain such suit. This proposition is errone- 
ous, and the charges asked were rightly refused. 

No charge was asked limiting plaintiff’s recovery for per- 
manent damages to the land according to her estate or inter- 
est, and thus apportioning the damages. As she was at the 
time of the overflows not only occupying the land as her 
homestead, with a right to continue to so occupy it during 
her life, but was, in virtue of her community rights, the 
owner of a half interest therein, and also before suit brought 
becaine, by partition, the absolute owner in fee, we do not 
feel called upon to inquire whether some part of the dam- 
ages might not have been deducted because of the interest of 
others in the land. The error in this respect, if error there 
was, is not of a character to require us to go beyond the 
questions presented in the assignment of errors and the brief 
of counsel. 

Objection was made to the testimony of Charles Knapp as 
being only his opinion, and therefore inadmissible. He states 
that the land was worth about $10 per acre, though over- 
. flowed, and that it would be worth $20 if it did not overflow. 
Fairly construed, this is nothing more than the testimony 
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of the witness as to the market value of the land. Evidence 
of value is admissible, although to some extent it be a mat- 
ter of opinion. 

The refusal to allow Ross to state how much the land had 
been impaired by the construction of the railroad, cannot 
avail appellant, for the double reason that the bill of excep- 
tions fails to show the objection made to the question or tes- 
timony, and because the statement of facts shows that the 
witness had substantially answered the question. 

The verdict is not so unsupported by evidence as to author- 
ize a reversal of the judgment on that ground. 

Contining ourselves to the questions made and discussed, 
we see no error in the judgment. It is accordingly affirmed. 


AFFIRMED. 





W. A. Locknart y. SAMUEL LYTLE ET AL. 


1. PRACTICE — NECESSARY PARTIES.—In a proceeding in the nature 
of a motion to retax costs, in which the relief sought is against the 
plaintiff in execution, the clerk of the court from which the execu- 
tion issued is not a necessary party; and if he be made a party, and 
dies during the pendency of the motion, his heirs need not be made 
parties. 

2. PRACTICE — PRESUMPTION — TAXATION OF CosTs.—The presump- 
tion is in favor of the correctness of a cost bill, When made by the 


* 


proper officer; and when a motion to retax is dismissed for want of 
prosecution, it is not the duty of the court to examine the several 
items of the cost bill to verify their correctness. 

3. PRACTICE—MOTION TO SET ASIDE JUDGMENT.—Sce statement of 
ease for facts sworn to by an attorney for plaintiff in a proceeding 
to set aside a judgment, and unsupported by other affidavits as to 
faats not peculiarly within his own knowledge, held not sufficient. 


AppEAL from Medina. Tried below before the Hon. T. M. 
Paschal. 

This was a proceeding asking an injunction to retax costs, 
begun in 1872 by Lockhart against Samuel Lytle and one 
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Stuckler, the clerk of the court. The object of the suit was 
to have the costs in the case of Sam Lytle against W. A. 
Lockhart and William Lytle retaxed, and to restrain their 
collection during the pendency of the suit. 

Sam Lytle and William Lytle were made parties defend- 
ant by an amended petition. Both appeared and answered. 
The injunction was dissolved, on motion, and an appeal taken 
by Lockhart from the judgment dissolving it. This appeal 
was dismissed in the Supreme Court at a former term. After 
that appeal, William Stuckler and William Lytle died. On 
October 7, 1875, Mrs. Antonia Stuckler became a party to 
the proceeding, as surviving wife of William Stuckler and as 
guardian for his minor children, and on the 30th of Septem- 
ber G. Hl. Noonan became a party, as executor of William 
Lytle. 

The case was dismissed on the Ist of October, 1878, for 
want of prosecution, and judgment rendered against Lock- 
hart and the sureties on his injunction and cost bonds. On 
the 10th of October, 1878, a motion to set aside this judg- 
ment and grant a rehearing was filed by Lockhart’s attorney. 
This motion was overruled by the court and an appeal taken 
to this court. 

His application was as follows: 

«Your petitioner, W. A. Lockhart, of the county of Bexar 
and State of Texas, respectfully represents unto your honor, 
that on the Ist day of October, 1878, a judgment was ren- 
dered against your petitioner and sureties for the sum of 

771.10, and for costs, &e. 

« Your petitioner further represents, that before the time 
the case was tried he was in a distant part of the State attend- 
ing to important business, but, owing to circumstances over 
which he had no control, he was unable to be in attendance 
upon this court until the 9th day of October, 1878; that on 
the 8th day of October, 1878, after a hard day and night’s 
drive, he reached San Antonio and, to his surprise, learned 
that the case had been tried and that he had not been repre- 
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sented at the trial; that shortly after his departure, W. B. 
Leigh, leading counsel in the case, was taken violently ill, so 
much so that he was unable to be present at the trial, nor 
could attend this court within the two days allowed by law 
to make a motion for a new trial; that at the time of your 
petitioner’s departure, Mr. Leigh was apparently in fine 
health; that he learned on his return that Mr. Dittmar had 
abandoned the ease and refused to attend to it, although he 
was requested by Mr. Leigh to do so, as he was unable to 
attend; that he did not hear of Mr. Leigh’s sickness or of 
Mr. Dittmar’s abandonment of the case until his return. 

“Your petitioner further represents, that since the filing of 
this suit—or, rather, motion, as the Supreme Court has de- 
cided— William Stuckler has departed this life, leaving sev- 
eral minor children, aged and named respectively, to wit: 
William, 18; Ednore, 15; Paul, 13; Fritz, 11; Another, 9; 
Antonio, 7; and others to petitioner well known, but whose 
names will be furnished the clerk as soon as known (?) ;—that 
he left no will, and no letters of administration have been 
granted upon his‘estate; that no letters of guardianship have 
been granted upon the estate of said minor children, nor 
were they represented by a guardian ad litem upon the trial 
of this case, as your petitioner is informed and believes and 
charges. 

«Therefore your petitioner moves the court to set aside the 
judgment rendered in this case and grant a rehearing, for the 
following reasons, to wit: 

“Ist. For the reasons set forth above. 

«2d. This being a motion to retax costs, it could not be 
dismissed until after the costs had been retaxed and it had 
been ascertained that there was no cause for the motion. 

“3d. The defendant having pleaded in reconvention, should 
have been required to prove up his claim before taking a judg- 
ment, as by plea in reconvention he became the acting party. 

“4th. This being a motion to retax costs, and not an in- 
junction, no judgment could be rendered again the sureties. 
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“5th. The judgment is a nullity, because the minor heirs of 
William Stuckler were neither represented by a legal guard- 
ian nor guardian ad litem. 

(Signed ) W. A. Lockuart.” 


This motion was sworn to. It was overruled by the court 
below. Plaintiff appealed. 


J. M. Ecl-ford, for appellant. 
Walton, Green & Hill, for appellees. 


Bonner, Associate Justice.—This proceeding was com- 
menced by injunction to stay an execution for costs and 
retax the same, by appellant W. A. Lockhart, defendant in 
execution, against Samuel Lytle, plaintiff in execution, and 
William Stuckler, clerk of the District Court of Medina 
county. 

On writ of error prosecuted at a former term of this court, 
it was held, that the proceeding was not a bill in equity, but 
a motion to retax cost, with an order or mandate of the court 
from which the execution issued to supersede the same until 
the motion could be heard. It was, in effect, further held, 
that the defendant William Stuckler had not such interest 
in the subject-matter as made him, by reason thereof, a neces- 
sary party, the proceeding being properly against Samuel 


< 
> 


Lytle, the plaintiff in execution. (Lockart v. Stuckler, 49 
Tex., 765.) 

Under this ruling the alleged failure to have the heirs of 
William Stuckler properly before the court, on the last trial, 
was not error for which the judgment should be reversed. 

The costs as embraced in the execution having been taxed 
by the proper and sworn officer for this purpose, the pre- 
sumption is that it was correct; and the motion to retax hav- 
ing been dismissed for want of prosecution, it did not devolve 
upon the court to examine the several items thereof, to see 
whether in fact they were correct. 
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The defendant in execution having failed to appear and 
point out the alleged errors, the court might very well pre- 
sume, under the rules of practice in analogous cases, that he 
had no cause of complaint. 

A very different rule of practice prevails in case of judg- 
ment upon an unliqnidated demand, from that of judgment 
for want of prosecution. 

We do not think that the application was sufficient to set 
aside the judgment dismissing the proceeding for want of 
prosecution. 

The circumstances of the alleged unavoidable absence of 
complainant are not shown. No reason is given why a 
response was not made to the communication which seems 
to have been sent, under the direction of the court, to absent 
counsel, when the cause was first regularly reached and post- 
poned until they could be heard from. The circumstances 
under which the attorney who is alleged to have abandoned 
the suit did this, are not shown so that the court could deter- 
mine whether the complainant himself was not in default; 
and no other affidavit but his own was taken in support of 
the motion, although some of the facts stated would seem 
to have been personally known to other parties, and not of 
his own knowledge. ( Foster v. Wood, 6 Johns. Ch., 87.) 

‘The appellee having confessed error in this, that judgment 
was improperly rendered against the sureties on the injune- 
tion bond, the judgment below is reversed and reformed as 
to them, and affirmed as to all other matters; the appellant 
to recover the costs of this court on this appeal. 


REVERSED AND REFORMED, 


[Chief Justice Moore did not sit in this case.] 
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Tue Waco Natronat Bank v. F. O. Rogers, TAx CoLiector. 


TAXATION OF BANK STOCK.—Under the laws in force in 1876, a na- 
tional bank was not liable to pay State and county taxes for that 
year, assessed on shares of stock in the bank not owned by it, but 
owned by individual shareholders. 


Error from McLennan. Tried below before the Hon. L. 
C. Alexander. 

Suit by the Waco National Bank against F. O. Rogers, 
tax collector of McLennan county, tiled May 7, 1877, pray- 
ing for an injunction to restrain Rogers from the collection 
of the sum of $1,383.30, which had been assessed against 
said bank on ten thousand shares of the stock of the bank, 
valued at $100,000, for State and county taxes for the year 
1876. 

The grounds for the injunction, as alleged in the petition, 
were— 

1. The bank, without its consent or knowledge, had been 
assessed with ten thousand shares of its stock; that the shares 
belonged to the individual stockholders, and the laws of the 
United States and of the State required the shares of national 
bank stock to be assessed against the shareholders, and not 
against the bank. 

2. That this tax was on personal property assessed previous 
to the adoption of the present Constitution; that section 15 of 
article 8 of the Constitution repealed all laws existing at the 
adoption of the Constitution for the collection of taxes before 
that time assessed, and provided that the Legislature should 
pass the necessary laws for the collection of such taxes; that 
the Legislature had made provision for the collection of such 
taxes on land, but had made none for the collection of said 
taxes on personal property. 

3. That by the laws of the State the taxes were a lien on 
the land of the tax-payer, and a sale of the land of the bank 
would cloud and damage the title, and the collector was 
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threatening to seize upon the land of the bank and sell it for 
the taxes. 

An injunction was granted in vacation. 

The defendant filed a general and special demurrer, and 
an answer denying some of the allegations in the petition, 
but admitting that the bank had been assessed, without its 
consent, for the shares owned by individual shareholders, and 
not denying that the assessment was made previous to April, 
1876. 

The case was submitted to the court for trial, and the evi- 
dence having been heard, the court dissolved the injunction 
and dismissed the suit. 


Sleeper, Jones & Kendall, for appellant.—The court erred in 
dissolving the injunction and rendering judgment in favor of 
the defendant, because it appears from the pleadings and the 
evidence in the case that the tax assessor of McLennan county 
had, without the consent or authority of plaintiff, assessed 
plaintiff with ten thousand shares of plaintiff’s own stock, 
which stock was the property of the shareholders, and not of 
the bank, and should 1fot have been assessed against the bank. 

The act of Congress establishing national banks, and the 
act of the Legislature of the State of Texas under which 
this assessment was made, provide for the assessment of the 
shares of national banks against the shareholders and not 
against the bank, and it is illegal for the tax assessor to as- 
sess the bank on such shares without the consent of the bank. 
(Acts of Leg. 1874, 214; First National Bank v. Hershire, 
31 Iowa, 18; Hershire rv. First National Bank, 35 Iowa, 273; 
National Bank v. Commonwealth, 9 Wall., 353: Rev. Stats., 
5210-5219.) 


[No briefs on file for appellee.] 


Bonner, Assoctate Justice.—The decisive question in this 
case is this: Is the Waco National Bank, under the laws in 
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force in 1876, liable for the State and county taxes for that 
year, assessed on shares of stock in the bank not owned by 
it, but owned by the individual shareholders ? 

By act of May 2, 1874, (Laws 14th Leg., 213,) which deter- 
mines the rights of the parties in this case, it was made the 
duty of every person, firm, corporation, or association own- 
ing any of the property thereinafter mentioned in this State, 
on the first day of January of each and every year, to render 
and return the same for taxation. 

Among other descriptions of property, is mentioned the fol- 
lowing: “Fourth. All State, county, town, or city bonds; all 
shares or stocks in moneyed or banking associations or insti- 
tutions.” It is said by Mr. Justice Miller, in National Bank 
v. Commonwealth, 9 Wall., 358, that «In the several recent 
decision’ concerning the taxation of the shares of the national 
banks, as regulated by sections 40 and 41 of the act of Con- 
gress of June 3, 1864, it has been established as the law gov- 
erning this court, that the property or interest of a stockholder 
in an incorporated bank, commonly called a share, the shares 
in their aggregate totality being called sometimes the capital 
stock of the bank, is a different thing ffom the moneyed eapi- 
tal of the bank held and owned by the corporation. This 
capital may consist of cash, or of bills and notes discounted, 
or of real estate combined with these. Tle whole of it may 
be invested in bonds of the government, or in bonds of the 
States, or in bonds and mortgages. In whatever it may be 
invested, it is owned by the bank as a corporate entity, and 
not by the stockholders.” (National Bank v. Commonwealth, 
9 Wall., 358; Van Allen v. The Assessors, 3 Wall., 573; 
Bradley v. The People, 4 Wall., 459; Harrison v. Vines, 46 
Tex., 15.) 

The above act of May 2, 1874, requires the assessment to be 
made against the owner of the shares or stocks in a moneyed 
or banking association, ; 

The case of Harrison v. Vines, 46 Tex., 15, decides that the 
words “share” and “stock” are used as synonyms, and that 
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such corporator is required to give in for taxation the part or 
portion of the capital or capital stock of the corporation or 
association which he owns. 

Evidently it was not contemplated by the act that the shares 
or capital stock of the bank should be assessed against it in its 
corporate capacity, unless thus owned and held by it. Tow- 
ever desirable it might be on grounds of public policy, and 
particularly to reach such shareholders as may reside with- 
out the State, that a fair and equitable mode of assessment 
could be devised, not amounting to double taxation, by which 
banks could be assessed for the value of the shares or capital 
stock owned by the individual members as well as for the 
moneyed capital owned by it as a corporate entity, the same 
to be charged up against the dividends of the shareholders 
respectively, yet, until thus provided by statute, this cannot 
be legally done. 

In our opinion, the act of May 2, 1874, did not permit such 
assessment, and there was error in the judgment below in 
dissolving the injunction and dismissing the bill. 

As the sworn answer of the defendant shows the assess- 
ment to have been illegally made, the judgment below is 
reversed; and this court now proceeding to render the judg- 
ment which should have been rendered below, it is therefore 
ordered and adjudged that the injunction be made perpetual, 
the costs of this and the court below to be taxed against 
appellee. 


REVERSED AND RENDERED, 


S. E. Norris v. Toomas M. Hunt. 


1. TRESPASS TO TRY TITLE—DEED—E VIDENCE—DESCRIPTION.—B, 
in attempting to deraign title to land, offered a levy by the United 
States marshal, which was indorsed on the execution deseribing land 
levied on as **six hundred and forty acres, L. Dickerson league.”’ 
The return of levy was as follows: ‘* Levied upon and sold lands in 

39 








610 Norris v. Hun. [Austin Term, 





Statement of the case. 








Burleson county, * * * six hundred and forty acres at 13 cents.” 
The deed by the marshal purported to convey all the interest of 
“J. M. Norris in six hundred and forty acres of land situated in the 
said county of Burleson, and being a part of the league of land orig- 
inally granted to L. Dickerson :*’ Held— 

1. That the ambiguity in the description of the land is patent, 
and of such a character as to render it void for uncertainty. 

2. The reasons for the rule which requires that when land is 
granted it must be identified by the description contained in the 
grant itself, or by other writing referred to, apply with equal force 
to a deed. 

3. A latent ambiguity in a deed in the description of land may 
be aided by parol testimony. 

4. Parol testimony is not admissible to aid a patent ambiguity 
in the description of land contained in a deed. 

2. DISTINGUISHED.—This case distinguished from Flanagan v. Boggess, 
46 Tex., 330. 


AppeaAL from Burleson. Tried below before the Hon. 
Spencer Ford. 

Suit brought in trespass to try title by 8. E. Norris against 
Thomas M. Hunt, R. G. Broadus, T. D. Sullivan, and others, 
to recover two tracts of land, which were fully described in 
the petition. 

The defendants answered by 9. general exception, a general 
denial, a plea of not guilty, the special plea of three years’ 
limitation, a suggestion of valuable improvements made in 
good faith, and a suggestion that plaintiff’s claim is a cloud 
upon their title. 

On the 13th of March, 1878, the ease was submitted to the 
court upon the law and facts, and judgment was rendered 
for the defendants, from which Norris appealed. 

In addition to the facts stated in the opinion, and to make 
intelligible the propositions enunciated by appellee’s coun- 
sel, it should be stated that nearly ten years elapsed after the 
marshal’s deed without, so far as the record discloses, any 
objection being urged by Norris or his wife to the sale made 
by the marshal or his deed, and that in his will Norris made 
no reterence to the land described in the petition. 
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Davis § Beall and Sayles § Bassett, for appellant Norris, 
in support of their objections to the deed offered in evi- 
dence from Blocker to Carlton, cited Wofford v. McKinna, 
23 Tex., 36; Kilpatrick v. Sisneros, 23 Tex., 113; Hurt v. 
Moore, 19 Tex., 269; Pressley v. Testard, 29 Tex., 199; 
Hearne v. Erhard, 33 Tex., 60; Kingston »v. Pickins, 46 Tex., 
99; Flanagan v. Boggess, 46 Tex., 330; Ballard v». Ander- 
son, 18 Tex., 377; Ragsdale v. Robinson, 48 Tex., 380; 
Coffee v. Silvan, 15 Tex., 354; Herm. on Ex., secs. 259, 294; 
Freem. on Ex., sees. 281, 330, and authorities cited ; Ronken- 
dorff v. Taylor, 4 Pet., 349; Throckmorton v. Moon, 10 Ohio, 
43; Jackson v. Rosevelt, 13 Johns., 96; Jackson v. Delancey, 
13 Johns., 537; Mesick v. Sunderland, 6 Cal., 297, referring 
to Neel v. Hughes, 10 Gill. & Johns., 7. 

The court erred in permitting the defendants to introduce 
the testimony of A. W. McIver, H. C. A. King, and J. M. 
Wryett for the purpose of identifying the land intended to be 
conveyed, and of aiding the description thereof as contained 
in Johnson v. Granger, infra, p. 42; Wofford v. McKinna, 
23 Tex., 36; 1 Greenl. Ev., sees. 297, 300, and authorities 
cited above.) 

[Sayles & Bassett filed a separate written argument, in 
which all the authorities are ably and carefully reviewed. 
Its length precludes insertion.] 


J.D. Thomas and McIver § Homan, for appellees. 

I. After acquiescence in the marshal’s sale for eight years 
and nine months by appellant and by her husband, under 
whom she claims, the court could not, upon mere inspection, 
reject the marshal’s deed read in evidence for insufficiency 
in its description of the land conveyed. ( Wilson rv. Smith, 
50 Tex., 8365; Flanagan v. Boggess, 46 Tex., 331; Howaid 
v. North, 5 Tex., 312; Laub +. Buckmiller, 17 N. Y., 627.) 

I. From all that appears in the record, this court must 
presume that it was sufficiently shown on the trial of this 
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ease that appellant and her husband, under whom she claims, 
had waived any insufficiency in the description of the land 
conveyed by the marshal’s deed. 

In addition to evidence of acquiescence in the marshal’s 
sale, it was admitted on the trial that both parties claimed 
the land under J. M. Norris, and that neither need trace title 
farther back, and that appellees were in possession of the land 
in suit, claiming the same as their own. 

The statement of facts also contained this clause: “There 
was evidence of improvements made by defendants, but, 
under the ruling of the court, it is not deemed necessary to 
insert such evidence, and it is omitted from this statement of 
facts.” (Lee v. Kingsbury, 13 Tex., 72,73; Wilson v. Smith, 
50 Tex., 365; Miller v. Alexander, 13 Tex., 506; Alexander 
v. Miller, 18 Tex., 896; Freem. on Ex., 307; Rorer on Jud. 
Sales, 895, 897.) 

III. It was competent to prove by the witnesses McIver, 
Wryett, and King, that they were familiar with the land in 
suit, and that the designation given it in the marshal’s deed 
and papers therein is correct. (Flanagan v. Boggess, 46 
Tex., 331; Camley v. Stanfield, 10 Tex., 550, 552; Freem. 
on Ex., sees. 281, 330; 1 Greenl. Ev., 286-290, 300; Dygert 
v. Pletts, 25 Wend., 402.) 


Bonner, Associate Justice.— The decisive question in 
this cause is presented by the first and second assignments of 
error. 

The first assignment of error is, that “the court erred in 
refusing to exclude as evidence the deed from A. P. Blocker, 
U. 8. marshal, to Fred Carlton, on the ground that the land 
purporting to be conveyed in said deed is not described by 
any certain matter of description or identity, arid that said 
deed is void for uncertainty in the description of said land.” 

The defendant claimed title to the property under a sale 
made by Blocker, U. 8S. marshal, on an execution against J. 
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M. Norris and the deed executed by Blocker to Carlton. 
The levy indorsed on the execution describes the lund as 
“six hundred and forty acres, L. Dickerson league, Burleson 
county.” A levy was also made on two three hundred and 
twenty acre tracts in Burleson county, out of different leagues. 
The return reads as follows: “ Levied upon and sold lands in 
Burleson county; three hundred and twenty acres at 30 cents, 
$96; three hundred and twenty acres at 46 cents, $147.20; six 
hundred and forty acres at 15 cents, $85.” 

The defendants, as 2a part of their title, offered in evidence 
a deed from the U. 8. marshal to Fred Carlton, under whom 
they claimed, which, among other things, purported to con- 
vey all the interest of J. M. Norris in “six hundred and forty 
acres of land situated in the said county of Burleson, and 
being part of the league of land originally granted to L. 
Dickerson.” 

Plaintif objected to the admission of the deed in evidence, 
on the ground that the same was void for uncertainty in the 
description of the land purporting to be thereby conveyed, 
but the court overruled the objection and admitted the deed 
in evidence; to which ruling the plaintiif excepted, and also 
assigned the error as one of the grounds for a new trial. 

The second assignment of error is, that “the court erred 
in permitting the defendants to introduce the testimony of 
A. W. MelIver, I. C. A. King, and J. M. Wyett for the pur- 
pose of identifying the land intended to be conveyed, and of 
aiding the description thereof as contained in said deed from 
Blocker to Carlton, on the ground that said testimony was 
not competent for that purpose; that said deed upon its face 
contains no description sufliciently certain to convey any 
land ; that the ambiguity in said deed is a patent ambiguity 
and cannot be aided by extrinsie evidence, and that said tes- 
timony was irrelevant to the issues.” 

The substance of the deed from Blocker to Carlton is given 
in the statement under the first assignment of error. In 
order to identify the land claimed by defendants under the 
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marshal’s deed, they offered the witnesses named, who, in sub- 
stance, stated that it was generally known that Norris owned 
2 prairie tract of four hundred acres and a timber tract of two 
hundred and forty-four acres about one mile distant from 
each other, parts of the Lemuel Dickerson headright league 
in Burleson county. An inquiry as to Norris’ six hundred 
and forty acres in the Dickerson league would have been 
understood by the witnesses as referring to these two tracts. 
Plaintiff’s objection to the admission of the evidence on the 
grounds mentioned in the second assignment of error was 
overruled; to which plaintiff excepted, and also made this 
error one of the grounds for the motion for new trial. 

The statute of frauds requires that a conveyance of lands, 
to be valid, must be in writing. (Paschal’s Dig., art. 3875. 

It is said by Chief Justice Marshall, in Chinoweth v. Has- 
kell, 8 Peters, 96, that “It is an obvious principle that a grant 
must deseribe the land to be conveyed, and that the subjeet 
granted must be identified by the description given of it in 
the instrument itself.” 

Both for the reasons for which the statute of frauds was 
enacted and upon the authority of adjudged cases, this rule 
should apply as well to other instruments for the conveyance 
of lands, as to grants technically so known. 

The true rule, as deduced from the authorities, seems 
to be that this description should be so definite and certain 
upon the face of the instrument itself, or by other writing 
referred to, that the land can be identified with reasonable 
certainty. 

To hold otherwise would defeat the wise intention and 
object of the statute, by permitting to rest in parol extrin- 
sic testimony, that which should have been embraced in the 
written instrument. (Johnson v. Granger, supra, and author- 
ities there cited.) 

This written description which is required by the statute 
has been by the courts so far relaxed, that in cases of a latent 
ambiguity not apparent on the face of the deed, parol extrinsie 
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testimony is admissible to explain it, and thus identify the 
land. (Kingston v. Pickins, 46 Tex., 101.) 

In the quaint language of Lord Bacon: “ But if it be 
ambiquitas latens, then otherwise it is; as if I grant my man- 
or of S to J F and his heirs, here appeareth no ambiguity at 
all; but if the truth be that I have the manors both of South 
S and North 8, this ambiguity is matter of fact, and there- 
fore it shali be holpen by averment whether of them it was 
that the party intended should pass.” (Bae. Law Tracts, 99, 
100; 1 Greenl. Ev., see. 297.) 

It is believed that no well-considered case has gone to the 
extent to hold a conveyance of land valid, unless it is de- 
scribed with such reasonable certainty as that it can be iden- 
titied by the usual tests of locality and identity when applied 
to the terms of the deed itself, or unless the description, in 
the language of Lord Bacon, “is that which seemeth certain 
and without ambiguity for anything that appeareth upon the 
deed or instrument, but there is some collateral matter out 
of the deed that breedeth the ambiguity.” 

But the rule is different where the defect in the description 
is patent upon the face of the instrument, and is such that it 
does not convey any described land. To hold such instru- 
ment valid, would, in effect, cause “that to pass without deed 
which the law appointeth shall not pass but by deed.” (Bae. 
Law Tracts, 99, 100; 1 Greenl. Ev., sec. 297; Ronkendorff rv. 
Taylor, 4 Pet., 349; Throckmorton v. Moon, 10 Ohio, 43; 
Wofford v. McKinna, 23 Tex., 36; Kingston v. Pickins, 46 
Tex., 99; Jackson vr. Resevelt, 13 Johns., 96; Jackson rv. 
Delancey, 13 Johus., 537; Mesick v. Sunderland, 6 Cal., 297; 
Freem. on Ex., sees. 281, 330, and authorities cited; Johnson 
v. Granger, supra.) Some of these authorities also sustain the 
proposition, that there is greater reason to require that the 
description of land levied upon and sold by an officer under 
process of law should be reasonably certain, than in cases of 
sales between private parties. In the former, it is generally 
an ex-parte proceeding in invitum, and would often result in 
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great hardship and sacrifice to the debtor, if the land to be 
sold was not described with sufficient certainty to advise bid- 
ders of its locality and identity; but in the latter, the parties 
are presumed to have full knowledge of what was intended 
to be sold and purchased, although the subsequent deed be- 
tween them might not fully describe the land. 

We are of opinion that the ambiguity in the description of 
the land in the deed under consideration is patent, and of such 
character as to render it void for uncertainty. It purports to 
convey all the interest of J. M. Norris in “six hundred and 
forty acres of land situated in the said eounty of Burleson, 
and being part of the league of land griginally granted to L. 
Dickerson.” 

In the ease of Flanagan v. Boggess, 46 Tex., 330, the deed 
contained this description: “Six hundred and twenty acres 
of the headright of David Brown, situate about twelve miles 
north of Henderson, in the neighborhood of Bellview.” 

The deed in that case was sustained, and the opinion of the 
court was based upon this construction: that it did not pur- 
port to convey an undefined part of a larger tract of land, as 
in the case of Wofford +. McKinna, 23 Tex., 36; that the six 
hundred and twenty acres might have been all of the said 
Brown headright located in that survey, the remainder being 
elsewhere; or that if we look to the evidence, where we find 
# patent calling for six hundred and forty acres, we also find 
that the land was given in as six hundred and twenty acres, 
and it may be that the latter was the correct number. 

Both, then, by the construction given by the court to the 
terms of the deed itself and by the evidence, it did not con- 
vey an uncertain part of a larger tract of land, but the entire 
tract. 

In support of that decision, we may add that a discrepancy 
of twenty acres in a six hundred and forty acre survey, under 
the practice of surveyors in Texas, was not so great as to raise 
the presumption that all the land was not embraced in the 
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The deed now before us is different from the one in the 
ease of Flanagan v. Boggess. 

Upon its face it purports to convey six hundred and forty 
acres, “being part of the league granted to L. Dickerson.” 

Should we indulge in presumption, it is perhaps more rea- 
sonable to suppose that the whole league was located in one 
place, as being more in accordance with the general policy 
of the land system of Texas, than in two or more surveys, 
and hence that the deed purported to convey an undefined 
part of a larger survey. 

The evidence, however, shows that, in fact, this league was 
located in one place in the county of Burleson, and that John 
M. Norris, the defendant in execution, did not own six hun- 
dred and forty acres of the same in one survey, but that he 
owned two separate tracts, one of four hundred acres and one 
of two hundred and forty-four acres. 

The view we have taken of the two above errors assigned 
renders it unnecessary to pass upon any other questions pre- 
sented by the record. 

The judgment below is reversed and the cause remanded. 


REVERSED AND REMANDED. 


A. T. Rose v. FANNIE W. ENGLAND. 


ESTATES OF DECEDENTS.—In a proceeding by heirs for the partition 
of the estate of their father, their claim for half the rents of com- 
munity property appropriated by the father after the mother’s death, 
and for half the proceeds of community property sold by him and 
also appropriated after the mother’s death, cannot be regarded as 
against the rights of creditors. Such claims must be authenticated 
and established, like other claims against the estate, in the manner 
prescribed by statute. 


AppreaAL from MeLennan. Tried below before the Hon. 
D. M. Prendergast. 
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Suit was brought by Fannie W. England and other appel- 
lees on the 15th of April, 1873, for partition of certain lands 
in which they and the estate of John A. Winn, deceased, 
were jointly interested. 

The petition represented that petitioners were the children 
of John A. Winn and Eveline A. Winn, both of whom were 
dead; that the mother died in 1864 and the father in 1871; 
that at the time of the mother’s death the property sought to 
be partitioned was community estate between the father and 
mother; that the father sold after the death of the mother 
two of the lots of land—one for $750 coin, the other for $1,476 
coin; that the father had received the rents since 1864, and 
had never paid the rents or any part thereof to them; that 
he never paid to them any part of the money for which the 
lots were sold; they prayed for partition of the lots not sold, 
and that the administrator of the father’s estate be required 
to account for the rents and for half the proceeds of the land 
sold by the father. 

The administrator of John A. Winn and A. T. Rose, a cred- 
itor whose claim had been allowed and approved, appeared 
by demurrer and resisted the original petition, as to the 
prayer for a moneyed decree, on the ground that it was a 
claim for money, and should have been proven up, allowed, 
and confirmed by the court. 

Before the trial appellees filed an amendment, alleging the 
insolvency of the estate of Winn and other matters not nec- 
essary to notice. 

On a trial of the case a decree was made that the land 
should be sold for partition, and that the proceeds be divided 
between the estate of John A. Winn and petitioners as follows, 
to wit: Out of the proceeds of two certain lots, petitioners 
should be paid $250 coin, with eight per cent. interest from 
the 13th of May, 1869, and the proceeds of sale of the bal- 
ance of the land to be equally divided between the estate of 
Winn and petitioners. 

On the 10th of April, 1875, the case was reheard and a 
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decree entered setting aside the former order and decree, 
and causing a decree to be entered that the claim for rents 
by the petitioners from the death of their mother up to the 
death of their father, and for one-half of the land sold by the 
father after the death of the mother, amounting in the aggre- 
gate to the sum of $2,325, was a special charge upon the 
interest of the estate of Winn on the community lands in 
the hands of the administrator; that the said sum was to be 
paid by the administrator out of the general assets of the 
estate, if it was solvent; otherwise it was to be a preferred 
claim, so far as the proceeds of the sale of the community 
lands were concerned, and to be paid out of that fund in 
preference to all other claims. 
From this decree Rose appealed. 


Walton, Green & Hill and Sleeper, Jones & Kendall, for appel- 
lant. 

I. Under the laws of the State of Texas, every claim for 
money against a deceased person’s estate must be sworn to 
and presented to the administrator for allowance or rejection. 
(Paschal’s Dig., art. 5650.) 

If. If a tenant in common has a lien on the interest of his 
co-tenant for his part of the money arising from a sale of a 
part of the land by the co-tenant, such lien must be proved 
up and allowed by the administrator of such co-tenant, in the 
same manner as if there had been an express lien given by 
the co-tenant to secure his associate in interest for his part of 
the purchase-money for the land sold. (Graham v. Vining, 
1 Tex., 639; Danzey v. Swinney, 7 Tex., 625; Robertson v. 
Paul, 16 Tex., 475.) 


S. H. Renick, for appeliees.—It is insisted as a legal propo- 
sition, and the only one involved in this cause, that proceed- 
ings for partition, under the statute, are entirely distinct from 
proceedings to collect debts. (Paschal’s Dig 


5611, 5644.) 


arts. 5605- 
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The statute regulating partition authorizes the court to 
make partition, and the jurisdiction extends to a settlement 
of all matters between part owners and others, just as if de- 
ceased were in court defending the application for partition. 

The statute requiring no affidavit by the part owner seek- 
ing partition, none is required. There is no pretense that 
the judgment is erroneous upon the statement of facts, or 
that any one has suffered the smallest injustice by it. The 
only point contended for is, that a money demand ought to 
have been made out and presented to the administrator. 
This was not required by the statute, and so was not neces- 
sary. 


GouLp, Assoctate Justice.—Our opinion is, that the claim 
of plaintiffs against the estate of their deceased father, John 
A. Winn, for one-half of the rents of certain community 
property during the interval between the death of their 
mother and father, and their claim for one-half the proceeds 
of a certain community lot sold by their father during this 
interval, were claims for money, and, like other claims 
against estates, should have been authenticated and estab- 
lished as prescribed by the statute. The statute under which 
the proceedings for partition were instituted, contains no pro- 
Vision exempting such claims for money from the operation 
of the rules regulating other claims. 

This seems to be the main question intended to be pre- 
sented, and is the only one alluded to in the brief of appel- 
lees. The brief of appellant presents a further question, out- 
side of the assignment of errors, growing out of the fact that 
the decree appealed from was made after a final decree of 
partition had been made at a preceding term, claiming that 
it was not competent for the court to thus set aside a former 
decree. 

There being no assignment of error embracing this point, 
and the record containing but a very meagre and unsatisfac- 
tory history of the circumstances under which the court finally 
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acted, and further, the brief of appellant containing no refer- 
ence to authorities, we decline to pass upon the question. 

The assignment of errors presents the further question of 
the existence of a lien on the community estate in favor of 
plaintifis for their half of the rents and proceeds of sale of 
community property by their father. This question is, how- 
ever, entirely pretermitted in the brief of counsel. Under 
the circumstances, we only notice it, lest it should be inferred 
from our silence that we sanction the claim of such a lien as 
against a creditor of the estate. This we certainly are not 
prepared to do. 


The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue TREASURER OF THE State v. J. B. WYGALL BT AL. 


1. RES ADJUDICATA—SUIT AGAINST THE STATE.—Suit was brought 
February 5, 1867, under article 3676 of Paschal’s Digest, for assets 
of an estate deposited with the State treasurer, in default of heirs. 
Subsequently, March 20, 1871, suit was brought by other claimants. 
The latter suit was first prosecuted to final judgment. In the first 
suit, the judgment rendered in the second was pleaded in bar: Held, 
That until sach judgment is set aside in some proceeding for that 
purpose, being a judgment of a court of competent jurisdiction, it 
must be respected to the extent that it would protect the State from 
a subsequent inconsistent adverse judgment; and held error in the 
court below to disregard such plea. 

2. ESTATES—SUIT FOR ASSETS AGAINST THE STATE.—Suit by heirs 
may be maintained for assets, whether reduced to funds by collee- 
tion or not. Heirship being established, the purpose of the law re- 
quiring the deposit is obtained. 

3. SAME.—The same strictness is not required in such cases as in other 
suits against the State. 


APPEAL from Travis. Tried below before the Hon. A. 8. 
Walker, special judge. 
On February 5, 1867, Mildred Ann Wygall (widow of John 
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Wygall) and R. J. Clark brought suit in the District Court of 
Wharton county, claiming to be the only heirs of John C. 
Clark, deceased, against M. H. Royston, at that time treas- 
urer of the State of Texas. The petition alleged the death 
of John C. Clark intestate in Wharton county; that his 
estate had been administered, and no heirs appearing, the 
administrators—Dennis and Whitten—had deposited in the 
State treasury the assets of said estate, in promissory notes, 
&e., amounting to $384,428.62. 

The prayer asked a decree “for the delivery to said peti- 
tioners of all the said assets, notes, papers, and effects of said 
estate,” and for general relief. Annexed as an exhibit to the 
petition was a certified copy of the treasurer’s receipt, giving 
items of the assets. In the progress of the suit the death of 
the original plaintiffs was suggested, and their heirs were 
made parties. 

April 26, 1867, the defendant answered, Wells Thompson, 
district attorney, and Moore, Webb & Cook, attorneys, filing 
a general demurrer and special exceptions, as follows: 

(1) Itis not alleged that said assets have been collected by 
the State of Texas or by the defendant, but suit is brought 
for the choses in action described in the petition. 

(2) Other exceptions extended to the modes of stating the 
facts alleged. 

The transcript does not show the pleadings upon which the 
first trial, on July 11, 1871, in this case was had. The judg- 
ment was reversed. (46 Tex., 447.) 

The case, as directed by the Supreme Court, was brouglhit 
to Travis county. 

On October 24, 1878, the attorney-general filed an amended 
original answer, (amending answer filed April 26, 1867, and 
amended answer filed March 19, 1869,) presenting as defenses: 
(1) General denial. (2) The rendition of final decree in 1871, 
in the case of Bishop Clark et al. v. The State Treasurer, and 
the judgment of the Supreme Court, on appeal, affirming the 
decree, in which Bishop Clark and others were adjudged to 
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be the heirs of the deceased, John C. Clark, and directing 
that the assets of the estate be delivered to the said plain- 
tiffs. (37 Tex., 686.) 

(3) The treasurer at the time (Dorn) further answered that 
there were in the State treasury no assets belonging to the 
Clark estate, nor had been since he had assumed the duties 
of the office of treasurer, &e. 

(4) That there are other parties asserting rights as heirs of 
said John C, Clark besides Wygall et a/. and Bishop Clark et 
al., and specifying a suit pending in Fort Bend county, brought 
by Warren IT. Clark and others claiming to be heirs, who are 
alleged to be necessary parties to this suit. 

October 24, 1878, in replication to the amended petition 
filed same day, plaintifis excepted to it as insufficient, denied 
its allegations, and, in avoidance, alleged “that they were 
not bound by the Bishop Clark judgment; that plaintiffs 
had attempted to intervene in said suit and the State, by its 
authorities, refused to permit them; that an attempt was 
made to consolidate said suit— Bishop Clark r. The Treas- 
urer—with this action, which the State, by its judge, also 
refused.” 

«They further say that this suit was brought in Wharton 
county, in which the estate was administered on, February 
5, 1867. The venue was changed to Fort Bend county 
October 28, 1867, was sent back to Wharton county October 
29, 1868, and was pending in that court when the suit of 
Bishop Clark +. Honey, Treasurer, &c., was filed in said court, 
March 10,1871. It was again sent by the court to Fort 
Bend county, where it was tried on the 12th of July, 1871, 
and verdict and judgment in favor of these plaintiffs for all 
the property of the estate, &c., in the hands of the treasurer, 
and which judgment was in force at the time of the trial of 
the case of Bishop Clark v. Honey in Wharton county, De- 
cember 12, 1871. That the suit was removed by special act 
of the Legislature of the State of Texas from Fort Bend coun- 
ty to Travis county, (said act approved May 19, 1871,) and 
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whilst the suit of Clark v. Toney was pending in Wharton 
county; that the passage of the act was procured by parties 
interested in the case of Clark v. Honey, (naming the parties,) 
and was fraudulently procured by the agents and attorneys of 
Bishop Clark, deceased, to enable them to get their case first 
before the Supreme Court, &c.,” (the plea gave a history of 
the proceedings in the Bishop Clark case and of the proceed- 
ings subsequent to its affirmance, touching the claims,) and 
insisting that the judgment was fraudulently obtained and 
had not been recognized as binding by the State authorities. 

And further plea, setting up specific acts on the part of 
attorneys, officials, &e., relied on to annul the Bishop Clark 
judgment for fraud. 

Exceptions to the replication were sustained as to the allega- 
tions of fraud relied on to annul the Bishop Clark judgment. 

The exceptions of plaintiffs to the answer pleading in bar 
the. Bishop Clark judgment were sustained. The district 
attorney asked a continuance, for the purpose of making 
other claimants parties to the suit. This was refused. 

No jury being demanded, the court hearing the case gave 
decree requiring the treasurer to deliver, &c., the “assets, 
funds, notes, deeds, and title papers of the said estate to the 
plaintiffs.” The State appealed. 

On the trial there was testimony as to heirship of the plain- 
tiffs to the deceased, John C. Clark. The treasurer’s receipt 
of assets was read, showing notes, &c., to have been deposited 
with the treasurer to the amount of $384,425.62. The receipt 
of Attorney-General William Alexander was as follows: 

“Received, Austin, Texas, July 17, 1873, of B. Graham, 
State treasurer, the following promissory notes belonging to 
the estate of John C. Clark, deceased, certified copies of which 
are retained in the hands of the treasurer. 

(Signed) Wm. ALEXANDER, Aff’y-Gen.” 
—followed by a list of the notes. Also the following receipt: 

“Received this 17th day of July, 1873, of William Alex- 

ander, attorney-general, the notes specified in the foregoing 
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descriptive list, [being the list receipted for by Attorney- 
General Alexander,] which were placed in my hands in order 
that they may be used as evidence in suits thereon in which 
I am retained as counsel by Bishop Clark and others, and I 
am authorized by said attorney-general to appear as associate 
counsel for the State of Texas, my fees to be paid by said 
Bishop Clark, and not by the State of Texas. 
(Signed) Wm. Hametin.” 

The statement of facts proceeds: “ Plaintiff read a corre- 
spondence between George Clark, attorney-general, [ who 
succeeded Alexander,] and William Hamblin and W. Pier- 
son, district attorney of Wharton county, the substance of 
which is, that George Clark, attorney-general, writes to Ham- 
blin to account for the moneys collected by him on the notes 
receipted for by him and to return those uncollected. Ham- 
blin replies that they are in the hands of Pierson, the district 
attorney. The attorney-general writes to Pierson to account, 
&c. Pierson replies that he never had possession of the notes; 
that they are in the hands of Hamblin. The attorney-general 
(George Clark) writes again to Hamblin to account, &c., and 
he replies that ‘his clients—Bishop Clark and others—hold 
him responsible for the notes, and have ordered him not to 
give them up.’” 

Tt was shown that suit was brought on many of the notes, 
judgments obtained, &c.; lands sold under foreclosure of liens, 
and in some instances the lands were bid in for the State. 
Some claims were compromised, the attorneys for Bishop 
Clark and others receiving the proceeds, ec. 

Plaintiffs showed demand upon the treasurer for the assets, 
&e. They also proved that long after this suit was brought 
(February 5, 1867) Bishop Clark and others had (on March 
20, 1871) filed their suit, upon which the judgment in Clark 
v. Honey was rendered, and filed in same county; that plain- 
tiffs Wygall and others had filed a petition to intervene in 
said suit of Clark v. Honey, which was refused by the court ; 
that plaintiffs had filed a motion to have said suit consoli- 
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dated with this suit, which was also refused by the court; 
that said suit (Clark v. Honey) was. pending in Wharton 
county at the time of the first trial in this case (in Fort Bend 
county); and that they (the Bishop Clark party) had procured 
the special act of the Legislature passed removing the case to 
Travis county. 

Defendant then showed by a certificate from A. J. Dorn, 
the treasurer at the time of trial, and by his testimony, that 
the only assets of the estate of John C. Clark remaining in 
the treasury, and which were there when he entered upon 
the duties of the office, were some Confederate notes and 
some cotton bonds; that the receipt of William Alexander 
and of William Hamblin, on file in the office, (above set 
out,) showed that the notes and evidence of indebtedness 
had been withdrawn; that no moneys had been paid into 
the treasury upon any of said notes, nor any return made of 
action had upon them. 

The assignments of error were as follows: 

1. The court erred in overruling defendant’s demurrer to 
plaintiffs’ original petition. 

2. The court erred in sustaining plaintiffs’ demurrer to so 
much of defendant’s answer as set up claims of other parties 
and as set up the judgment of the District Court of Wharton 
county, affirmed by the Supreme Court, in favor of Bishop 
Clark and others. 

3. The court erred in overruling defendant’s demurrer as 
to part of plaintiffs’ first supplemental petition. 

4. Error in the judgment rendered, being for funds, lands, 
&e., when none were held, &e. 

A further history of the matters involved in this appeal is 
given in the appeals in the cases of Bishop Clark v. Honey, 
37 Tex., 686, and The Treasurer of the State v. Wygall, 46 
Tex., 447. 


George Me Cormick, for appellant. 
I. A suit cannot be maintained against the treasurer for 








1879.] Tue State v. WYGALL. 627 





Argument for the appellees. 





choses in action under the law authorizing suits for the re- 
covery of escheated property from the State. (Paschal’s Dig., 
arts. 1354, 3676; Treasurer v. Wygall, 46 Tex., 454.) 

II. One judgment having been rendered against the State 
for the property sued on, this was a sufficient answer to the suit. 
The statute which authorizes a suit against the State treas- 
urer for escheated property never contemplated that more 
than one such suit could be brought. This is not an ordi- 
nary action as between citizens, but is in its nature a suit 
against a sovereign, permitted to be instituted by the grace 
of the sovereign authority. 

III. It is an elementary principle of pleadings, that “the 
proof must correspond with the allegations and be confined to 
the point in issue.” The issue made by the pleadings was 
the liability of the treasurer for the assets of the estate in 
his hands. The assets were particularly described as certain 
notes, mortgages, ke. The judgment is for lands, property, 
funds, notes, deeds, title papers, &c., with an order to the 
comptroller of public accounts to draw an order on the treas- 
urer for said deeds, assets, funds, notes, title papers, and for 
all money that may have been collected by the officers of 
the State, or by their authority, on any of the notes, assets, 
and mortgages. 

Therefore the judgment is not responsive to the prayer for 
relief, and the necessary proof to authorize such judgment 
could not have been introduced under the pleadings. (McKey 
v. Welch, 22 Tex., 390; Storey v. Nichols, 22 Tex., 90; Brown 
v. Horless, 22 Tex., 645; Hall v. Jackson, 3 Tex., 305.) 

IV. The judgment was rendered for the assets of Clark’s 
estate. The proof shows that there were no assets in the hands 
of the treasurer; that the State had turned over the choses 
in action described in plaintiffs’ petition to the other claim- 
ants, who had recovered a judgment for the same in a court 
of competent jurisdiction. 


J. E. Shepard and Gardner Ruggles, for appellees.—John C, 








628 Tue State v. WYGALL, {Austin Term, 








Argument for the appellees. 





Clark died intestate, in Wharton county, Texas, in August, 
1861. His estate was administered on by Dennis and Whit- 
ton, and sold by order of the County Court of Wharton 
county, under the act of November 15, 1864. Notes, bonds, 
and mortgages were taken. On the 20th of September, 1866, 
they were delivered to the State treasurer, who receipted for 
$384,428.62. On the 15th of September, 1877, Mildred Ann 
Wygall and Richard J. Clark filed their petition in the District 
Court of Wharton county, claiming to be the brother and 
sister and only heirs of John C. Clark, and asking judgment 
for the assets, notes, and effects of his estate in the hands of 
the treasurer, and other property of said estate. R. J. Clark 
and M. A. Wygall having departed this life, their heirs, the 
present plaintiffs, were made parties and prosecuted this suit. 
The venue was changed to Fort Bend county, and subsequent- 
ly, by an act of the Legislature, to Travis county. The dis- 
trict judge presiding in Fort Bend county decided the act 
unconstitutional, and proceeded to try the case, which trial 
resulted in a verdict and judgment for plaintiffs. The State 
appealed and the judgment was reversed. (46 Tex., 447.) 
The cause then came to Travis county, and was tried before 
the Hon. A. 8. Walker, special judge. A jury was waived 
and there was judgment for plaintiffs, which appellant now 
seeks to reverse. While this suit was pending in Wharton 
county, another suit was filed by Bishop Clark and others, 
(negroes,) claiming to be the children and heirs of John C. 
Clark. The plaintifis in the case of Wygall v. The Treasurer 
sought to intervene in the case of Bishop Clark and others, 
and were refused by the court. They sought to have the 
causes consolidated, which was also refused. The attorney 
of B. Clark and others, one Guy Franks, was a member of 
the Legislature, and procured the passage of the act changing 
the venue of the Wygall case to Travis county, the effect of 
which was to get the Bishop Clark ease tried first in the Dis- 
trict Court and get it up and affirmed in the Supreme Court 
(37 Tex., 686) before Wygall’s case ever could be heard. 
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Under that decision all notes, mortgages, accounts, &c., then 
in the hands of the treasurer, reached the hands of the attor- 
neys for Bishop Clark and others, a great part being turned 
over to one Hamblin, who agreed to serve as the agent of 
the State, but who afterwards turned out to be in the employ 
of Bishop Clark and others. Much of it has been collected, 
but it is said that a small pittance only ever reached the hands 
of the negro claimants. In enforcing the collection of these 
notes, &c., several tracts of land were purchased by the State, 
and these lands are all that are now in reach of appellees. 
There can be no question that appellees are the true and legal 
heirs of John C. Clark. The testimony was so clear and con- 
vincing that the late attorney-general did not attempt to con- 
trovert it. No candid man can read even the condensed 
statement of it in the record and not admit it. 

The first proposition of appellant is, a suit cannot be main- 
tained against the treasurer for choses in action.” Ours is the 
converse. 

The right to sue is conferred by the act of March 20, 1848. 
(Paschal’s Dig., art. 1354.) It mentions funds alone, because 
under that law nothing but funds ever went into the hands 
of the treasurer. (Paschal’s Dig., art. 1351.) 

The law of escheats also allowed a suit, but was not con- 
fined alone to suits for funds, for in certain contingencies it 
allowed suits for property also. (Paschal’s Dig., art. 3672. 

The law of 1864 (Paschal’s Dig., art. 3676) changes the 
whole mode of managing escheated estates, and requires the 
assets to be placed in the hands of the treasurer. It does 
not take away the right to sue, but it changes the thing to 
be sued for. It must be construed in connection with the 
former laws and made to harmonize, if possible. There be- 
ing now nothing but assets in the hands of the treasurer, 
there is nothing else to sue for. The reason of the law be- 
ing changed, the law itself is changed. If these parties are 
the heirs of John C. Clark, they are entitled to his estate, 
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whatever it may consist of and wherever it may be. This is 
the real right which our statute meant to recognize. 

In answer to first proposition under second assignment of 
error, appellees say that if it be true that the Jaw contem- 
plates that but one suit should be brought against the State, 
then appellees had priority of suit, for their snit was filed a 
yew or more before any other, and such objection applies to 
the suit of Bishop Clark and his judgment, and not to that of 
appellees. 

As to the efficacy of the Bishop Clark judgment as a bar 
to their action, appellees were not parties thereto and are 
not bound by it. 

They did in every manner known to the law seek to get 
into that suit. The district attorney of Fort Bend county and 
appellees tried to have the two cases consolidated, and were 
refused. Appellees tried to intervene in the Bishop Clark 
suit, and the district judge refused them the privilege. Shall 
the State take advantage of its own wrong and preclude them 
by a judgment which it refused to let them controvert—one 
to which they were not parties, and to which she, by her offi- 
cers, denied their right to be parties ? 

The only other point made by appellant which we will 
notice is, that the judgment is without evidence and is not 
responsive to the prayer of the petition; alleging the proof 
to be that there were no assets in the hands of the treasurer. 
The proof shows that there were assets—cotton receipts and 
Confederate bonds. No matter what their value may be, 
they belong to the heirs of John C. Clark, and they are enti- 
tled to recover them. But the State had purchased some 
lands in endeavoring to collect the claims due Clark’s estate. 
The sheriff had made no deed, but there was an equitable 
title in the State, and to that appellees were entitled as heirs 
of John C, Clark. The prayer of the original petition was 
for the “assets and property of said estate, and for the assets, 
notes, papers, and effects of said estate of John C. Clark, 
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deceased.” Broad enough, certainly, to cover everything for 
which judgment was rendered in this suit. 


Bonner, Associate Justice.—In the year 1862 John C. 
Clark died in Wharton county, Texas, leaving an estate valued 
at over one-third of a million of dollars. 

Property of the estate was sold and notes and mortgages 
taken therefor, and, the heirs being unknown, by order of 
the Probate Court the assets, notes, and mortgages were by 
the administrator delivered to the treasurer of the State on 
September 20, 1866. 

Under the terms of the statute, in default of heirs the 
property would escheat to the State. 

On March 28, 1871, suit was instituted under the statute 
in the District Court of Wharton county, against the treas- 
urer, Which in effect was a suit against the State, by Bishop 
Clark and his two sisters, who claimed to be the children and 
heirs at law of John C. Clark, deceased. At the December 
Term, 1871, upon verdict of a jury, judgment was rendered 
establishing their claim as such heirs and their right to the 
property. 

This judgment, upon appeal, was affirmed by this court as 
then constituted. (Honey v. Clark, 37 Tex., 686.) 

The present suit was instituted against the treasurer by 
Joseph B. Wygall and others, claiming to be an entirely dif- 
ferent set of heirs of John C. Clark, for the same purposes 
and for the same property for which the suit of Bishop Clark 
and others was instituted, and was on former appeal before 
this court reversed and remanded. (Treasurer v. Wygall, 
46 Tex., 447.) 

The venue having been changed to Travis county, another 
trial was had on November 24, 1878, which resulted in judg- 
ment in favor of the plaintifis, establishing theis claims as the 
true heirs of John C. Clark, deceased, and adjudging that the 
treasurer of the State deliver to them all the property, funds, 
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and assets belonging to the estate which had been deposited 
with him on September 20, 1866, by the ‘administrator. 

From this judgment the present appeal is taken. 

The treasurer-defendant in this suit, on behalf of the State, 
among other defenses, set up the former judgment in favor 
of Bishop Clark and others in bar of this suit. To this the 
plaintiff interposed a demurrer, which was sustained by the 
court; to which the defendant excepted, and assigns this with 
other alleged errors. 

The property sued for was held by the State in trust for 
the heirs of John C. Clark, deceased, the same to escheat to 
the State in the event that such heirs did not appear and 
establish their claim thereto. 

The object of the suit permitted by the State against itself 
was, that the heirs could thus assert and establish their claim, 
and that when this was done they might recover possession 
of the property. It is in the nature of a proceeding in rem, 
in which it devolved upon the parties claiming the estate to 
properly assert their rights. 

The record discloses that the present plaintiffs were aware 
of the suit which had been instituted by Bishop Clark and 
others for the same objects as this, and which had resulted in 
a judgment establishing their claim to the property as the 
heirs of John C. Clark, deceased. 

It seems to have been their misfortune that they were not 
permitted to intervene in that suit, and if the facts are true 
as asserted by them, it is, indeed, 2 sad commentary upon 
the history of the times during which that proceeding was 
pending. 

If the State could in any case be shown to have been a 
party to a fraud, it certainly would not be presumed to have 
been such party when evidently she would lose all and gain 
nothing by the transaction. 

The alleged fraud in that suit cannot be made available in 
this proceeding, as Bishop Clark and others, who were the 
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plaintifis and beneficiaries therein, have not been made par- 
ties. 

If the present plaintiffs were improperly denied the righi 
to intervene in the suit instituted by Bishop Clark ef a/., or if 
the court improperly tried that suit, without, of its own mo- 
tion, having all necessary parties made when attention was 
~alled thereto, still that judgment is not void, and stands un- 
reversed and in full force. 

If it be conceded that these plaintiffs had no right to appeal 
therefrom, they doubtless had the right to have made the 
plaintiffs in that suit parties to this suit, and, by injunction or 
other appropriate remedy, have delayed them in the final 
execution of their judgment until they themselves could have 
been heard and their rights adjudicated. 

It was not intended by the statute that the State. a mere 
depositary, should be subject to different adverse judgments 
by different parties in regard to the same subject-matter. If 
so, the treasurer might, as in this instance, be confronted with 
two judgments requiring him to deliver the same identical 
property to two different and adverse claimants. We do not 
decide but that in a proper case the plaintiffs in the former 
judgment against the treasurer, and others who may have 
obtained property belonging to the estate of John C. Clark, 
deceased, with notice of the alleged fraud, might not be made 
parties to this or some other suit in the nature of a bill in 
equity to vacate that judgment, and that, if the State still 
has in possession any of the property, she might also be made 
wu party, and in this way the legal and equitable rights of all 
parties in interest might be fairly adjusted. 

Until, however, the judgment in favor of Bishop Clark et a/. 
is set aside by some proceeding for that purpose, we are of 
opinion that the same, being a judgment of a court of com- 
petent jurisdiction, must be respected to the extent that it 
would protect the State from a subsequent inconsistent, ad- 
verse judgment. 

In our opinion, then, there was error in sustaining the de- 
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murrer of plaintifis to the answer of defendant setting up the 
former judgment in favor of Bishop Clark et al., for which 
the judgment below must be reversed. 

As the case will be remanded, we will express an opinion 
upon a question presented by this reeord, and which, as it is 
relied upon on demurrer as being fatal to plaintiffs’ cause of 
action, will arise upon another trial. It is contended by 
counsel for appellant, that, under the law authorizing suits 
for escheated property, this suit cannot be maintained against 
the treasurer for choses in action, but for the money only, 
after the same has been collected. 

With the greatest deference for the views of the distin- 
guished jurist who gave his individual opinion to this effect 
in this case on the former appeal, we are all of opinion, that 
although the letter of the law would authorize this construe- 
tion, yet we believe that the evident intention and object of 
the statute would admit of one more enlarged and compre- 
hensive. 

The acts of November 15, 1864, (Paschal’s Dig., art. 3676,) 
and of November 13, 1866, (11th Leg., 236, sec. 3,) provid- 
ing that suits be brought on such assets in the name of the 
State, was, in our opinion, intended as directory upon the 
State and the courts to permit such suits to be brought, and 
the judgments thereon to be binding, in order that due dili- 
gence might be used in the collection of these claims. If, 
however, in the meanwhile, the assets had, by proper suit in 
a court of competent jurisdiction, been adjudged to have been 
the property of certain established heirs of the deceased, it is 
not perceived what good purpose could be subserved by 
depriving these heirs of the immediate possession and bene- 
fit of their property, or subjecting them to perhaps a higher 
rate of commission for collecting the same than they would 
incur as individuals, and in requiring the State, which no 
longer had any right, present or in expentancy, to these as- 
sets, to take upon herself the trouble and responsibility of 
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proceeding with the collection of the same, and which might 
be indefinitely postponed. 

If the State should not succeed in the collection of some 
or all of these claims, because the parties owing them might 
be temporarily insolvent, it would not be contended that this 
should defeat the right of the heirs to the possession and 
benefit of them for what they might be worth; and it is not 
perceived that there is any substantial difference between 
that character of claims and those which could be collected. 

The heirship being established, the purposes for which the 
deposit with the State was made were accomplished. The 
reason of the law having ceased, the law itself would cease. 

Besides, it is believed that the same strictness to follow 
the letter of the statute permitting a State to be sued, should 
not be required in this character of suit, where the State is a 
mere depositary, as in other cases. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





JAMES CONNOLLY ET AL. V. B. F. HAMMOND ET AL. 


1. VOID AND VOIDABLE—I'RUST SALE.—A sale made by a trustee who 
becomes indirectly the purchaser of the trust property at such sale, 
is not absolutely void, but prima-facie voidable. 

2. CASES APPROVED.—Erskine v. De la Baum, 3 ‘Tex., 406, and Howard 
v. Davis, 6 Tex., 174, approved. 

3. LACHES.—When a trustee becomes indirectly the purchaser at a sale 
made by himself, the cestui que trust who desires to set it aside must 
assert his rights within a reasonable time. Long acquiescence in the 
sale, after the facts connected with the purchase were known, or by 
the exercise of reasonable diligence might have been known, will 
amount to a confirmation of the trustee’s action. 

4, LACHES—FRAUD.—In Texas the rule is well established, that a party 
seeking equitable relief against fraud or mistake, is chargeable with 
laches from the time it was or ought to have been discovered. 

5. CASES APPROVED.—Bremond v. McLean, 45 ‘Tex., 18, and Carlisle v. 
Hart, 27 Tex., 350, approved. 
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6. ‘TRESPASS TO TRY TITLE.—AsS a general rule, in trespass to try title, 
the plaintiff who acquired a different title from that relied on in his 
first suit, before the second is instituted, has the same right to assert 
it in his second suit which would have accompanied it into the hands 
of a stranger. 

6. TRESPASS TO TRY TITLE—EVIDENCE—PRACTICE.—In trespass to 
try title, the plaintiff, in opening his case, should produce in evidence 
whatever title he relies on for a recovery. If he neglect to do this, 
whether the District Court should permit him, in its discretion, after 
introducing one title and opening his case, to introduce another and 
additional title in rebuttal, is not in this case determined. 

8. EVIDENCE—'T'RESPASS TO TRY TITLE.—When in trespass to try 
title a deed has been introduced by defendant divesting of all title 
an original grantee under whom both claim, aud he offers another 
deed subsequent in date, purporting to convey all the interest of the 
heirs of such grantee, whether they were really his heirs or not, was 
a matter no longer material to be passed on by a jury. 





Appreat from Robertson. Tried below before the Hon. 
Spencer Ford. 

Suit brought by Hammond and Hamman to recover the 
Moffitt league of land. 

The opinion states sufficiently the facts applicable to the 
law as decided, except the discrepancies which exist in the 
name of Livermore in the two powers of attorney which 
were referred to in plaintiff’s replication. The power bearing 
date October 4, 1838, was made to Alexander H. Livermore, 
and the one made February 25, 1839, to Amos IH. Livermore. 
The replication states that these were different men, as their 
names indicate; “that these powers embraced only in part the 
same land, and each ineluded land not described in the other, 
to wit, the first named, one-half of a league in Falls county, 
titled to Samuel W. White, not referred to in the second, and 
the second, one league granted to James 8. Steele, not men- 
tioned in the first; but if it be true, as insisted on by appel- 
lants, that there is a mistake in names, and the two powers 
are in truth made to the same person, that by the execution 
of the second the first was revoked; that the deed made by 
‘A. IL. Livermore, as the agent of James 8. Steele,’ to James 
Bailey, under which appellants claim title, on the 4th of June, 
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1839, was made by Alexander H. Livermore by virtue of his 
power of October 4, 1838, to which the deed makes special 
reference as the authority by virtue of which it was executed, 
and which was recorded in Robertson county on the same 
day on which the deed was; that the deed made to Bailey 
embraces the White land not included in the second power.” 

Defendant on the trial proved payment of taxes since 1848 
and possession of the land since 1869. The briefs in this case 
were, on both sides, carefully prepared and exhaustive in re- 
gard to the many assignments of error made. Only so much 
is given as will convey the views of counsel on the points 
noticed in the opinion. 

There were verdict and judgment for plaintiffs, from which 
Connolly appealed. 


H. D. Prendergast, for appellants. 

I. The court erred in permitting plaintiffs to introduce and 
read in evidence their deeds from the heirs of James 8. Steele 
in rebuttal to title introduced by defendants, first, because 
plaintiffs had closed their case with the deed from the Moffitt 
heirs; second, because this Steele title appeared on its face 
to have been purchased after the institution of the former suit, 
and after the date of the trespass and ouster, as charged in the 
petition and as stated in the bill of exceptions. (Menifee v. 
Hamilton, 33 Tex., 690; Markham v. Carothers, 47 Tex., 27; 
2 Phill. Ev.; 1 Greenl., (Redf. ed.,) 469a; MeCool v. Smith, 
1 Black, (U. 8.,) 459; Tyler on Eject., pp. 76,471; Baylor 
v. Nett, 3 MeL, 302; 8 Tex., 450; 7 Tex., 57.) 

In ejectment, or trespass to try title, it must appear that 
the title to the premises was in the plaintiffs at the time of 
the trespass and ouster as alleged in the petition. The tres- 
pass is alleged prior to date of plaintiffs’ deeds. (‘Tyler on 
Kject., p. 383; 8 Pet., 214; Coxe v. Joiner, 3 Bibb, 297; 
Lee r. Salinas, 15 Tex., 497; Hearne v. Erhard, 33 Tex., 66.) 

II. The court erred in giving the sixth clause of the charge 
and in refusing the sixth special charge asked by defendants, 
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because the charge makes actual knowledge of the fraud nec- 
essary in James 8. Steele to start limitation against him with- 
out reference to what he might have learned by reasonable 
diligence, and because there is no evidence to support said 
charge. (Ripley v. Withee, 27 Tex., 17; Munson v. Hollo- 
well, 26 Tex., 475; 5 Metce., 467; Barnett v. Kelly, 31 Tex., 
480; 28 Tex., 145; 17 Tex., 143; Story on Agency, secs. 
210, 253-256; Kerr on Fraud, 311; Humbert v. Trinity 
Church, 24 Wend., 617, marg. pp. 618, 619; Pearson v. Bur- 
dett, 22 Tex., 121, 122.) 


Davis & Beall and William H. Hamman, for appellees. 

I. That which was originally void, does not by lapse of 
time become valid. (Broom’s Leg. Max., p. 132; 2 Bouv. 
Inst., sec. 1321; Mason v. Russell’s Heirs, 1 Tex., 730; De 
Leon v. White, 9 Tex., 603; Erskine v. De la Baum, 3 Tex., 
416,425; Gregg v. Sayre, 8 Pet., 248; 1 Story’s Eq., see. 506.) 

If. A void act can never be confirmed. (Story on Cont., 
sec. 162; 1 Story’s Eq., see. 306; 2 Coke’s Comm., 295d.) 

Ill. The land was unoccupied in 1839 and until 1869, and 
a suit for its recovery could not have been maintained during 
the time the civil law was in force in Texas. By the law of 
Texas in 1839, good faith, just title, and continued uninter- 
rupted possession for a determinate time were essential to 
constitute prescription. (White’s Land Law in California, 
Oregon, and Texas, vol. 1, pp. 91, 92, and vol. 2, pp. 82, 83.) 

IV. James 8. Steele and those who succeeded him were 
ignorant of the fraud, and by the exercise of no reasonable 
diligence could they have discovered it, and they are not 
affected by it. The contract made by Bailey with Livermore 
to reconvey and the sheriff’s deed were never recorded in 
Robertson county. There is no evidence in the record that 
would put a party on notice. (Munson v. Hollowell, 26 Tex., 
479; Ripley v. Withee, 27 Tex., 17; Emerson v. Navarro, 31 
Tex., 334; Carlisle v. Hart, 27 Tex., 354; Meader v. Norton, 
11 Wall., 458; Gregg v. Sayre, 8 Pet., 249; Reese v. Med- 
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lock, 27 Tex., 124; Reeves v. Dougherty, 7 Yerg., 222, 238; 
1 Stark. Ev., 9th ed., 537, 538, (589,) 541, (593,) note t; Cooke 
v. Bremond, 27 Tex., 460; McDowell v. Young, 12 Serg. & 
R., 129; Meeley v. Collins, 41 Cal., 663; Michoud v. Girod, 4 
How., 560; Shannon v. White, 6 Rich. Eq., 100-102; Thrower 
v. Cureton, 4 Strobh. Eq., 158; Doggett v. Emerson, 3 Story, 
740; Homer v. Fish, 1 Pick., 438; Welles v. Fish, 3 Pick., 
74; Costigan v. M. & I. R. R. Co., 2 Denio, 616.) 

V. Appellees deraign title to the land in controversy from 
the widow and child of Robert Moffitt, deceased, to whom 
the land was originally granted, and the fact of his marriage 
was material. 

The evidence introduced by appellants to prove that Rob- 
ert Moffitt executed a deed to William H. Steele, could not 
be accepted by the court as establishing the issue so as to 
authorize the court, under any view of it, to withdraw the 
issue from the jury; but the evidence was necessarily submit- 
ted to the jury in connection with the issue of marriage. (1 
Greenl. Ev., (Redf. ed.,) sec. 49; Stephens v. Hix, 38 Tex., 656; 
Ross v. Gould, 5 Greenl., 204; 1 Phill. Ev., (Cow. & Thll’s 
ed.,) pp. 810, 812, note 220, and authorities cited.) 

VI. The order in which evidence is admitted and the time 
when it may be admitted are matters of practice, controlled 
by the court during the trial. The party who complains must 
show that he was surprised and prejudiced by the action of 
the court. (Martin v. Parker, 26 Tex., 256; Hampton v. Dean, 
4 Tex.,459; Pridgen v. Hill, 12 Tex.,374; Markham v. Car- 
others, 47 Tex., 27; 1 Greenl. Ev., (Redf. ed.,) sec. 469a; 2 
Phill. Ev., (Cow. & Hill’s ed..) pp. 914, 915; Wright v. Willcox, 
9 C. B., 650; Gosley rv. Gosley, 2 Mo. & R., 243; 1 Stark. Ev., 
9th ed., 553, (607,) 554, (G08,) and notes; Sturt v. Mobbs, 
Car. & M., 1; Reed's Practical Suggestions.) 

VII. In an action of trespass to try title the plaintiffs may 
rely—by setting it up in an amendment—upon a title acquired 
after the institution of their suit, and in a second suit they can 
rely on as many titles as they may have seen proper to pur- 
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chase before or since the first suit was filed. (Tyler on Eject. 
and Adv. Poss., pp. 899-403; Barrows v. Kindred, 4 Wall., 
399; Tlunter v. Morse, 49 Tex., 219.) 

VUI. The object of the suit is to try the ownership of the 
property,—not the character of the title by which it is evi- 
denced. (Hart v. Turner, 2 Tex., 374; Easterling v. Blythe, 
7 Tex., 214; Peevy v. Hurt, 32 Tex., 153.) 


GouLp, Associate Justice.— Appellees Hammond and 
Hamman, in March, 1875, brought this their second action 
of trespass to try title to the Robert Moflitt headright league, 
the petition being in the usual form, not setting out their 
title. 

By the pleadings of the défendants it appeared that they 
claimed title as follows : 

1. Deed from Robert Moffitt to W. H. Steele, of date An- 
gust 7, 1835. 

2. Deed from W. H. Steele to James S. Steele, of date 
June 19, 1838. 

3. Power of attorney from James 8. Steele to Alexander 
H. Livermore, October 4, 1838. 

4. Irrevocable power of attorney from James 8S. Steele to 
Amos H. Livermore, February 25, 1839. 

5. Deed from James 8. Steele, by A. H. Livermore, attor- 
ney in fact, to James Bailey, of date June 4, 1839; recorded 
in Robertson county the same day. 

6. Deed from Bailey to Samuel Kimball, of date January 
5, 1848; recorded in proper county November 8, 1850. 

7. Deed from Kimball to Connolly for undivided half of 
the league, dated and recorded in 1857. 

8. Deeds from heirs of Kimball for the other undivided 
half to defendant Hough. 

To the answer setting up this chain of title plaintiffs replied, 
setting up the discrepancies in the name of Livermore and 
other objections to the validity of the power of attorney; also 
“that the conveyance made by A. II. Livermore, as the agent 
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of James §S. Steele, on the 4th of June, 1839, to James Bailey, 
was fraudulent and void; that it was made for the purpose 
of defrauding Steele, and without any consideration paid or 
to be paid by said Bailey to Livermore as agent of Steele, or 
to Steele, or to any one for him, or for his use and benefit, 
and upon the condition that Bailey would hold and own the 
title for the use and benefit of Livermore, and convey the 
land to Livermore, or any one designated by him, whenever 
he should demand such conveyance to be made; that appel- 
lants, and those from and through whom they deraign and 
claim title to the land in controversy, and with whom they 
are in privity of estate and blood, well knew and had notice 
at the time of the acquisition of their titles that the transfer 
from Livermore to Bailey was fraudulent and void; that the 
appellants, nor either of them, nor those through whom they 
claim to deraign title from Bailey, paid him anything for the 
land or for the deed which he made to Kimball; that appel- 
lees, nor their vendors, the heirs of Steele, nor said Steele, 
had any knowledge, or were in any way put upon notice of 
the fraud perpetrated by Livermore on Steele by making 
said conveyance to Bailey, but that, on the contrary, they 
were wholly ignorant of the character of the transaction and 
never discovered any trace thereof till some time in 1873, 
when some remarks made by H. D. Prendergast, Esq., coun- 
sel for appellants, put them upon inquiry and caused them to 
have search made, when they iound that Livermore died in 
Louisiana and that his estate was administered in the Second 
District Court in New Orleans, parish of Orleans, and dis- 
covered among the papers in the succession the evidence of 
said fraud, 

The plaintiffs farther alleged that Steele, in 1839, moved 
from Texas to Kentucky, where he died in 1846, never having 
returned to Texas; that he was in ill health when he left Texas; 
that he removed on this account and was never restored; that 
his widow and children did not return to Texas until many 
years after the death of Steele; that the children were young 
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and did not attain their majority till within a few years before 
said acts of fraud were discovered; that James Connolly, one 
of the appellants, acquired whatever right and title he has in 
and to the property in controversy by purchase at sheriff’s 
sale, made, in Louisiana, in the course of the administration 
of the estate of Livermore, “ of whatever right and title A. H. 
Livermore, deceased, had by virtue of a bond for title ade 
to him by James Bailey”; that the sheriff made a deed to 
Connolly, in which he copies the Bailey bond; that Connolly 
never placed his pretended title, derived by purchase at sher- 
iff’s sale, on record in Robertson county, but, on the contrary, 
earefully avoided giving publicity to these transactions, well 
knowing that by recording his title in Robertson county, 
where the land lies, and by asserting his rights by virtue 
thereof, he would develop the facts which would discover the 
fraud of the conveyance made by Livermore to Bailey; that 
Kimball, curator of the succession of Livermore, procured a 
deed to be made to himself by Bailey for the land, and sub- 
sequently conveyed one-half the land to Connolly, all without 
consideration; that Kimball and Connolly colluded and com- 
bined to prevent a discovery of the fraud perpetrated by 
Livermore and Bailey by hiding and covering all traces 
thereof. 

The pleadings of defendants, in reply, set up the lapse of 
time; acquiescence and limitations; claiming, also, that “it 
was the intention of James 8. Steele and said A. H. Liver- 
more, at the time of the execution by Steele of said powers 
of attorney, to vest the title to the land described in the 
power of attorney of February 25, 1839, in said Livermore, 
or in such person as he might select; that the firm of Steeles 
& Lewis, of which James 8. Steele was a member, was at that 
time indebted to said Livermore in the sum‘of $3,100, and 
that the said lands were intended to be turned over in sat- 
isfaction of said debt; and defendants prayed, in the alterna- 
tive, if the title did not pass from Steele, that the plaintiff be 
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compelled to pay to defendants the said sum of $3,100, with 
interest.” 

It is unnecessary to detail more fully the pleadings of 
either party. 

On the trial the plaintiffs introduced in evidence the grant 
to Moffitt and a conveyance, dated in 1869, from parties 
claiming to be the widow and only child of Robert Moffitt, 
with evidence tending to show that they were so in fact. 

The defendants introduced the chain of title heretofore 
recited; (except the power of attorney of October 4, 1838, the 
copy of which offered in evidence was excluded;) also evi- 
dence tending to show that plaintiffs’ vendors were not the 
widow and heirs of Robert Moffitt. The deed to Bailey 
recites that it is made by virtue of a power of attorney of 
date October 4, 1838. The irrevocable power of attorney 
of date February 25, 1839, constitutes Amos H. Livermore, 
of the city of New Orleans and State of Louisiana, the attor- 
ney in fact of James 8. Steele, to sell, “or to mortgage for 
money,” to any person and for such price as he, said Liver- 
more, may deem advisable, three tracts of land, including the 
Robert Moffitt league. It recites that the proceeds are to be 
applied to the payment of the debts contracted by the firm 
of Steeles & Lewis, (composed of James 8. Steele, William 
H. Steele, and Asa M. Lewis,) in the aforesaid city of New 
Orleans, and the remainder, if any, then to be paid by said 
Livermore to James 8. Steele. 

The plaintiffs then, over the objections of defendants, read 
conveyances, including the Moffitt league, from the heirs of 
James 8. Steele to them, dated in 1°71. They also read 
copies of some of the proceedings of the Second District Court 
of New Orleans, Louisiana, showing that Samuel Kimball was 
appointed curator of Livermore’s estate July 14, 1840; that 
he applied in 1846 for an order to sell the interest of the estate 
in a bond of James Bailey to certain lands in Texas, reciting 
that the lands had been purchased by the intestate and title 
taken in Bailey’s name, because by the laws of Texas a citi- 
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zen dnly could appear as the proprietor of real estate, stating 
that he had paid the taxes on the land. These proceedings 
further show a sale by order of the court of Bailey’s bond, at 
public sale, and its purchase by defendant Connolly for $400, 
and deed to him accordingly. A copy of the bond is set out 
in these proceedings, of date June —, 1839, containing re- 
citals that Bailey held title for Livermore, he being an alien, 
and covenanting to make title to him or his assigns when 
required. 

Plaintiffs also read Bailey’s depositions, who testified that 
he knew Livermore in 1839, but had no specific recollection 
of the transaction further than appeared from the papers. 

They also read depositions of two of the children of James 
S. Steele,—one born in 1835, the other in 1836. They testify 
that their father left Texas in bad health in 1840, and died in 
Kentucky in November, 1847. Their father paid no taxes on 
the land since 1839, nor had his heirs. He told their mother 
that he had lands in Texas, and she came to Texas to hunt 
them, and spent much time and money in fruitless search for 
title papers. Witnesses knew nothing about any transaction 
between Livermore and Bailey, or of proceedings in the Dis- 
trict Court of New Orleans. Their mother and stepfather 
(Baker) employed an attorney to institute suit for the land. 
Evidence was adduced showing the institution of a suit against 
parties on the land, in the District Court, in 1860, on behalf 
of Baker and wife, for the White half league of land, being 
one of the tracts included in the conveyance to Bailey. 

Plaintiffs also read some of the answers of James Connolly 
to interrogatories propounded to him by plaintiffs, from which 
it would appear that he claimed title by reason of his purchase 
of the title bond at curator’s sale, and was disposed to repu- 
diate any subsequent acts of Kimball. 

The defendants in turn read the balance of the interroga- 
tories and answers of Connolly, and further extracts from the 
administration proceedings in Louisiana. From these it ap- 
peared that the curator reported himself in possession of the 
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various title papers from W. H. Steele down to Livermore, 
including, in addition to Bailey’s title bond, a power of attor- 
ney from Bailey to Livermore, also of date June, 1839. Te 
also claimed that the lands had been received by Livermore 
from Steele in payment of the sum of $3,100 due to him by 
Messrs. Steeles & Lewis, of Matagorda, consisting of a note for 
$1,473.80, of date August 14, 1838, payable at four months, 
(which note he proposes to produce to the court,) and of a 
balance of account due by said Steeles & Lewis to Livermore. 
It was in evidence that plaintiffs had not paid taxes on the 
lands. 

The trial resulted in a verdict and judgment for plaintiffs, 
from which defendants have appealed. 

To discuss the numerous propositions presented by counsel 
for appellants under the fifteen specifications of error in his 
assignment, would require more time than can be devoted to 
such discussion. Qur conclusion is, that the ninth assignment 
of error, objecting to the sixth clause of the charge as given 
and the refusal of charges asked, is well taken. The part of 
the charge given here objected to, is as follows: 

“6. If Livermore sold to Bailey for his own benefit, with- 
out the knowledge and assent of James 8. Steele, and Steele 
afterwards discovered that the sale was made for the benefit 
of Livermore, the plaintiffs, who claim under Steele’s heirs, 
caunot now set up the fraud of Livermore after so long a 
time from the execution of the deed to Bailey, in 1839. In 
such case their demand has become stale and barred by the 
lapse of time. But the plaintiffs, and those from whom they 
claim, namely, James 8. Steele and his heirs, would be ex- 
cused for not resisting the conveyance from Livermore to 
Bailey, if it be shown from the evidence that neither James 
S. Steele nor his heirs discovered the said fraud; that is, if it 
be shown from the evidence that they were ignorant of the 
fact that any fraud had been committed (if you should find 
that any was committed) until 1873. 

“The burden of showing that the said fraud (if any was 
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committed) had not been so discovered, is upon the plaintiffs, 
to entitle them to set it up after the lapse of time since it is 
alleged to have been committed, in 1839; and if they have 
not so shown from the evidence, your verdict will be for 
defendants.” 

Charge asked by the defendants and given: 

«The jury are instructed that an authorized act of an agent 
may be ratified by the acts of his principal, or by the long ac- 
quiescence by the principal in the act of his agent, when he 
knew, or by reasonable diligence might have known, of the 
act; and you are instructed that, under the circumstances of 
this case, more than thirty years’ delay by James Steele and 
his representatives raises a presumption of law that he knew 
ef and ratified the acts of Livermore, his agent. 

“Given with this qualification, that such would be the pre- 
sumption unless the evidence shows that Steele and his heirs 
were ignorant of the said acts of Steele’s agent.” 

Instructions asked by counsel for defendants and refused: 
« You are instructed in this case that lapse of time bars a fraud 
actually committed, if the party defrauded, or his represent- 
atives, acquiesce in said fraud for an unreasonable length of 
time after he has knowledge of said fraud, or might have 
learned of it by the use of reasonable diligence; and you are 
instructed that more than thirty years is an unreasonable 
delay, under the cireumstances of this case, and you will find 
for defendants.” 

Appellees, on their part, assert that “the conveyance made 
by Livermore, as Steele’s agent, to Bailey, is void—a nul- 
lity—a fraud in law as distinguished from a fraud in fact, and 
can be attacked at any time.” If this position be correct, 
then the legal title of James Steele was not divested by that 
void conveyance, but descended to his heirs and passed to 
their vendees, the plaintitts, whose legal rights, asserted in a 
suit of trespass to try title, would not be lost or affected by 
mere lapse of time. 

The view of the case taken by the court in its charge evi- 
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dently was, that the conveyance to Bailey was at most only 
voidable. This is, we think, the rule long since adopted in 
this court in regard to sales made by a trustee or agent to 
sell, who becomes himself indirectly the purchaser. Such 
sales are held to be only prima fucie voidable. (Erskine v. De 
la Baum, 3 Tex., 406; Howard v. Davis, 6 Tex., 174, and sub- 
sequent cases holding that a mortagee with power to sell may 
purchase at his own sale; Marsh v. Hubbard, 50 Tex., 203.) 
The great current of authority is, that such sales are valid 
until set aside or repudiated by the cestui que trust, who must 
assert his rights within a reasonable time. (Reddick v. Gress- 
man, 49 Mo., 389; Shelton v. Homer, 5 Mete., 467; Jackson 
v. Von Daltsen, 5 Johns., 44.) 

Jackson v. Von Dalfsen was an action of ejectment on the 
demise of McCarty, who, being an agent with power to sell, 
conveyed to a third party without consideration, that third 
party, in like manner, reconveying to him. The court held 
the title, whether voidable or not, was not void, but was suffi- 
cient to authorize a recovery. (5 Johns., 44.) 

But even in those courts which recognize the absolute right 
of the cestui que trust or principal to repudiate the sale, his 
long acquiescence after he knew, or in the exercise of reason- 
able diligence ought to have known, of it, may amount to an 
aflirmance. (Miles v. Wheeler, 43 [ll.,128; Marsh v. Whit 
more, 21 Wall., 184; Campau v. Van Dyke, 15 Mich., 379; 
Hawley v. Cramer, 4 Cowen, 743; Hill on Trustees, p. [169] 
268.) 

In this court the rule is well established, that a party seek- 
ing equitable relief against fraud or mistake is chargeable 
with laches from the time it was or ought to have been dis- 
covered. (Bremond v. McLean, 45 Tex., 18; Smith v. Tal- 
bot, 18 Tex., 782.) 

Carlisle v. Hart, 27 Tex., 350, was a suit of trespass to try 
title by heirs, who claimed that the defendant, a co-heir with 
them, had fraudulently procured the grant to issue in his own 
name alone. The court say: “ Whatever right the plaintiffs 
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in error may have had to the land in controversy as heirs of 
their deceased mother, Mary Hart, the colonist, was lost to 
them by their laches and negligence. The record shows that 
the land in dispute was granted in November, 1834, to Tim- 
othy Hart, under whom defendant in error claims, as the only 
heir of his mother, Mary Hart, the colonist, and that the 
plaintiffs in error, who were also heirs of said Mary Hart, 
were of lawful age and residents of the town of Refugio 
when said title was issued. It cannot be doubted that they 
must have been cognizant that Timothy Hart had procured 
the title in his own name, at the time, or soon after it was 
issued. At least, as by the ordinary diligence used by most 
persons in reference to their own affairs they would shortly 
after the issuing of the title have ascertained the fact, the law 
will charge them with a knowledge of it from the time they 
might have thus learned it.” Their right was held to be stale, 
and one which equity would not enforce. 

In the case before us, the court in its charge adopted a 
different rule, holding that if it appeared that neither James 
S. Steele nor his heirs actually discovered the fraud, they 
were excused from not repudiating the conveyance. The 
charge asked by defendants, that if Steele “knew, or by rea- 
sonable diligence might have known, of the act,” acquiescence 
after the great lapse of time would be presumed, was sub- 
stantially refused, being so qualified as to amount but toa 
reiteration of the main charge. In our opinion there was 
evidence entitling defendants to have the jury pass upon the 
fact, whether Steele, if really the conveyance to Livermore 
was not originally made with his knowledge and assent, would 
not, in the ordinary course of affairs, by the use of that * dili- 
gence used by most persons in reference to their own affairs,” 
have discovered the fact that the conveyance had been made, 
and that in that event the attempt to repudiate the sale came 
too late. The errors in the charge given and charges refused, 
on this point, require a reversal of the judgment. 








1879.) ConnoLuiy v. HAMMOND. 649 





Opinion of the court. 





We proceed to notice briefly those questions which are 
likely to occur on another trial. 

Whether the notarial copy of the power of attorney of 
October 4, 1838, from Steele to Livermore, was rightly ex- 
cluded, it seems unnecessary to decide. The irrevocable 
power of attorney was rightly held sufficient to support the 
deed to Bailey, and it was quite immaterial to show any 
further or other power of attorney. (Tough rv. Hill, 47 Tex., 
148.) 

The plaintiffs instituted their first suit at a time when their 
only title was from the heirs of Moffitt. Whilst that suit 
was pending they procured another title from the heirs of 
Steele. Subsequently, the first suit having been decided 
against them, they brought this their second action. Defend- 
ants object to the admissibility of their title from Steele’s 
heirs, on the ground that the second suit is but a continuation 
of the first, and that a title acquired after the institution of 
the suit is inadmissible to sustain an action of trespass to try 
title. It is enough, to dispose of this question, that the addi- 
tional title was acquired long before the second suit, and that 
they had the same right to assert it “which would have ae- 
companied the title into the hands of a stranger.” (United 
States vr. Hathaway, 4 Wall., 404.) Without inquiring what 
exceptions there are to the rule relied on, it is enough that 
the rule does not in its terms or spirit apply. 

It was further objected that plaintiffs were erroneously per- 
mitted to introduce in rebuttal what was a different title from 
that produced in opening their case. 

Our opinion is that the plaintiffs, in opening their case, 
should have produced in evidence the title on which they 
relied for a recovery. Whether, however, the court might 
not, in its discretion, allow plaintiffs, as it did, to produce 
their additional title in rebuttal, we deem it unnecessary to 
inquire. 

The court having admitted in evidence a deed made by 
Moflitt to W. HL. Steele, and that deed divesting Moffitt of 
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all right to the league of land, the court might well have 
treated the question of fact, as to whether the parties from 
whom plaintiffs held deeds as Moffitt’s heirs, were in fact his 
widow and only child, as no longer material to be passed 
upon by the jury. 

There are several other questions discussed by counsel, but 
in regard to which we express no opinion. ‘The fact that but 
two members of the court are sitting, and that they have 
found difficulty in reaching satisfactory conclusions, justities 
the omission to pass upon questions of importance which it is 
by no means certain will recur on another trial. The case, 
although advanced at the preceding term, remained over, 
undisposed of. 


The judgment is reversed and the cause remanded. 
REVERSED AND REMANDED. 


[Chief Justice Moore did not sit in this case.] 
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ABANDONMENT. 
SURVEY, 9. 


ABATEMENT. 

ADMINISTRATION, 3. 

PLEADING, 10, 18. 

1. Unless a defense be shown against equitable owners not made 
parties, a defense that the alleged beneficiary is not the legal owner, 
presents no material issue. Allen v. Pannell, 165. 

2. If suit be improperly brought in the name of the payee of a 
note or draft, the defendant, by showing cause therefor at the proper 
time and in the proper manner, may have proteetion against the 
suit. Jd. 

3. Ifa suit be prosecuted by a nominal plaintiff for the benetit of 
a party named in the pleadings, then on the death of such plaintifl 
the suit may proceed in the name of the beneticiary. Moore v. Rice, 
289. 

4. Where the suit on the face of the petition appears to be for the 
benefit of the plaintiff, then upon the death of the plaintiff the suit 
cannot be prosecuted in the name of an alleged assignee or benefi- 
ciary until the legal representatives or heirs of the deceased have 
been cited and allowed opportunity to admit or contest the right 
claimed. Id. 

5. Under our statute, suits, whether equitable in their nature or 
not, do not abate on the death of the plaintiff, but may be revived by 
the executor or administrator, and under some circumstances by 
the heirs. Jd. 


ACCOUNT. 

EVIDENCE, 17, 18, 19. 

1. A stated account will not be reopened for the correction of 
alleged error, unless it be specified so particularly that it may be 
judged by itself. Merriwether v. Hardeman, 436. 

2. In reopening a settlement between partners, alleged to have 
been procured by the fraud or mistake of the managing partner 
trusted as such, equity will allow more latitude than where no con- 
fidence is reposed. Jd. 


ACKNOWLEDGMENT... 
EVIDENCE, 26, 27. 
( 651 ) 
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ACTION. 
DAMAGES, 21, 22. PARTNERSHIP, 5, 7. 
FRAUD, 3, 4, 5. STATUTES CONSTRUED, 9, 10, 11. 


PARTIES, 2, 3, 4, 9. 

A proceeding against an attorney or counsellor at law, charging 
him with fraudulent or dishonorable conduct, and having for its 
object to strike him from the roll of practicing attorneys, is not a 
civil case. It is a criminal or guasi-criminal case. The State v. Tun- 
stall, 81. 


ADMINISTRATION. 
COMMUNITY PROPERTY, 1. 
PARTIES, 7. 

RESULTING TRUST. 

1. The rule that an administrator or trustee cannot make a nova- 
tion of an old debt by accepting in lieu thereof another obligation, 
Without authority of a court having jurisdiction over trusts, &e., is 
subject to the rules governing negotiable paper; and an administra- 
tor holding a note payable to himself could accept in lieu thereof the 
obligation of another, such other being ignorant of the trust nature 
of the debt. Atcheson v. Scott, 213. 

2. Proceedings to disregard a novation made by a trustee of com- 
mercial paper, should allege notice in the other party to such con- 
tract. Id. , 

3. Under our statute, suits, whether equitable in their nature or 
not, do not abate on the death of the plaintiff, but may be revived 
by the executor or administrator, and under some circumstances by 
the heirs. Moore v. Rice, 289. 

4. The acceptance of a claim against an estate by the administra- 
tor which is apparently barred by limitation, and its approval by the 
Probate Court, merge it into such a guasi-judgmeut that it cannot 
be impeached by other creditors, under a plea of limitation, in a 
collateral proceeding. Firebaugh v. Ward, 409. 


ADMINISTRATOR’S BOND. 

1. A bond intended as an administrator’s bond, executed in 1871, 
is valid and binding as such, notwithstanding the absence of a for- 
mal conclusion declaring in terms the circumstances under which 
it shall become void or shall remain in force and effect, if the con- 
dition of the bond intended by the parties executing it is manifest. 

vose v. Winn, 545. 

2. See opinion for a bond executed by an administrator with 
securities held good, and which omitted to state in terms the con- 
ditions on which the obligation might be enforced, or which would 
render the bond void. Jd. 

3. Generally, the omitted formal conclusion of a bond will be 
supplied by construction, if, from an inspection of the entire instru- 
ment, it is manifest that the omission was accidental, Id. 
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AGENT. 
CREDITOR AND SURETY, 3. 
EVIDENCE, 14. 


AGREED STATEMENT OF FACTS. 
PRACTICE IN SUPREME COURT, 8. 


AGREEMENT. 
CONTRACT. 


ALLOWANCE. 
HOMESTEAD, 3. 


AMBIGUITY. 
DESCRIPTION, 3. 


AMENDMENT. 

LIMITATION, 9. 

1. Though a petition in attachment, which is accompanied by the 

statutory affidavit, (in proper terms,) may be so defective as to be 
held bad on general demurrer, it may, under our practice, be so 
amended as to support the attachment. Tarkinton vy. Broussard, 
550. 
*2. A plaintiff in repleading filed an amended original petition, 
which by its terms was ‘tin lieu of and in substitution for the 
original and all the other amended petitions heretofore filed.”’ 
The paper filed failed to designate the date of filing of the vari- 
ous pleading for which it was substituted. The defendant filed 
general and special demurrers, and the court, by a general judg- 
ment, sustained the demurrers : Held— 

1. That whatever might be the effect of a judgment sustain- 
ing a motion to strike out an amendment because it failed to 
designate with sufficient certainty the particular pleading sought 
to be amended, as required by rule 13 for the District Courts, 
such failure would not be sufficient, of itself, to sustain a gen- 
eral judgment upon several demurrers to pleading so amended. 

2. In all amendments under the new rules, the dates and 
descriptions of the abandoned pleadings should be given, aud 
district judges should see that this is done. Lewis vy. Alexan- 


der, 578. 


APPEAL. 

1. No appeal to the District Court lies from an order of the Pro- 
bate Court rejecting a claim against an estate. The remedy is by 
suit to establish the claim in a court having jurisdiction. Campbell 
v. Tackaberry, 37. 

2. An administrator sought action by the Probate Court that it 

disapprove an account allowed by a former administrator. ‘The 
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APPEAL—continued, 
Probate Court on such application made an order disapproving the 
account. From this order the holder of the claim appealed to the 
District Court. The District Court dismissed the appeal, at the 
cost of the administrator, for want of jurisdiction in the Probate 
Court: Held, That from such judgmeiit no appeal lies to the Su- 
preme Court. Jd. 

3. No appeal lies to the Supreme Court from a judgment in the 
District Court for the defendant, in a proceeding charging an attor- 
ney with frandulent or dishonorable conduet. The State vy. Tunstall, 
81. 

4. A judgment perpetuating an injunction without a hearing on 
the facts alleged in the petition on which the injunction issued, is 
interlocntory, and not a final judgment which can be appealed 
from. Raymond vy. Conger, 536. 


APPROVAL OF CLAIMS. 
LIMITATION, 8. 
PROBATE MATTERS, 1. 


APPROVED CASES. 
CASES APPROVED. 


ASSESSMENT. 

1. Articles 1 and 2 of title 9 of the charter of the city of Galves- 
ton authorized the city council, among other things, to impose and 
assess i tax on each Jot or fractional lot for one-third of the esti- 
mated expense of shelling the street fronting, adjoining, or opposite 
such lot or fractional lot. Under ordinances approved July 1, 1871, 
and April 2, 1872, an assessment was made for shelling Market 
street, by first ascertaining the expense of shelling the street oppo- 
site an entire block, and then assessing each lot in that block with 
one-third of its equal proportion of the entire expense, without 
regard to the actual estimated expense of shelling that portion of 
the street in front of the particular lot : Held— 

1. That the assessment was not of the character authorized 
by the charter. 

2. No power existed to make an assessment, except that 
which was derived from the charter. 

3. Whether the mode of assessing the property might have 
been less expensive to the tax-payer than if the charter power 
had been observed, is immaterial. The power to assess can 
only be exercised in the manner prescribed by the Legislature 
in the charter. Allen vy. Galveston, 302. 

2. The provisions of article 1 of title 6 of the Galveston city char- 
ter of 1876, and the tenth section of the act of August 19, 1876, 
“To enforce the colleetion of delinquent taxes on lands assessed 
since 1870,” refer to ordinary taxation, and not to assessments for 
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ASSESSMENT—continued. 
local improvements. Such assessments are not within the meaning 
of the word ** taxation’? as employed in our Constitutions and stat- 
utes, and its meaning cannot be enlarged s0 as to extend the power 
of sale conferred in eases of delinquent taxes, to delinquent back 
assessments. Jd. 

3. The collector of taxes for the city of Galveston was not author- 
ized from October, 1878, to July 17, 1877, to sell for unpaid taxes 
property which had been assessed for street improvements fronting 
it. During that period, the only method of forced collection rec- 
ognized by ordinance was by suit. Jd. 

4. Since the repeal of the Galveston city charter of 1871, the city 
eouncil of Galveston has had no lawful authority to enforce tax 
assessments on city property, for improvement of contiguous streets, 
by levy and sale of the property by the city tax collector. <A city 
ordinance adopted to accomplish such a result after the repeal of 
the charter of 1871, would be inefficient for that purpose. Jd. 


ASSIGN MENT. 
LANDLORD'S LIEN, 1, 2. 
SEPARATE PROPERTY. 


ASSIGNMENT OF ERRORS. 

PRACTICE IN SUPREME CowuRT, 5, 7, 10. 

1. Assignment held sufficient, having been made before the adop- 
tion of the new rules. Insurance Co. vy. Long, 89. 

2. An assignment of errors held to be too general, the court 
only examining the record because it was manifest that valuable 
lands had been sold at execution sale at a grossly inadequate price, 
with charge that the execution was illegally issued and the levy ex- 
eessive. Atcheson vy. Hutchison, 223. 


ATTACHMENT. 

AMENDMENT, 1. 

IIOMESTEAD, 17. 

LEVY, 1, 2, 3, 4, 5. 

1. The sheriff in levying an attaehment should exercise a cautious 
and reasonable discretion, such as should influence the conduct of 
prudent and discreet men in the management of their own affairs. 
Dewitt v. Oppenheimer, 103. 

2. Tested by this rule, if the levy is either insufficient or excessive, 
the sheriff should be held responsible to the party injured. Jd. 

3. In making a levy there should be proper allowance for depre- 
ciation in value incident to the property seized and to the foreed 
sale; and the amount should cover costs and incidental expenses, 
Id. 

4. Suit was brought upon a note not due, but in the ordinary 
form of petition upon an overdue note; the note, however, being 
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ATTACHMEN T—continued. 


set out in the petition, attachment proceedings were taken at the 
institution of the suit. The demurrer to the petition was sustained 
and the attachment quashed, it not being alleged in the petition 
that the note was due at the commencement of the suit: Held, On 
appeal by plaintiff: (1) That there was no error, (2) The plaintiff 
having declined to amend after exceptions sustained, the rights of 
the parties depended on the pleadings as then presented and adjudi- 
eated, and this opinion is thus limited. Seligson v. Hobby, 147. 

5. Cox v. Reinhardt, 41 Tex., 591, approved. Jd. 

6. The right to intervene for the recovery of damages in an 
attachment suit, is limited to those who have an interest in the 
subject-matter of the original suit. Meyberg v. Steagull, 351. 

7. Suit was brought, by attachment, by B against C and D, as 
partners, on a note executed by them for a partnership debt before 
M, a new partner, was admitted into the firm. ‘The business con- 
tinued to be conducted after M’s connection with the firm under the 
old firm name. M intervened in the suit, alleging his partnership 
and half interest in the stock of goods attached, and joined C and D 
ina claim for damages for wrongfully suing out the attachment: 
Held— 

1. That M had no such interest in the subject-matter of the 
suit as would authorize his intervention for the recovery of dam- 
ages. 

2. The levy of a valid attachment in a proper manner on the 
partnership property of C and D was not wrongful, though if it 
should appear that, on a settlement of the partnership business, 
the prior claims of M and the creditors of the firm would absorb 
the entire interest of C and D, and leave nothing subject to 
levy, the enforcement of the attachment wonld in a proper pro- 
ceeding be enjoined. 

3. The above is held, without deciding whether a third party 
whose property is wrongfully attached as that of another may 
intervene for the purpose of recovery. Jd. 

8. Though a petition may be subject to special or general demur- 
rer, yet if the suit is founded on a proper cause of action, described 
in the petition with such certainty as to reasonably apprise the 
defendant of the same, an amendment will relate back to the date 
of the commencement of the suit. Tarkinton v. Broussard, 550, 

9. Pearce v. Bell, 21 Tex., 690, approved. Jd. 


ATTORNEY. 


MUNICIPAL CORPORATION. 

1. A proceeding against an attorney or counsellor at law, charging 
him with fraudulent or dishonorable conduct, and having for its 
object to strike him from the roll of practicing attorneys, is not 
acivil case. It is a criminal or quasi-criminal case. The State v. 
Tunstall, 81. 
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ATTORNE Y—continued. 
2. No appeal lies to the Supreme Court from a judgment in the 
District Court for the defendant, in a proceeding charging an attor- 
ney with fraudulent or dishonorable conduct. Td. 


AUTHENTICATION. 

1. A deed purporting to have been proved for record September 
15, 1845, before Samuel Nelson, one of the judges of the Supreme 
Court of the United States, the certificate not being under the seal 
of the court of which he was a justice, and his official character not 
being certified to by the President, and recorded May, 1846, was not 
duly recorded under the registration laws then in foree or under 
the act of May 12,1846. Texas Land Co. v. Williams, 51. 

2. The absence of a seal to the officer’s certificate of proof of a 
deed for record, rendered the certificate invalid. Jd. 

3. An authentication of a deed defective at the time of its record, 
is not cured by subsequent legislation adopting the form used. Id. 


AVOIDANCE. 
PLEADING, 14. 


BANKRUPT. 

In a suit against discharged bankrupts for money collected by 
them as bankers, after suspension, upon drafts deposited with them 
before they failed, it was error to charge the jury, that if the defend- 
ants received the drafts for collection, and collected the same, this 
constituted such a fiduciary relation that their subsequent discharge 
in bankruptcy did not release them from liability. Jockusch v. Tow- 
sey, 129. 


BANKRUPT SALE. 

1. The title of a purchaser of land undera junior judgment, whose 
sheriff *s deed has been duly recorded, is not affected by a subsequent 
sale of the same land, made by order of a Bankrupt Court, for the 
enforcement of a senior judgment lien, if the purchaser under the 
junior judgment was not a party to the bankrupt proceedings order- 
ing the sale. Spring v. Eisenach, 432. 

2. The title of a purchaser at such bankrupt sale, is not, under 
the circumstances above stated, sufficient to support the limitation 
of three years. Jd. 


BANKS AND BANKERS. 

1. Ina suit against discharged bankrupts for mouey collected by 
them as bankers, after suspension, upen drafts deposited with them 
before they failed, it was error to charge the jury, that if the defend- 
ants received the drafts for collection, and collected the same, this 
constituted such a fiduciary relation that their subsequent discharge 
in bankruptcy did not release them from liability. Joekusch vy. 
Towsey, 129. 

42 
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BANKS AND BANKERS—continued. 

2. See facts where it was held error to charge the jury, as matter 
of law, that a debt was not discharged by bankruptcy proceedings. 
Id. 

3. Money collected by a bank in the course of its business for its 
customers, is held payable on demand, or placed to the customer’s 
account. The bank thereby becomes a simple contract debtor for 
the amount, less commissions which may be charged. Jd. 

4, After the suspension of a bank, its general power to collect 
ceases thereby, as to paper deposited with the bank previous to its 
suspension. Id. 

5. Under the laws in force in 1876, a national bank was not liable 
to pay State and county taxes for that year, assessed on shares of 
stock in the bank not owned by it, but owned by individual share- 
holders. National Bank v. Rogers, 606. 


BILL OF EXCEPTIONS. 
PRACTICE IN DisrRiIcT CouRT, 4, 5, 6. 
A bill of exceptions to the overruling of an application for con- 


tinuance should show whether it was a first or second application. 
Arnold vy. Hockney, 46. 


BONA-FIDE PURCHASER. 
PURCHASER, 1. 


BOND. 
ADMINISTRATOR’S BOND. 
COLLECTOR OF CUSTOMS. 


BOUNDARY. 


1. Where the testimony shows as a fact that the surveyor estab- 
lished a corner upon the ground, but, by mistake or otherwise, 
called for a survey not there, but which would be reached by pro- 
longing the line further: Held. That the line and corner established 
in fact, control the erroneous call for the survey. Castleman v. 
Pouton, 84. 

2. The locality of such corner is a mixed question of law and 
fact, in determining which, both the rules of law and the evidence as 
to the footsteps of the surveyor are to be considered. Id. 

3. The court will not presume that a surveyor did not actually 
run the lines of his surveys, in the absenee of testimony. Id. 


BREACH OF COVENANT. 
COVENANT. 


BURDEN OF PROOF. 
COMMUNITY PROPERTY, 4. HOMESTEAD, 16. 
EVIDENCE, 19, 25. TRESPASS TO TRY TITLE, 6, 11. 
The grantee in a deed with general warranty is not compelled 
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BURDEN OF PROOF—continued. 
to await actual ouster by judgment of a court before bringing suit 
upon such covenant; but on yielding possession and suing upon the 
warranty, he assumes the burden of proof, and is compelled to 


establish the superiority of the adverse title. Westrope v. Chambers, 
178. 


CALLS OF SURVEY. 
FRANT. 
SURVEY, 1, 2. 


CASES APPROVED. 

LACHES, 3. 

PARTNERSHIP, 2, 4. 

PLEADING, 4, 6, 24. 

1. Norwood v. Cobb, 15 Tex., 500, and Norwood v. Cobb, 24 Tex., 
553, cited and approved. Chunnv. Gray, 112. 

2. Cox v. Reinhardt, 41 Tex., 591, approved. Seligson v. Hobby, 
147. 

3. Kuechler v. Wright, 40 Tex., 606; Wilcox v. Jackson, 13 Pet., 
498; Parish v. Weatherford, 19 Tex., 209; Milam County v. Robert- 
son, 33 Tex., 306, approved. Fannin County v. Riddle, 360. 

4. Upshur v. Pace, 15 Tex., 531, approved. McKinney vy. Grass- 
meyer, 376. 

5. Thompson v. Dunean, 1 Tex., 488; Howard v. Republic, 2 Tex., 
312; and Graham v. Vining, 2 Tex., 433, approved. Gunter v. Fox, 
383. 

6. Shields vr. Morrow, 51 Tex., 393, approved. Horan vy. Frank, 
401. 

7. Carlin v. Hudson, 12 Tex., 202; Ferguson v. Herring, 49 Tex., 
130, approved. Whitman y. Willis, 422. 

8. Vandever v. Freeman, 20 Tex., 336, approved. Lehmberg v. 
Biberstein, 457. 

9. Giddings v. City of San Antonio, 47 Tex., 548; San Antonio v. 
Gould, 34 Tex., 49, approved. Peck y. San Antonio, 490. 

10, Distinguished from Sydnor v. Chambers, Dallam, 601. Zark- 
inton v. Broussard, 550. 


CASES DISCUSSED. 

DESCRIPTION, 3. 

PRACTICE IN SUPREME CouRT, 13. 

TRESPASS TO TRY TITLE, 16, 17. 

1. Boon v. Weathered, 23 Tex., 686. diseussed. Johnson v. Brown, 
65. 

2. Former acts conferring liens in favor of mechanies, reviewed 
and discussed. Shields vy. Morrow, 394. 

3. Waldroff v. Seott, 46 'Tex., 1, diseussed. Jd 

4, Distinguished from Adams v. McCown, 15 Tex., 349. Free- 
man v. Miller, 443. 
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CASES OVERRULED. 

STATUTES CONSTRUED, 25. 

1. Thompson v. Houston, 31 Tex., 610, overruled. Atcheson v. 
Scott, 213. 

2. San Antonio v. Lane, 32 Tex., 405, overruled. Peck vy. San 
Antonio, 490. 

3. Stone v. Darnell, 20 Tex., 11,—which, in effeet, decides that a 
purchaser of land at sheriff’s sale, under valid jadgment, acquires 
no title as against the judgment debtor, who claimed and occupied 
the land asa home, for the first time, after the levy of execution 
and before the sheriff’s sale,—overruled. Baird v. Trice, 555. 


CERTIFICATE. 
AUTHENTICATION, 2. 
LAND CERTIFICATE. 


CERTIFIED COPY. 
DEED, 4. 
EVIDENCE, 24. 


CHARGE OF COURT. 

Facr CASES, 4, 7. RAILWAY COMPANY, 4. 

FRAUD, 2. WILL, 4. 

PRACTICE IN SUPREME COURT, 12. 

1. Failure to instruct the jury upon issues made by the pleadings 
and evidence is technical error, but it will not require reversal unless 
the party complaining asked proper instructions at the time to sup- 
ply such deficiency. Johnson v. Granger, 42. 

2. It is not error to refuse instructions which are deductions of 
fact, or ordinary rules of reason proper to be considered by the jury, 
and which are legitimate in argument. Only rules of law to be 
obeyed should be given. Johnson v. Brown, 65. 

3. It was not error to refuse to charge the jury that the character 
of a witness for truth and veracity, put in question by an attempt 
to impeach him, is referable to the time of the act, and not to the 
time when the testimony was given. Jd. 

4, Where the general charge of the court contains a distinet and 
independent proposition on a material point calenlated to mislead 
the jury, such injury is not remedied by the fact that it may, taken 
in connection with instructions asked by the party affected injuri- 
ously by the charge, present the law of the case. Railroad Co. v. 
Le Gierse, 189. 

5. In the absence of law declaring an act to be negligence, it is 
a fact to be found by the jury. It was error to instruct the jury as 
to an act, that it is negligence. Railroad Co. v. Miller, 271. 

CITY CHARTER. 

TAXATION, 1, 2, 3, 4. 

The charter of the city of Bryan provides for the exercise by 
ordinance of the power to employ legal counsel ‘for the assistance 
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CITY CHARTER—continued. 
of the common council, and to prosecute in behalf of the corpora- 
tion in criminal cases, and to institute and defend civil suits in their 
behalf.’’ In the absence of an ordinance providing for the exercise 
of this power, the mayor of the city employed attorneys to give a 
legal opinion touching matters involving the interests of the city, 
which was afterwards read at a meeting of the council, in connec- 
tion with other opinions, and acted on. In a suit against the city by 
the attorneys for professional services: Held— 
1. The power of the city being limited by the charter, it could 
not make a valid contract except in pursuance of an ordinance. 
2. The city could not be bound by an implied contract. 
3. The subsequent use made of the opinion by the common 
council created no legal obligation on the city. 
4. The attorneys were bound to know the limitations on the 
authority of the city officials, and rendered the service at their 
own hazard. City of Bryan v. Page, 532. 


CITY ORDINANCES. 
ASSESSMENT, 1. 
MUNICIPAL CORPORATION. 
TAXATION, 1, 2, 3, 4. 


CLAIMS AGAINST ESTATE. 
APPEAL, 1, 2. 
HEIRS. 
PROBATE MATTERS, 1, 2, 3. 


COLLATERAL PROCEEDING. 

JUDGMENT, 13, 14, 15. 

PARTIES, 7. 

1. The acceptance of a claim against an estate by the administra- 
tor which is apparently barred by limitation, and its approval by 
the Probate Court, merge it into such a guasi-judgment that it can- 
not be impeached by other creditors, under a plea of limitation, in 
a collateral proceeding. Fitrebaugh v. Ward, 410. 

2. A domestic judgment of a court of competent jurisdiction, upon 
a subject-matter within the ordinary scope of its power and proceed- 
ings, is entitled to such absolute verity, that in a collateral action, 
even where the record is silent as to notice, the presumption, when 
not contradicted by the record itself, that the court had jurisdiction 
of the person also, is so conclusive that evidence aliunde will not be 
admitted to contradict it. Fitch vy. Boyer, 336. 

3. A judgment under which a party claimed title was against Ben 
and Ann Hubert, and bore no interest. The execution offered in 
evidence, on the authority of the judgment, was against Ben and 
Anna Hubert, and referred to a judgment bearing ten per cent. 
interest: Held, That it was not improper to admit the execution in 
evidence, the irregularity of the execution not being sufficient to 
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COLLATERAL PROCEEDING—continued. 
render it void when sought to be taken advantage of in a collateral 
proceeding. Id. 

4. That the bond executed by the surviving husband does not 
equal in amount the community property left at his wife’s death, 
does not affect his right of control, &., over community property. 
given by article 33 of the act of August 15, 1870, to the survivor 
on filing inventory and bond. The giving of the bond by the sur- 
vivor and its approval by the clerk is in the nature of a judicial 
proceeding, which should not be held void in a collateral proceed- 
ing. Jordan v. Imthurn, 276. 


COLLECTOR OF CUSTOMS. 

1. A collector of customs may delegate to his deputy the duty 
of receiving and keeping customs moneys, as cashier in his office, 
without violating the regulation prohibiting customs officers from 
performing their duties by substitutes. Dignan v. Shields, 322. 

2. A deputy collector of customs may, in case of the absence, 
disability, or death of his principal, perform the duties of collector 
in receiving and keeping customs moneys, as well as other duties 
of collector, without such special duty being designated in his ap- 
pointment. Jd. 

3. The collector of customs is responsible for the acts of his dep- 
uty, and, even when performed after his death, his estate is respon- 
sible. ‘Though the law preseribes no bond for the deputy, the 
collector may exact one, for his security against defaleation, before 
or after the appointment of the deputy. Jd. 

4, See case for a common-law bond, voluntarily given, which was 
held to have been properly enforced. Id. 

5. In a suit against a security on an officer’s bond, for the defal- 
cation of his principal, it is immaterial whether the admissions of 
the principal were correctly admitted in evidence or not, the defal- 
cation being sufficiently established by evidence aliunde, and the 
case tried without the intervention of a jury. Jd. 

6. Whilst deputy collectors are constituted and appointed by the 
collector with the approval of the Secretary of the Treasury, their 
tenure of office is, in the opinion of this court, de facto at the will 
of the collector. Id. 

7. Whilst the regulations forbid a collector of customs from resid- 
ing out of his district, farming out his office, and performing his 
duties by substitute, he is not prohibited from acting by his deputy 
in the receipt and custody of customs moneys, or the performance 
of other official duties. Id. 

8. A bond exeented by a deputy collector of customs to his prin- 
cipal, for the faithful performance of the duties of cashier in the 
custom-house office, does not impose on the deputy the performance 
of other or greater duties than are required by law, nor is it invalid 
because exacted colore officii. Id. 
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COLONY GRANTS. 
LOCATION, 3. 


COLOR OF TITLE. 
TRESPASS TO TRY TITLE, 1. 


COMMON-LAW BOND. 
COLLECTOR OF CUSTOMS, 4. 


COMMUNITY PROPERTY. 

HOMESTEAD, 12, 13. 

1. That the bond executed by the surviving husband does not 
equal in amount the community property left at his wife’s death, 
does not affeet his right of control, &c., over community property, 
given by article 33 of the act of August 15, 1870, to the survivor on 
filing inventory and bond. The giving of the bond by the survivor 
and its approval by the clerk is in the nature of a judicial proceed- 
ing, which should not be held void in a collateral proceeding. Jor- 
dan v. Imthurn, 276. 

2. The right to dispose of, includes the right to incumber com- 
munity property. A deed of trust made by the survivor upon com- 
munity property, after bond and inventory, held valid against the 
heirs, &e. Id. 

3. A surviving husband, after bond and inventory, incumbered 
by deed of trust the homestead to raise money for his business; 
subsequently, the husband did not actually occupy the premises 
with his family: Held, As against his children by a subsequent 
marriage, such trust deed held the homestead. Jd. 

4. A deed of trust upon property executed by a surviving hus- 
band upon community property in his possession, is prima facie 
valid, and the burden of proof would lie upon any one attacking it 
as invalid, from its conflict with homestead rights, to show, by 
affirmative allegation and proof, that at the time of the execution 
of such trust deed the property was a subsisting homestead. Jd. 


CONSIDERATION, 
PLEADING, 12. 


CONSPIRACY. 

See opinion for facts, under which it is held, that, after evidence 
tending to show a conspiracy, if the evidence shows to the mind 
of the judge trying a cause that a conspiracy had been formed con- 
necting one nota party to the suit with it, it would not be error 
to permit in evidence his declarations made in pursuance of the 
common design of the conspiracy. Brown v. Chenoworth, 469. 


CONSTABLE. 
SHERIFF'S SALE. 
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CONSTITUTIONAL LAW. 

JuRY LAw, 1. 

MILITARY SUPREME COURT. 

RAILWAY COMPANY, 1. 

1. The jurisdiction of the Sapreme Court is restricted by section 3 
of article 5 of the Constitution of 1876 to civil suits, of which the 
District Courts have appellate or original jurisdiction. The State 
v. Tunstall, 81. 

2. To an action upon an aceount over two years old, a plea of 
limitation was made December, 1869. The cause was not tried until 
after the Constitution of 1869 took effect, suspending the statutes 
of limitations: Held, 'That the effect of the plea was avo'ded by 
the Constitution. Lewis v. Davidson, 251. 

3. Under section 8 of article 9 of the Constitution of 1869, the 
public lands before given to counties for school purposes were under 
the control of the State through the Legislature, and under that 
Constitution, as well as the one now in force, the school lands are 
set apart for a perpetual schooi fund, and cannot be appropriated to 
any other purpose. Fannin County v. Riddle, 360. 

4, The act of the Legislature approved September 5, 1850, entitled 
*“*An act to incorporate the San Antonio and Mexican Gulf Rail- 
road,’’ is unconstitutional in so far as, in the twelfth seetion, it 
provides that the city of San Antonio and the towns upon the line 
and at the terminus of the read on the gulf may issue bonds to aid 
in the construction of said railroad, because it embraces a distinet 
object not expressed in the title of the act, and was therefore repug- 
nant to section 24 of article 5 of the Constitution of 1845. Peck v. 
San Antonio, 490. 


CONSTRUCTION. 
ADMINISTRATOR’S BOND, 3. 
RAILWAY COMPANY, 4, 7, 8, 9, 10. 
WILL. 


CONSTRUCTION OF STATUTES. 

STATUTES CONSTRUED. 

CONSTRUCTIVE NOTICE. 

NOTICE. 

CONSTRUCTIVE POSSESSION. 

TRESPASS TO TRY TITLE, 1, 2. 

CONTINUANCE. 

PRACTICE. 

1. See application for continuance held insufficient as a second 
application, the testimony sought not being material. Arnold v. 
Hockney, 46. 

2. A bill of exceptions to the overruling of an application for 
continuance should show whether it was a first or second applica- 
tion, Id. 
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CONTRACT. 


Ciry CHARTER. NOVATION, 1, 2. 
ESTOPPEL, 3. RAILWAY COMPANY, 7, 8, 9, 10. 
FACT CASES, 9. STATUTE OF FRAUDS, 1, 2. 


1. A promissory note, ** payable twenty-four months after the 
ratification of a treaty of peace between the United States and the 
Confederate States of America, with eight per cent. interest from 
date, in whatever may then be the legal tender of the country,” 
executed June, 1862, was valid, and became due two years after 
the close of the war, and was payable in United States currency. 
Atcheson vy. Scott, 213. 

2. See several doecumeuts held to form part of the same transac- 
tion, and not together constituting evidence of a contract to stay an 
execution for twelve months. Afcheson vy. Hutchison, 223. 

3. The contract of a minor, made without the consent of his 
parent, for employment in a legitimate business, by means of which 
necessaries could be obtained, is not void. Railroad Co. vy. Miller, 
270. 

4. We do not believe that, upon sound principles of public policy 
or authority, the mere fact that an employé is under the age of 
twenty-one years should shield him from the usual responsibility 
incident to an honest employment voluntarily assumed by himself. 
This rule should not be enforeed against a child of tender years. Jd. 

5. Evidence offered of an agreement not incorporated iu the con- 
temporaneous written contract, should be excluded. Bigham v. 
Talbot, 450. 

6. A contract which, by the statute of frauds, is required to be 
in writing, need not in pleading be averred to have been in writing. 
Whether it was or not is a matter of evidence, not of pleading. 
Lewis vy. Alexander, 578. 

7. It is not clear that either the ends of publie justice or any great 
public policy will be subserved by permitting one of several parties 
who jointly engaged during a period of war in a traflie prohibited by 
law, and who obtained possession of the illegal gains, to add to the 
publie wrong the private wrong of excluding the other party from 
participation in the proceeds, Jd. 

CONFEDERATE WAR CONTRACTS, 

CONTRACT, 7. 

CONTRACTOR. 
CONTRACT. 
RAILWAY COMPANY, 7, 8, 9, 10. 


CONTRIBUTION. 
PARTNERSHIP, 5. 


CONTRIBUTORY NEGLIGENCE. 
NEGLIGENCE. 
PRACTICE IN DistRiIcr Court, 3. 
RAILWAY COMPANY. 
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CONVEYANCE. 
DEED. 
LAND CERTIFICATE, 1, 2. 


CORPORATIONS. 
Ciry CHARTER. 
JUDICIAL KNOWLEDGE. 
RAILWAY COMPANY. 


COst BILL. 

1. The presumption is in favor of the correctness of a eost bill, 
When made by the proper officer; and when a motion to retax is 
dismissed for want of prosecution, it is not the duty of the court to 
examine the several items of the cost bill to verify their correctness, 
Lockhart vy. Lytle, 601. 

2. See statement of case for facts sworn to by an attorney for 
plaintiff in a proceeding to set aside a judgment, and unsupported 
by other affidavits as to facts not peculiarly within his own knowl- 
edge, held not sufficient. Jd. 


COSTS. 
PRACTICE IN SUPREME COURT, 6. 
‘TRANSCRIPT. 


COUNTY BONDS. 
CONSTITUTIONAL LAW, 4. 


COVENANT. 

BURDEN OF PROOF. 

TRESPASS TO TRY TITLE, 6. 

The covenant of title and right to convey land contained in a 
deed, is broken on the delivery of the deed, if the vendor had no 
title. Limitation would run for breach of such covenant from the 
delivery of the deed. Westrope v. Chambers, 178. 


CREDITOR AND SURETY. 

1, Where a creditor has personal security, and, in addition, has a 
mortgage or other collateral security for the same debt, the surety, 
upon discharging the debt, is entitled to have the collateral secu- 
rity assigned to him; and if the creditor loses it, by negligence or 
by design, so that the surety cannot be subrogated te it upon his 
discharging the principal debt, the surety is discharged to the extent 
of the collateral security so lost. Murrell v. Scott, 520. 

2. If, however, such collateral security is confided to a trustee, 
the common agent of both owner aud creditor, the creditor cannot 
be charged as bailee of the trust property. If the creditor procures 
or connives at the mismanagement of the trustee, he may be held 
responsible for the result of such mismanagement. Jd. 

3. A trustee is not an agent of the creditor to such au extent as 
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CREDITOR AND SURE'TY—continued. 
to render the creditor responsible for his want of diligence in exe- 
cuting the trust, nor will the subsequent assent by a creditor to 
what the trustee has already wrongfully done or neglected, relate 
back and make the creditor responsible for a loss to the trust fund 
already ineurred. Jd. 


DAMAGES. 


ATTACHMENT, 6. HOMESTEAD, 22. 
CHARGE OF COURT, 4. PRACTICE IN DISTRICT COURT, 2. 
Fact CASES, 5. RAILWAY COMPANY, 4, 5, 6; 7, 8. 


1, See facts where a verdict for damages against a sheriff for an 
insuflicient levy of an attachment, was sustained, Dewit vy. Oppeu- 
heimer, 103. 

2. See case for faets which did not authorize a recovery for dam- 
age subsequently developed, which had as its primary origin the wet 
condition of cotton when delivered for shipment. Brandon v. Man- 
ufacturing Co., 121. 

3. The intervention of the independent act of a third person be- 
tween the wrong complained of and the injury, and which act was 
the immediate cause of the injury, is made a test of that remoteness 
of damages which forbids recovery. Jd. 

4. The right to actions in our courts, for damage for causing death, 
being given by statutes, parties who seek to avail themselves of their 
benefit must be governed by their provisions. Railroad Co. v. Le 
Gierse, 189. 

5. From the language of the act of February 2, 1860, (Paschal’s 
Dig., art. 15,) and the change in the phraseology of the Constitution 
of 1876 from that of 1869, in omitting the words ‘separately and 
consecutively,’’ touching such suits, it was evidently the intention 
of the Legislature that but one suit should be allowed in behalf of 
the widow and children for causing the death of the husband, &c., 
for the benefit of all persons joiutly interested. Jd. 

6. The amount so recovered in the one suit for causing the death 
of the husband, &c.. must be apportioned by the jury (or court) 
among those entitled to the judgment. Jd. 

7. If all the parties in interest are not before the court as actual 
plaintiffs, the suit should proceed in the name of one or more for the 
use also of the others interested. Jd, 

8. If the non-joinder of parties be apparent of record, it can be 
reached by demurrer. Jd. 

9. It was error to allow judgment in favor of the widow for dam- 
ages for the death of her husband, when the record showed that he 
had left minor children who were not represetted in the suit. Jd, 

10. Where actual and exemplary damages are claimed, the better 
practice is, that they should be claimed by proper allegations, in the 
nature of distinct counts, on different causes of action. ‘The court 
should instruct the jury according to the facts and as to the law 
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DAMAGES—continued. 





governing them as to the measure of damages; aud the jury should, 
in the verdict, ascertain what is actual and what exemplary. Id. 

11. The rules by which damages should be measured are ques- 
tions of law; the amount, the jury must ascertain from the rules 
applied to the facts. Jd. 

12. A minor aged nineteen years could not recover of a railroad 
compiuiy for damages sustained in its employ and occasioned by 
the negligence of au employé of the railroad. Ratlroad Co. v. Mil- 
ler, 271. 

13. The father had obtained judgment for injuries sustained by 
his minor son; in a suit by the son for damages: Held, That the 
jury should have been instructed not to include in their computa- 
tion the time for which the father had recovered, in finding dam- 
ages for his lessened capacity to make a living. Jd. 

14, A railroad company is not liable for damages resulting from 
the negligent management of one of its trains used and controlled 
by construction contractors, for construction purposes, on a portion 
of its road built under the construction contract and not yet turned 
over to the railroad company. Cunningham v. Railroad Co., 503. 

15. The liability of a railroad company for damages resulting from 
the negligent management of a train, should be commensurate only 
with the extent of its right to control. Jd. 

16. The true test by which to determine whether one who renders 
service for another does so as a contractor or not, is to ascertain 
whether he renders the service in the course of an independent 
occupation, in which he represents the will of his employer only as 
to the result of the work, and not as to the means by which it is 
accomplished. Jd. 

17. The principle that the railroad company cannot delegate to an 
employé its chartered rights and privileges so as to exempt it from 
liability, does not extend to the use of the ordinary ways and means 
for the construction of the road, but to the use of such extraordinary 
powers only as the company itself could not exercise without having 
first complied with the conditions of the legislative grant of author- 
ity. Id. 

18. A sheriff or constable who enforces by levy and sale the collec- 
tion of a judgment in which he has an interest beyond his regular 
fees, is a trespasser; so also is the judgment creditor who directs or 
procures such levy or sale, after creating by contract such an interest 
in the officer. Erwin vy. Bowman, 513. 

19. A constable or sheriff who, being interested in «a judgment 
beyond his legal fees, commits a trespass by levy and sale of the 
property of the judgment debtor, cannot set up in mitigation of 
damages the fact that the proceeds of sale were appropriated to 
pay the plaintiff’s debt, when such appropriation was made with- 
out the request or assent of the plaintiff. Jd. 

20. ‘The fact that property seized by an officer in violation of law, 
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DAMAGES—continued. 
in such manner as to constitute a trespass, Was incumbered at the 
time of seizure by a trust deed, will not avail the trespasser as a 
defense in a suit to recover damages by the party who executes the 
trust deed. Jd. 

21. The surviving wife has such an estate in the homestead, 
being part of the community estate of herself and her deceased 
husband, as will enable her to maintain an action in her own name 
for its injury; and if the heirs of the deceased husband, who are 
not joined as plaintiffs, had also an interest in the land at the time 
of the injury, a party sued by her can only avail himself of that 

d fact by plea in abatement, or by way of apportionment of damages. 
Railroad Co. v. Knapp, 592. 

22. Such surviving wife in possession of the homestead may 
maintain in herown name an action for the recovery of damages 
for injury to the land and erops growing thereon before she be- 
came the sole owner of the land by partition. Jd. 

23. See opinion for circumstances under which the court will not 
reverse a judgment in favor of such surviving wife for the entire 
damage to the property sustained by such injury. Id. 


DECLARATIONS. 
CONSPTRACY. t 
Fact CASgs, 15. 


DECREE. 
INJUNCTION, 4. 
PARTY-W ALLS. 


DEED. 
AUTHENTICATION, 1. FRAUD, 5. 
COVENANT. LIEN. 
DESCRIPTION, 3. TRESPASS TO TRY TITLE. 9. 


EVIDENCE, 2. 

1. When a deed, on the face of which interlineations appear, is 
filed with the papers of a cause after record and three days’ notice 
given of its filing. it is admissible in evidence, notwithstanding in- 
terlineations on its face unexplained, unless an affidavit in the 
nature of a plea of non est factum has been filed. In the absence 
of such plea, the due execution of the deed will be conclusively pre- 
sumed. Fitch v. Boyer, 336. 

2. Though a joint tenant or tenant in common cannot convey a 
specific portion of the joint estate to the prejudice of his co-tenant, 
such a deed is not absolutely void, and conveys such an interest as 
will enable the vendee to maintain an action against a trespasser. 
Id. 

3. When a deed has been properly recorded, the subsequent re- 
moval or destruction of the records, without the fault of the party 
claiming under the deed, cannot prejudice his rights. Id. 
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DEED—continued. 

4. The existence of a deed cannot be established by producing 
what purports to be a certified copy from the records of the county 
in which the land lies, until the non-production of the original deed 
is accounted for. Firebaugh v. Ward, 409, 


DEED OF TRUST. 
COMMUNITY PROPERTY, 2, 3, 4, 
TENDER, 1, 2. 


DELIVERY OF SPECIFIC ARTICLES. 
ESTOPPEL, 3. 


DEMURRER. 
DAMAGES, 8. 
PLEADING, 1, 8. 


DEPUTY. 
COLLECTOR OF CUSTOMS, 6, 7, 8. 


DESCENT AND DISTRIBUTION. 
ESTATES OF DECEDENTS, 1, 4. 
WILL. 


DESCRIPTION. 

1. Against a bona-fide purchaser, a mortgage will not be corrected 
in its description so as to include lands intended to be mortgaged. 
McLouth vy. Hurt, 115. 

2. An imperfect description in the indorsement of a levy, be- 
comes immaterial when it is followed by the sheriff’s deed, in 
which the property sold is clearly and correctly described. Fitch v. 
Boyer, 336. 

3. B, in attempting to deraign title to land, offered a levy by the 
United States marshal, which was indorsed on the execution describ- 
ing land levied on as *‘six hundred and forty acres, L. Dickerson 
league.’? The return of levy was as follows: ‘* Levied upon and 
sold lands in Burleson county, * * * six hundred and forty acres 
at 13 cents.’ The deed by the marshal purported to convey all 
the interest of ** J. M. Norris in six hundred and forty acres of land 
situated in the said county of Burleson, and being a part of the 
league of land originally granted tq L. Dickerson :*’ Held— 

1. That the ambiguity in the description of the land is pat- 
ent, and of such a character as to render it void for uncertainty. 

2. The reasons for the rule which requires that when land is 
granted it must be identified by the description contained in 
the grant itself, or by other writing referred to, apply with 
equal force to a deed. 

3. A latent ambiguity in a deed in the description of land 
may be aided by parol testimony. 
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DESCRIPTION—continued. 
4, Parol testimony is not admissible to aid a patent ambigu- 
ity in the description of land contained in a deed. Norris v. 
Hunt, 609. 
4, This case distinguished from Flanagan v. Boggess, 46 Tex., 
330. Id. 


DISTRESS WARRANT. 
The landlord’s lien exists against an assignee of the goods, &c., 
on the leased premises, for the benefit of creditors, independent of a 
levy of a distress warrant prior to the assignment. Rosenberg v. 
Shaper, 134. 


DILIGENCE. 
FRAUD. 1. 
NEGLIGENCE, 2, 3. 


DISTRICT COURT. 
PRACTICE IN DiIsTRICT COURT. 


DIVIDING WALLS. 
PARTY-WALLS. 


DOMICIL. 
HOMESTEAD, 4, 5, 9. 


DRAFT. 
PARTIES, 2, 3, 4. 


DRUNKENNESS. 
EVIDENCE, 16. 

DUE DILIGENCE. 
NEGLIGENCE, 2, 3. 


VENDOR AND VENDEE, 3. 


EASEMENT. 
PARTY-W ALLS. 


EQUITY. 





ACCOUNT, 1, 2. 
HOMESTEAD, 6. 
PARTIES, 3, 8. 

PARTNERSHIP, 8. 


ESCHEAT. 


JUDGMENT, 13, 14, 15. 


PRE-EMPTOR, 1. 
PURCHASER, 4. 
RESULTING TRUST. 
WILL, 4. 
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TNDEX. 


ESTATES OF DECEDEN'TS. 


APPEAL, 1, 2. PARTIES, 7. 

COMMUNITY PROPERTY, 1, 2, 6, PROBATE MATTERS. 
4. RECEIPT, 1. 2. 

EXECUTORS AND ADMINISTRA- STATUTES CONSTRUED, 14. 
TORS, 1, 2. 15. 


HOMESTEAD, 1, 2, 3. 
1. A life insurance policy, payable to the heirs of the assured, 
, does not form part of his estate for the payment of his debts. Mul- 
lins v. Thompson, 7. 

2. ‘The word ** heirs *’ in an insurance policy is sufficiently explicit 
so enable parties proving heirship to take the proceeds of such pol- 
icy as against the creditors. Jd. 

3. A policy payable to the heirs or assigns of the assured was 
assignable by the assured, and not being assigned, the heirs were 
entitled to it on the death of the assured. Jd. 

4. Ina will, the testator made a special bequest to a son and toa 
daughter over and above their equal shares; limited the amount of 
the estate to be received by a granddaughter ; leaving four children 
and a son and daughter of a deceased daughter: Held, That such 
will only altered the course of the law so far as it gave the special 
legacies and restricted the amount to the granddaughter, and that 
the grandson would take one-ninth of the residue, and each surviv- 
ing son and daughter two-ninths. Clifft v. Wade, 14. 

5. In a proceeding by heirs for the partition of the estate of their 
father, their claim for half the rents of community property appro- 
priated by the father after the mother’s death, and for half the pro- 
ceeds of community property sold by him and also appropriated 
ufter the mother’s death, cannot be regarded as against the rights 
of creditors. Such claims must be authenticated and established, 
like other claims against the estate, in the manner preseribed by 
statute. Rose v. England, 617. 


ESTOPPEL. 





EXECUTORS AND ADMINISTRATORS, 1, 2. 

PLEADING, 15. 

RECEIPT, 1, 2. 

1. Money was loaned to an agent on a Jot, a trust deed being 
executed therefor in the name of the principal by the agent. Thé 
legal title to the lot was in the principal. ‘The lot was sold under 
the deed of trust and bought by the beneficiary, who brought suit 
against the widow of the agent, who claimed homestead rights on 
the lot: Held, That the widow was estopped from denying the title 
of plaintiff. Ranney vy. Miller, 263. 

2. The wife’s interest in the community property is held in privity 
with the husband. ‘The power of the husband over the community 
estate by estoppel is not less than that of a partner to estop his firm. 


Id. 
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ESTOPPEL—continued. 

3. Aagreed with B that A would deliver specific articies to C. one- 
third of the expense of delivery to be defrayed by A and two-thirds 
by B. A was to receive from B, in addition, one-third of the money 
B should receive from C under an original contract between B and 
C for the delivery of the same articles. Through misctake, A deliv- 
ered a portion of the articles to another party. who had a contract 
also with C, and who received pay for them. B, ina settlement with 
C, receipted to him in full for all claims growing out of the contract. 
B subsequently discovering the mistake in regard to the delivery, 
sued C for the amount of articles, alleging that C had received the 
benefit of them from the party to whom A had delivered through 
mistake, and C recovered judgment. Afterwards, in a suit by A 
against B, among other things, for his portion of the full amount 
which B should have received had no mistake occurred : Held— 

1. That it was error to charge the jury that they could find 
any amount for A on account of the delivery of the articles, 
Without also charging that B must have received pay for the 
same before he was liable, and that the jury could find only A’s 
share under his contract of what money B actually received. 

2. That it was error to charge that B’s receipt to C, and the 
judgement in favor of C, estopped B from denying.in this suit 
that he had possession and benefit of the articles so delivered 
by mistake, and that the jury should include said articles in 
making their verdict. Neither fact was necessarily conclusive 
in determining whether B had in fact received pay. Whether 
he actually did or did not, should have been left to the jnry on 
all the facts. 

3. Even a recovery by B in the former suit would not have 
determined A’s right to recover of him, in the absence of evi- 
dence showing that he had collected the judgment. Grant vy. 
Smith, 562. 

4. See opinion for plea of estoppel which, if established, would 
preclude a defendant from denying the authority of an agent to 
bind a firm of which he was a member. Lewis vy. Alexander, 578. 

5. An estoppel defectively pleaded in one count of a petition, 
will not, on demurrer, authorize a judgment dismissing the peti- 
tion, if, independent of the count, there be a good cause of action 
well pleaded. Td. 


EVIDENCE. 
CONSPIRACY. PAROL EVIDENCE. 
DEED, 1. PRACTICE, 5, 13, 14. 
INTERLINEATIONS. REGISTRATION, 4. 


1. Where the plaintiff’s depositions had been taken, and he died, 
the suit being prosecuted to trial by the executor, it was error to 
exclude the testimony of a defendant on the trial touching the acts 
and declarations of the testator, about which plaintiff had testified 
43 
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EVIDENCE—continued. 


in his lifetime by depositions read in evidence. Runnels vy. Belden, 
48. 

2. The grantee in a deed may be called to prove an examined 
copy of a deed made to him, the original being lost and the sub- 
scribing witnesses being dead or out of the State. Texas Land Co. 
vy. Williams, 51. 

3. That a witness does not remember having made statements 
out of court contradictory to his testimony, will not prevent the 
admission of his contradictory statements. Johnson vy. Brown, 65, 

4, The fact of the witness making contradictory statements, and 
not his recollection of them, is the basis of their introduction. The 
preliminary examination is to give opportunity of explanation. Jd. 

5. An attempt was made to impeach a witness by proving his 
contradictory statements. His testimony was supported by testi- 
mony to his general good character: Held, Rebutting evidence to 
the bad character of the witness was properly admitted. Jd. 

6. It is error to allow evidence of bad reputation of a witness, 
based upon the matter under investigation before the court. It was 
error to allow a subscribing witness to a will contested on the 
ground of alleged forgery, to be impeached by the opinion of the 
community arising from that transaction. Jd. 

7. Suggested, that the proper practice in impeaching a witness 
by proving his bad reputation should be, that after the impeaching 
witness has prima facie qualitied himself to speak of the general 
reputation of the other witness, (to be decided by the court,) then, 
before he answers as to that reputation, the opposite party should 
have the right to cross-examine as to his means of knowledge. Jd. 

8. Boon v. Weathered, 23 Tex., 686, discussed. Jd. 

9. Discussed and held that it is admissible to prove, in a contest 
as to the genuineness of a will offered for probate, that the testator, 
before and after the date of the alleged will, expressed unfriendly 
feelings towards the principal legatees under the will, as evidence 
of a distinct, independent collateral fact, wiich would, in some 
degree, tend to prove the issue before the court. Jd. 

10. Held, in such contest, that it was error to admit evidence 
of an attempt by the alleged testator to make a will subsequent to 
the date of the alleged will. Jd. 

11. In a suit upon a judgment rendered in another State, the rec- 
ord of such judgment may be contradicted as to the facts necessary 
to give the court jurisdiction, notwithstanding it may be recited 
therein that they exist.  Chunn v. Gray, 112. 

12. If it be shown in such suit that in fact jurisdiction did not 
attach, the judgment is a nullity. Jd. 

13. A witness was asked as to declarations by another witness, 
(who had already been examined.) made in the presence of the 
deceased a short time after the accident eausing his death: on 
objection, held inadmissible, because the other witness had not 
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EVIDENCE—continued. 
been asked as to it, so as to lay a predicate to impeach him; nor 
was it shown to have been participated in by deceased or suffi- 
ciently connected with the accident to render it res geste. Rail- 
road Co. v. Le Gierse, 189. 

14. It was error to exclude testimony showing that the act of an 
agent of an insurance company, in agreeing to accept payment of a 
premium otherwise than in money, was beyond the scope of his 
authority. Life Insurance Co. vy. Davidge, 244. 

15. The receipt for the premium recited in a policy of insurance, 
is subject to explanation, and may, as other receipts, be contra- 
dicted by parol testimony. Jd. 

16. In a suit on an insurance policy, a plea of misrepresentation 
as to habits as to drunkenness on the part of assured: JZeld, That 
evidence, in reply, that the drunkenness of the assured was known 
to the agent of the company, could not be introduced in absence of 
replication setting it up. Jd. 

17. Giving to the words of the ‘‘Act to regulate the collection of 
accounts,*’ of April 2, 1874, their literal and ordinary meaning, the 
effect of the statute is to make the sworn account evidence sufficient 
to establish it prima facie, and that only when the party sought to 
be charged fails to deny under oath the justice of such account. 
English v. Miltenberger, 296. 

18. The statute uses no terms sufficient to preclude the defend- 
ant from rebutting the prima-facie case so made by competent 
evidence. Id. 

19. The statute regulates the burden of proof, but does not un- 
dertake to otherwise change the rules of evidence or pleading. Jd. 

20. A domestic judgment of a court of competent jurisdiction, 
upon a subject-matter within the ordinary scope of its power and 
proceedings, is entitled to such absolute verity, that in a collateral 
action, even where the record is silent as to notice, the presump- 
tion, when not contradicted by the record itself, that the court had 
jurisdiction of the person also, is so conclusive that evidence aliunde 
will not be admitted to contradict it. Fitch v. Boyer, 336. 

21. A judgment under which a party claimed title was against 
Ben and Ann Hubert, and bore no interest. The exeention offered 
in evidence, on the authority of the judgment, was against Ben and 
Anna Hubert, and referred to a judgment bearing ten per cent. in- 
terest: Held, That it was not improper to admit the exeeution in 
evidence, the irregularity of the execution not being sufficient to 
render it void when sought to be taken advantage of in a collat- 
eral proceeding. Id. 

22. When, in trespass to try title, a deed is offered in evidence by 
plaintiff, in the usual form, except the words ‘tin trust, as men- 
tioned in a certain contract of even date herewith,’ and the defend- 
ant does not offer to show an interest under the trust deed, the deed 
is admissible. An outstanding equity cannot be pleaded in defense, 
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EVIDENCE—continued. 
unless a connection be shown by defendant with such outstanding 
equity. Jd. 

23. In a suit against the owner of property by a sub-contractor for 
its improvement, evidence that the owner expressly promised to 
reserve the amount of the sub-contractor’s claim in his settlement 
with the original contractor, cannot be admitted in the absence of an 
allegation in the pleading presenting that issue. Loonie v. Frank, 
406. 

24. The existence of a deed cannot be established by producing 
what purports to be a certified copy from the records of the county 
in which the land lies, until the non-production of the original deed 
is accounted for. Firebaugh v. Ward, 409. 

25. The effect of a plea of non est factum sworn to, is to require 
the plaintiff to prove the instrument declared on as at common 
law. Lailroad Co. v. Chandler, 416. 

26. On an issue of non est factum made by a defendant, it is 
competent to show that he acted in a way that amounted to an 
acknowledgment that the instrument was his act, and that it was 
plainly inferable that it was executed by his authority. Jd. 

27. See statement of case for averments in a petition to admit see- 
ondary evidence of acknowledgment or ratification, express or im- 
plied, on a plea of non est factum. Id. 

28. A subsequent acknowledgment or ratification is sufficient to 
establish the plea of non est factum in favor of plaintiff, although 
the instrument was originally signed without authority. Jd. 

29. The particular facts relied on in evidence to defeat a plea of 
non est factum by establishing a ratification of the act, need not be 
averred in the pleading. Id. 

30. A defendant interposed a plea of non est factum in a suit against 
him on a subscription list. The evidence showed that the signature 
was not in defendant’s handwriting, but tended to show that he 
Was one of a committee to procure subscribers; that he attended a 
meeting of subscribers and expressed a willingness to close his sub- 
scription by note: Held, That the evidence was sufficient to require 
the admission of the instrument in evidence, after which it is for 
the jury to determine upon the facts. Jd. 

31. Evidence offered of an agreement not incorporated in the 
contemporaneous written contract, should be excluded. Bigham 
v. Talbot, 450. 

32. A witness in a suit for damages caused by the overtlow of 
land, stated, over objection, ‘* that the land was worth $10, though 
overflowed, and that it would be worth $20 an aere if it did not over- 
flow’: Held, That, fairly construed, this was but the testimony of 
the witness to the market value of the land, and admissible, though 
to some extent it was a matter of opinion. Railroad Co. v. Knapp, 
592. 


33. The fact that the court below improperly sustained an objec- 
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EVIDENCE—continued. 
tion to a question which had before, without objection, been an- 
swered by the same witness, will not be cause for reversal. Id. 


EXAMINED COPY. 
EVIDENCE, 2. 


EXECUTION. 
EVIDENCE, 21. 
Fact CASES, 9. 
LEVY, 5, 6, 7, 8. 


EXECUTION SALE. 
INJUNCTION, 1, 2. 
SHERIFF'S SALE. 
A sale under execution relates back to the date of the levy, and 
will override rights which are subsequently acquired. To this rule, 
homestead rights subsequently acquired form no exception. Baird 


Vv. Trice, 550. 


EXECUTORS AND ADMINISTRATORS. 

WILL, 2, 3. 

1. Areceipt given by an heir to an executor for a specific amount 
of money, in full of his share in the estate, is not binding upon the 
heir as to any residue coming to him as heir. Clifft v. Wade, 14. 

2. Such payment being made of the funds of the estate, the re- 
ceipt as to any excess of the share over the amount paid, was without 
consideration, and the executor took no right by the receipt, save as 
evidence of payment of so much to the heir executing it. Jd. 


EXEMPLARY DAMAGES. 
DAMAGES. 
RAILWAY COMPANY, 4. 
STATUTES CONSTRUED, 13. 


FACT CASES. 

ADMINISTRATOR'S BOND, 2. PRACTICE IN SUPREME COURT, 

EVIDENCE, 27. 17. 

JURISDICTION, 9. 

1. Facts held sufficient to charge notice of fraud from date of the 
transaction. Alston vy. Richardson, 1. 

2. Facts held insufficient to authorize a rescission of a contract for 
the sale of lands and to recover moneys paid thereon. Johnson v. 
Granger, 42. 

3. Application for continuance held insufficient as a second appli- 
cation, the testimony sought not being material. Arnold v. Ilock- 
ney, 46. 

4. Facts where it was held that the court improperly charged, 
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‘T CASES—continued. 

that if defendant had ten years’ actual adverse possession of the land 
on which he resided before the bringing of the suit, the jury should 
find that he was entitled to six hundred and forty acres out of the 
tract sued for. Yexras Land Co. y. Williams, 51. 

5. Facts where a verdict for damages agaiust a sheriff for an in- 
sufficient levy of an attachment, was sustained. Dewitt v. Oppen- 
heimer, 103. 

6. Facets which did not authorize a recovery for damage subse- 
quently developed, which had as its primary origin the wet condition 
of cotton when delivered for shipment. Brandon vy. Manufacturing 
Co., 121. 

7. Kacts where it was held error to charge the jury, as matter 
of law, that a debt was not discharged by bankruptcy proceedings. 
Jockusch vy. Towsey, 129. 

8. Facts held insufficient to establish a ratification by a widow of 
an unauthorized disposition by her husband of a promissory note, 
her separate property. Hamilton v. Brooks, 142. 

9. Several documents held to form part of the same transaction, 
and not together constituting evidence of a contract to stay an exe- 
cution for twelve months. Atcheson vy. Hutchison, 223. 


10. See facts held insuflicient to establish a trust or to avoid a 
sheriff's sale. Agricultural Association v. Brewster, 257. 

11. See case for a common-law bond, voluntarily given, which was 
held to have been properly enforced. Dignan y. Shields, 322. 

12. See facts which did not authorize an intervention. Whitman 
v. Willis, 421. 

13. See statement of case for facts held not sufficient to authorize 
an injunction. Whitman yv. Willis, 429. 

14. See issue of fact, arising on pleading alleging fraud in a con- 
veyance, which should have been submitted to the jury. Lehi- 
berg v. Biberstein, 457. 

15. See opinion for faets, under which it is held, that, after evi- 
dence tending to show a conspiracy, if the evidence shows to the 
mind of the judge trying a cause that a conspiracy had been formed 
connecting one not a party to the suit with it, it would not be error 
to permit in evidence his declarations made in pursuance of the 
common design of the conspiracy. Brown vy. Chenoworth, 469. 

16. See statement of this case for facts pleaded in a suit to recover 
judgment on promissory notes which, though they may have ren- 
dered the petition bad on general demurrer for want of sufficient 
averments of ownership of the notes, constituted a suflicient com- 
mencement of a suit to stop the running of the statute of limitations. 
The amendment of 2 petition thus defective is not the commence- 
ment of a new suit. Killebrew v-Stockdale, 529. 

17. See statement of case for facts which will not authorize a 
reversal of the judgment on the ground that it was not supported 
by the evidence. Jailroad Co. vy. Knapp, 592. 
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FACT CASES—continued. 


18. See statement of case for facts sworn to by an attorney for 
plaintiff? in a proceeding to set aside a judgment, and unsupported 
by other affidavits as to facts not peculiarly within his own knowl- 
edge, held not sufficient. Lockhart v. Lytle, 601. 


FINAL JUDGMENT. 


APPEAL, 4. 
PRACTICE, 7. 8, 9. 


FORCED SALE. 


HOMESTEAD, 6. 


FOREIGN JUDGMENT. 


1. Im asuit upon a judgment rendered in another State, the rec- 
ord of such judgment may be contradicted as to the facts necessary 
to give the court jurisdiction, notwithstanding it may be recited 
therein that they exist. Chunn v. Gray, 112. 

2. If it be shown in such suit that in fact jurisdiction did not 
attach, the judgment is a nullity. Id. 


FORFEITURE. 


ILOMESTEAD, 4. 
SCHOOL LANDS, 1, 2. 


FORFEITURE OF SURVEY. 


SURVEY, 6, 9. 


FRAUD. 








ATTORNEY, 1. 

FACT CASES, I. 

MECHANIC'S LIEN, 8. 

1. Limitation in cases of fraud begins to run from the time when, 
by the use of reasonable diligence, it conld have been discovered. 
Alston y. Richardson, 1. 

2. In an action on a policy of insurance, the plea being false rep- 
resentations in obtaining it: JZeld, A charge that, to avoid the policy, 
the misrepresentations must be found false and fraudulent, was 
erroneous, When the stipulations in the policy were to avoid it if the 
representations were false or fraudulent. ZJnsurance Co. v. Davidge, 
244. 

3. Asuit brought to procure a decree to cancel a deed for fraud in 
its execution, may be properly instituted in the county of defend- 
ant’s residence, without regard to the locality of the land conveyed. 
Lehmberg v. Bibersiein, 457. 

4, Vandever v. Freeman, 20 Tex., 336, approved. Jd. 

5. As a general rule, a deed cannot be attacked for fraud by a 
ereditor whose claim originates after the execution of the deed, or 
who acquires the claim with notice of the eonveyanee, Zd. 
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FRAUD—continued. 

6. In Texas the rule is well established, that a party seeking equi- 
table relief against fraud or mistake, is chargeable with laches from 
the time it was or ought to have been discovered. Connolly v. Ham- 
mond, 635. 

7. Bremond v. MeLean, 45 Tex., 18, and Carlisle v. Hart, 27 Tex., 
350, approved. Id. 


FRAUDULENT CONVEYANCE. 
FRAUD. 


GARNISHMENT. 

1, When a garnishee, without any excuse given therefor shown 
on the record, fails to make any answer to one or more of the stat- 
utory questions, the court is authorized to proceed as though no 
answer had been made, and render judgment accordingly. Ii, from 
any cause, injustice has been done the garnishee, he can only be 
relieved by initiating himself a proper proceeding to set aside the 
judgment. Freeman y. Miller, 443. 

2. The fact that the officer’s return fails to show that legal proofs 
issued to compel the garnishee to appear and answer, cannot affect 
the jurisdiction of the eflicer before whom the garnishee appeared 
and made such partial answers. Jd. 

3. ‘The rule that, as between two contesting parties, a garnishee 
has no right to accept or waive service of the procecdings, thereby 
favoring one party at the expense and injury of another, does not 
apply in the suit of a creditor against the garnishee himself, when 
he has voluntarily appeared before the officer, no rights of opposing 
creditors being involved. Jd. 

4. Case distinguished from Adams v. MeCown, 15 Tex., 349. Id. 

5. Paschal’s Dig., art. 157, construed. Id. 


GRANT. 

DESCRIPTION, 3. 

LOCATION, 1, 2. 

STATUTES CONSTRUED, 6, 7. 

A call for distance and quantity ina grant will be disregarded. 
when inconsistent with a call for a corner which, though not recog- 
nized by natural or artificial objects at the point, is clearly aseer- 
tained by established marked lines (called for) which intersect at the 
corner. Buford v. Gray, 331. 


GRANTOR AND GRANTEE. 
3URDEN OF PROOF. 
EVIDENCE, 2. 


GRATUITY. 
STATUTES CONSTRUED, 3, 4. 
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HANDWRITING. 
PRACTICE, 5. 


HEIRS. 

EXECUTORS AND ADMINISTRA- JUDGMENT, 14. 

TORS, 1, 2. PARTIES, 6, 7, 9. 

INSURANCE COMPANIES, 1, 2, 3. RECEIPT, 1, 2. 

Ina proceeding by heirs for the partition of the estate of their 
father, their claim for half the rents of community property appro- 
priated by the father after the mother’s death, and for half the 
proceeds of community property sold by him and also appropriated 
after the mother’s death, cannot be regarded as against the rights 
of creditors. Such claims must be authetticated and established, 
like other claims against the estate, in the manner prescribed by 
statute. ose v. England, 617. 


HOMESTEAD. 
COMMUNITY PROPERTY, 1, 2, 3. 
TRESPASS TO TRY ‘TITLE, 11. 
1. The District Court in 1873 had no jurisdiction on the probate 
side, on motion, to set aside an order of sale and confirmation of 
sale of land, made in 1866 by the Probate Court, claimed in the 


, 
‘ 


motion to have been the homestead. Saunders ve Howard, 23. 

2. In a direct proceeding to annul such sale, all interested, by 
purchase or otherwise, in the land, were necessary parties. Id. 

3. It seems that where an allowance in lieu of homestead was 
made and paid a widow, she ought to tender such allowance, on an 
attempt to annul a sale of property claimed to have been in fact the 
homestead, and improperly sold. Jd. 

4. The domicil of the husband draws to it the legal domicil of the 
family. The absence of the wife from the State, not designed as an 
abandonment of the husband, but with his consent and with intent 
to make his domicil her future home, will not work a forfeiture of 
her homestead rights. Clements vy. Lacy, 150. 

5. The absence of the wife from the State for the purpose of 
superintending the education of her daughter, works no change in 
her homestead rights. Jd. 

6. It has long been the settled doctrine of this court, that a home- 
stead is not acquired against parties holding prior equities and 
incumbrances, until the tithe to the land on which the homestead 
is sought to be established has been perfected by the payment of 
the purchase-money, and that all liens accruing before the home- 
stead has been established must be raised, or it will be subject to 
forced sale for their satisfaction. Jd. 

7. As against homestead rights, in the absence of fraud, the hus- 
band has the right to renounce lands inecumbered to the holders of 
such liens. Jd. 

8. A purchaser was involved from purchase-money obligations. 
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IMESTEAD—continued. 
To obtain money to mect them he sold the entire tract, and soon 
after took a retransfer for one-half interest in the land. He had 
resided on the land: Held, Against the homestead rights of the 
widow, that the sale passed title to the entire interest. Jd. 

9. After the purchase-money was paid, a mortgage by the hus- 
band would be subject to the homestead rights of his wife, although 
in fact she had never occupied the premises with her husband ; her 
homestead rights not having been forfeited, Jd. 

10. A homestead may be established on property held by tenaney 
in common, but not to prejudice the rights of a co-tenant. Jd. 

11. A homestead by a tenant in common appropriates the inter- 
est of such tenant in two hundred acres, including the residence, 
and subject to partition with other tenants in common under the 
general rules governing partition, Jd. 

12. Money was loaned to an agent on a lot, a trust deed being 
executed therefor in the name of the principal by the agent. The 
legal title to the lot was in the principal. The lot was sold under 
the deed of trust and bought by the beneficiary, who brought suit 
against the widow of the agent, who claimed homestead rights on 
the lot: Held, That the widow was estopped from denying the title 
of plaintiff. Rainey v. Miller, 263. 

13. The wife’s interest in the community property is held in priv- 
ity with the husband. ‘The power of the husband over the commu- 
nity estate by estoppel is not less than that of a partner to estop his 
firm. Jd. 

14. The title to land having been taken to one, another acting as 
his attorney under a written power, and executing a trust deed to 
secure a loan made in the name of the one holding the legal title, 
eannot affect the right of the lienholder, nor of a purchaser under 
the trust deed, by asserting homestead rights upon the land. Jd. 

15. A surviving husband, after bond and inventory, incumbered 
by deed of trust the homestead to raise money for his business ; 
subsequently, the husband did not actually occupy the premises 
with his family: Held, As agaiust his children by a subsequent 
marriage, such trust deed held the homestead. Jordan vy. Imthurn, 
276. 

16. A deed of trust upon property executed by a surviving hus- 
band upon community property in his possession, is prima facie 
valid, and. the burden of proof would lie upon any one attacking 
it as invalid, from its conflict with homestead rights, to show, by 
affirmative allegation and proof, that at the time of the execution of 
such trust deed the property was a subsisting homestead. Jd. 

17. After an attachment lien is fixed on land, no such homestead 
rights can be subsequently acquired as will defeat the prior lien of 
the attachment. Baird vy. Trice, 555. 

18. Stone v. Darnell, 20 Tex., 11,—which, in effeet, decides that 
a purchaser of land at sheriff’s sale, under valid judgment, acquires 
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HOMESTEAD—continued. 
no title as against the judgment debtor, who claimed and occupied 
the land asa home, for the first time, after the levy of execution 
and before the sheriff’s sale,—overruled. Jd. 

19. Asale under execution relates back to the date of the levy, 
and will override rights which are subsequently aequiréd. To this 
rule, homestead rights subsequently acquired form no exception. 
Id. 

20. The surviving wife has such an estate in the homestead, being 
part of the community estate of herself and her deceased husband, 
as will enable her to maintain an action in her own name for its 
injury; and if the heirs of the deceased husband, who are not joined 
as plaintiffs, had also an interest in the land at the time of the in- 
jury, 2 party sued by her can only avail himself of that fact by plea 
in abatement, or by way of apportionment of damages. Jailroad 
Co. v. Knapp, 592. 

21. Such surviving wife in possession of the homestead may main- 
tain in her own name an action for the recovery of damages for 
injury to the land and crops growing thereon before she became the 
sole owner of the land by partition. Jd. 

22. See opinion for circumstances under which the court will not 
reverse a judgment in favor of such surviving wife for the entire 
damage to the property sustained by such injury. Jd. 


HUSBAND AND WIFE. 

COMMUNITY PROPERTY. 

HOMESTEAD, 12, 15. 

RATIFICATION. 

A promissory note given the wife in consideration for land her 
separate property, and payable to her order, is her separate prop- 
erty; and parties having notice of her rights would aequire no 
valid title to the note through the unauthorized act of her husband. 
Hamilton vy. Prooks, 142. 


IMPEACHING A WITNESS. 
CHARGE OF COURT, 3. 
EVIDENCE, 3, 4, 5, 6, 7. 


INADEQUACY OF PRICE. 
LEVY, 7. 
SHERIFF'S SALE, 3, 5. 


INDEMNITY. 
LEVY, 1, 5, 


INDORSER. 
VENDOR AND VENDEE, 3. 
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INFANTS. 
DAMAGES, 12. 
RAILWAY COMPANY, 5, 6. 


INJUNCTION. 

PARTY-WALLS. 

PRACTICE, 7, 8, 9. 

1. One who, by purchase, has acquired title from a judgment 
debtor before any lien had attached by virtue of the judgement, is 
not entitled to an injunction to prevent the sale of the Jand under 
execution issued on such a judgment, when the sale cannot operate 
to dispossess the plaintiff, deprive him of the enjoyment of his prop- 
erty, defeat his title thereto, or embarrass him in the proseeution of 
legal remedies for injury to title or possession. Whitman vy. Willis, 
429. 

2. An execution sale under such cireumstances conld work no 
irreparable injury to the real owner, while to permit the sale to be 
prevented by injunction, on a claim of superior title in a third party, 
would open the door for fraudulent transfers, to embarrass by litiga- 
tion and delay the collection of debts. Zd. 

3. See statement of case for facts held not sufficient to authorize 
an injunetion. Id. 

4. After an injunction prohibiting the part owner of a dividing 
wall from using openings or windows in the wall of a third story 
he was constructing, and providing that the same should be a dead 
wall if built, the fiat was violated by the insertion of windows. On 
final trial, judgment being for plaintiff, it was decreed that ‘the 
wall shall be and remain a dead wall, without windows or openings 
of any kind; that the said [defendant] shall wall up with masonry 
the windows placed in the third story of his said [wall] during the 
pendency of this suit; and in default of his so doing in thirty days, 
the sheriff of [the county] shall cause said windows to be walled up 
and collect the cost of said [defendant] as under execution **: JZeld, 
That the above portion of the decree was proper. Dauenhauer v. 
Devine, 480. 


INSANITY. 
PLEADING, 9, 10. 


INSOLVENCY. 
PURCHASER, 5. . 
VENDOR AND VENDEE, 3. 


INSURANCE COMPANIES. 
1. A life insurance policy, payable to the heirs of the assured, 
does not form part of his estate for the payment of his debts. Mil- 
lins v. Thompson, 7. . 
2. The word “heirs” in an insurance policy is sufficiently explicit 
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INSURANCE COMPANTES—continued. 
to enable parties proving heirship to take the proceeds of such pol- 
icy as against the creditors. Jd. 

3. A policy payable to the heirs or assigns of the assured was 
assignable by the assured, and not being assigned, the heirs were 
entitled to it on the death of the assured. Jd. 

4. Suit was instituted upon a policy of insurance containing the 
clause, **Or if the above-mentioned premises shall be ocenpied or 
used so as to increase the risk, or become vacant or unoccupied, and 
so remain for more than thirty days, without notice to or consent of 
this company, in writing, * * * then and in every such case 
this policy shall be void.*? On the trial, there was evidence that the 
premises had become vacant, &e.: Held— 

1. It was error to instruct the jury, ‘* If you believe from the 
evidence that the house was vacant or unoccupied for a period 
of thirty days before the fire, and if you further believe from 
the evidence that the risk was thereby increased, then your 
verdict should be for the defendant.”’ 

2. Error, to refuse a charge to the effect that the vacancy for 
over thirty days, at the time of the fire, without notice to or 
consent of the company, defeated the right to recover, unless 
the defendant waived the condition. Insurance Co. v. Long, 89. 

5. A petition seeking to recover on a policy of insurance, is in- 
sufficient on demurrer unless it allege a consideration supporting 
the policy sued on. Life Insurance Co. v. Davidge, 244. 

6. Asuit against an incorporated company in a county other than 
where its principal office is, should distinctly allege that it is an in- 
corporated company. ‘The description of it as the ** Texas Mutual 
Insurance Company” is insufficient. Jd. 

7. It was error to exclude testimony showing that the act of an 
agent of an insurance company, in agreeing to accept payment ofa 
premium otherwise than in money, was beyond the scope of his 
authority. Id. 

8. The receipt for the premium recited in a policy of insurance, is 
subject to explanation, and may, as other receipts, be contradicted 
by parol testimony. Jd. 

9. In an action on a policy of insurance, the plea being false rep- 
resentations in obtaining it: eld, A charge that, to avoid the pol- 
icy, the misrepresentations must be found false and fraudulent, was 
erroneous, When the stipulations in the policy were to avoid it if the 
representations were false or fraudulent. Id. 


INTERLINEATIONS. 
‘DEED, 1, 


INTERLOCUTORY JUDGMENT. 
APPEAL, 4. 
PRACTICE, 7, 8, 9. 
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INTERVENTION. 


1. The right to intervene for the recovery of damages in an attach- 
ment suit, is limited to those who have an interest in the subject- 
matter of the original suit. Meyberg v. Steagall, 351. 

2. Suit was brought, by attachment, by B against C and D, as part- 
ners, on a note executed by them for a partnership debt before M, 
a new partner, was admitted into the firm. The business continued 
to be conducted after M’s connection with the firm under the old 
firm name. M intervened in the suit, alleging his partnership and 
half interest in the stock of goods attached, and joined C and D in 
a claim for damages for wrongfully suing out the attachment: 
Held— 

1. That M had no such interest in the subject-matter of the 
suit as would authorize his intervention for the recovery of 
damages. 

2. The levy of a valid attachment in a proper manner on the 
partnership property of C and D was not wrongful, though if it 
should appear that, on a settlement of the partnership business, 
the prior claims of Mand the creditors of the firm would absorb 
the entire interest of C and D, and leave nothing subject to 
levy, the enforcement of the attachment would in a proper pro- 
ceeding be enjoined. 

3. The above is held, without deciding whether a third party 
whose property is wrongfully attached as that of another may 
intervene for the purpose of recovery. Jd. 

3. When the right to personal property levied upon is involved 
in a suit, it is, as a general rule, the proper practice to require a 
claimant to resort to the statutory remedy for trial of the right of 
property. Whitman v. Willis, 421. 

4. When the title to real estate is directly involved in a suit pend- 
ing, any one who has an interest in the property at the time of the 
commencement of the action has a right, on application made at 
the proper time and manner, to intervene. But when the title is 
not directly involved, (as where the land has been levied on under 
attachment to satisfy a debt,) then a third party in possession, in 
order to intervene, should allege such facts us would authorize a 
court of equity to grant him a writ of injunction. Jd. 
5. Carlin v. Hudson, 12 Tex., 202; Ferguson v. Herring, 49 Tex., 
130, approved. Jd. 

6. See facts which did not authorize an intervention. Id. 

7. Disadvantages of intervention and its abuses, referred to. Id. 


- 


JOINT TENANT. 





Though a joint tenant or tenant in common cannot convey a spe- 
cific portion of the joint estate to the prejudice of his co-tenant, such 
a deed is not absolutely void, and conveys such an intesest as will 
enable the vendee to maintain an action against a trespasser. Fitch 
v. Boyer, 336. 
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JUDGMENT. 
ADMINISTRATION, 4. JURISDICTION, 6. 
APPEAL, 4. PARTIES, 7. 
BANKRUPT SALE, 1. PARTNERSHIP, 3. 
DAMAGES, 9, 23. PERSONAL JUDGMENT. 
FOREIGN JUDGMENT, 1. 2. PRACTICE IN SUPREME CouRT, 12, 
HOMESTEAD, 21. 13. 
JUDGMENT LIEN. STATUTES CONSTRUED, 10, 11, 15. 


1. The court, on appeal, will not revise an incorrect mode followed 
by the court below in reaching a judgment supported by the record. 
Mainwarring v. Templeman, 205. 

2. Notice by a vendee holding under an unrecorded deed, and 
given ou the day of sale, will not affect the purchaser. The lien 
having attached by the judgment in favor of the plaintiff in execu- 
tion, is not affected by subsequent notice. Jd. 

3. A petition seeking to recover on a policy of insurance, is insuf- 
ficient on demurrer unless it allege a consideration supporting the 
policy sued on. Life Insurance Co. v. Davidge, 244. 

4. A suit against an incorporated company in a county other than 
where its principal office is, should distinctly allege that it is an in- 
corporated company. The description of it as the **'Texas Mutual 
Insurance Company” is insufficient. Jd. 

5. It was error to exclude testimony showing that the act of an 
agent of an insurance company, in agreeing to accept payment of 
a premium otherwise than in money, was beyoud the scope of his 
authority. Jd. 

6. The receipt for the premium recited in a policy of insurance, is 
subject to explanation, and may, as other receipts, be contradicted 
by parol testimony. Jd. 

7. In an action on a policy of insurance, the plea being false rep- 
resentations in obtaining it: JZeld, A charge that, to avoid the 
policy, the misrepresentations must be found false and fraudulent, 
Was erroneous, When the stipulations in the policy were to avoid it 
if the representations were false or fraudulent. Jd. 

8. In a suit on an insurance policy, a plea of misrepresentation as 
to habits as to drunkenness on the part of assured : Held, That evi- 
dence, in reply, that the drunkenness of the assured was known to 
the agent of the company, could not be introduced in absence of 
replication setting it up. Jd. 

9. A domestic judgment of a court of competent jurisdiction, upon 
a subject-matter within the ordinary scope of its power and proceed- 
ings, is entitled to such absolute verity, that in a collateral action, 
even where the record is silent as to notice, the presumption, when 
not contradicted by the record itself, that the court had jurisdiction 
of the person also, is so conclusive that evidence aliunde will not 
be admitted to contradict it. Fitch v. Boyer, 336. 

10. A judgment under which a party claimed title was against 
Ben and Ann Hubert, and bore no interest. The execution offered 
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JUDGMEN T—continued. 
in evidence, on the authority of the judgment, was against Ben and 
Anna Hubert, and referred to a judgment bearing ten per cent. in- 
terest : Held, That it was not improper to admit the execution in 
evidence, the irregularity of the execution not being sufficient to 
render it void when sought to be taken advantage of in a collateral 
proceeding. Id. 

11. Asuit was brought on two of three promissory notes given for 
land; the third, though not due, was set out in the petition for the 
purpose of enabling the court to apportion the proceeds of sale 
under a foreclosure of the vendor’s lien, which was sought, aud to 
have retained a sufficient amount for the third note, **when the 
same shall become due and your petitioner can obtain a judgment 
thereon,”’ Before trial the third note became due, and judgment 
was rendered for the amount due in all three of the notes, though 
the petition asked for judgment only on the two notes first sued on: 
Held, Error, it being a judgment on a case not made by the plead- 
ing. Stephenson vy. Bassett, 544. 

12. See statement of case for facts which will not authorize a re- 
versal of the judgment on the ground that it was not supported by 
the evidence. Railroad Co. v. Knapp, 592. 

13. Suit was brought February 5, 1867, under article 3676 of Pas- 
chal’s Digest, for assets of an estate deposited with the State treas- 
urer, in default of heirs. Subsequently, March 20, 1871, suit was 
brought by other claimants. The latter suit was first prosecuted to 
final judgment. In the first suit, the judgment rendered in the see- 
ond was pleaded in bar: Held, That until such judgment is set 
aside in some proceeding for that purpose, being a judgment of a 
court of competent jurisdiction, it must be respected to the extent 
that it would protect the State from a subsequent inconsistent ad- 
verse judgment; and held error in the court below to disregard 
such plea. The State v. Wygall, 621. 

14. Suit by heirs may be maintained for assets, whether reduced 
to funds by collection or not. Heirship being established, the pur- 
pose of the law requiring the deposit is obtained. Jd. 

15. The same strictness is not required in such cases as in other 
suits against the State. Id. 


JUDGMENT LIEN. 

BANKRUPT SALE, 1. 

1. A judgment lien attaches to lands held by tenants of the judg- 
ment debtor, and which had been conveyed by deed not recorded, 
as against the vendee in such deed. Mainwarring v. Templeman, 
205. 

2. As between a mortgage on land and a judgment rendered in a 
county different from that in which the land is, priority of lien will 
be determined by priority of registration in the county where the 
land is situate. Firebaugh vy. Ward, 409. 
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JUDICIAL DISCRETION. 
‘TRESPASS TO TRY TITLE, 20. 


JUDICIAL KNOWLEDGE. 

Where, in a general act of the Legislature, the corporate exist- 
ence of a railroad in this State is recognized, the court will take 
judicial knowledge of the existence of the corporation. Railroad 
Co. v. Knapp, 569. 


JUDICIAL SALE. 
SHERIFF'S SALE. 


JURISDICTION. 

APPEAL, 1, 3. FOREIGN JUDGMENT, 1, 2. 

ATTORNEY, 2. JUDGMENT, 9. 

1. The District Court in 1873 had no jurisdiction on the probate 
side, on motion, to set aside an order of sale and confirmation of 
sale of land, made in 1866 by the Probate Court, claimed in the 
motion to have been the homestead. Saunders v. Howard, 23. 

2. In a direct proceeding to annul such sale, all interested, by 
purchase or otherwise, in the land, were necessary parties. Jd. 

3. An administrator sought action by the Probate Court that it 
disapprove an account allowed by a former administrator. ‘The 
Probate Court on such application made an order disapproving the 
account. From this order the holder of the claim appealed to the 
District Court. The District Court dismissed the appeal, at the 
cost of the administrator, for want of jurisdiction in the Probate 
Court: Held, That from such judgment no appeal lies to the Sn- 
preme Court. Campbell vy. Tackaberry, 37. 

4, The jurisdiction of the Supreme Court is restricted by section 
3 of article 5 of the Constitution of 1876 to eivil suits, of which the 
District Courts have appellate or original jurisdiction. The State v. 
Tunstall, 81. 

5. Where suit was properly brought against two defendants in 
the county of the residence of one of them, and the defendants 
have pleaded to the merits, the death of the defendant residing in 
the county where suit was brought, and dismissal as to the estate, 
will not defeat the jurisdiction as to the other defendant. Lewis 
v. Davidson, 251. 

6. When a garnishee, without any excuse given therefor shown 
on the record, fails to make any answer to one or more of the stat- 
utory questions, the court is authorized to proceed as though no 
answer had been made, and render judgment accordingly. If, from 
any cause, injustice has been done the garnishee, he can only be 
relieved by initiating himself a proper proceeding to set aside the 
judgment. Freeman vy. Miller, 443. 

7. The fact that the officer’s return fails to show that legal proofs 
issued to compel the garnishee to appear and answer, cannot affect 

44 
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JURISDICTION —continued. 
the jurisdiction of the officer before whom the garnishee appeared 
and made such partial answers. Jd. 

8. When a petition alleges the residence of the defendant to be 
in a county different from that in which the suit is brought, and 
the suit is upon a written contract. which is silent as to the place 
where the contract is to be performed, and which is set forth as an 
exhibit, a general allegation in the petition, **that it was under- 
stood and agreed” that the money to be due on the contract was 
to be paid in the county where the suit was brought, will not be 
sufficient to authorize the court to exercise jurisdiction. Bigham 
v. Talbot, 450. 

9. See statement of case for facts which, being pleaded, do not 
confer jurisdiction. Jd. 

10. In a suit by injunction ‘and for general relief by the half owner 
of a partition wall between building lots in a city against the other 
half owner, each party owning one of the contiguous lots, to enjoin 
the placing of windows in a third story about to be built on said 
wall by defendant, alleging that the windows would result in irrep- 
arable damage, exposing plaintiff’s building to fire, giving access 
to unauthorized persons on his roof, and resulting in consequent 
depreciation of the value of plaintiff’s property : Held— 

1. That it was not necessary to charge a measure of the dam- 
age anticipated to give the court jurisdiction, 

2. The title and possession of land were so far involved by 
the character of the action as to give the court jurisdiction. 
Dauenhauer v. Devine, 480. 

11. September 10, 1877,- property was levied on by execution 
issuing from the District Court, which was claimed and valued by 
the sheriff at $409. A trial of the right of property was had in the 
District Court, which resulted in a judgment against claimant, who 
brought the case to this court on error. The record failed to dis- 
close how the District Court obtained jurisdiction : Held— 

1. This court cannot ascertain the jurisdiction of the District 
Court by evidence aliunde the record. 

2. An affidavit filed in this court, to the effect that the defend- 
ant in execution was judge of the Conuty Court of the county, 
and that appellant was his son-in-law, cannot be considered in 
determining the jurisdiction of the District Court. 

3. The Supreme Court has no power to supply defects in the 
record of an inferior court, whether occasioned by loss or other- 
Wise. 

4. Since the record shows the facts touching jurisdiction, it will 
be understood to speak the truth in that regard, and it will not 
be presumed that there was other or different evidence adduced, 
or that it was otherwise than as stated. 

5. When a county judge is disqualified, from relationship or 
otherwise, to try a cause, the District Court may have of the cause 
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JURISDICTION —continued. 
original jurisdiction ; but the record of its proceedings must show 
affirmatively how it acquired jurisdiction. Chrisman v. Gra- 
ham, 454. 


JORY LAW. 

1. The jury law adopted by the fifteenth Legislature is not an 
abridgment of the constitutional right of trial by jury, but was 
designed to be a wholesome regulation of the system. It should 
not, by construction, be extended beyond the legitimate objects to 
be accomplished. Brown v. Chenoworth, 469. 

2. If at a preceding term of the court a jur¥ has been waived or 
demanded, that fact should not control the right, in the discretion 
of the party. to demand at a succeeding term a trial by jury which 
had before been waived, or to waive such trial which had before 
been demanded. Jd. 


LACHES. 

1. When a trustee becomes indirectly the purchaser at a sale made 
by himself, the cestui que trust who desires to set it aside must assert 
his rights within a reasonable time. Long acquiescence in the sale, 
after the facts connected with the purchase were known, or by the 
exercise of reasonable diligence might have been known, will amount 
to a confirmation of the trustee’s action. Connolly v. Hammond, 
635. 

2. In Texas the rule is well established, that a party seeking equi- 
table relief against fraud or mistake, is chargeable with laches from 
the time it was or ought to have been discovered. Id. 

3. Bremond v. McLean, 45 Tex., 18, and Carlisle v. Hart, 27 Tex., 
350, approved. Id. 


LAND. 
COVENANT, 1. JURISDICTION, 1, 2. 
DESCRIPTION, 3. LOCATION. 
FActT CASES, 4. PURCHASER. 
HOMESTEAD. SURVEY, 1, 2. 
JUDGMENT LIEN. TRESPASS TO TRY TITLE. 


1. Under the statute of frauds, the memorandum of the sale of 
lands should be so reasonably definite and certain within itself, or 
by other writing referred to, that the contract can be made out as 
to parties, consideration, and subject-matter without resort to parol 
evidence. Johnson v. Granger, 42. 

2. A memorandum as follows is insufficient : ‘* Beaumont, Decem- 
ber 22, 1860. Reeeived of Cave Johnson three hundred dollars on 
town lot. Signed, JosepH P. PULSIFER.” 7d. 


3. See facts held insufficient to authorize a rescission of a contract 
for the sale of lands and to recover moneys paid thereon. Jd. 
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LAND CERTIFICATE. 

LOcATION, 1, 2, 3. 

1. A conveyance by the grantee, of a first-class headright certifi- 
cate indorsed thereon, the certificate not having been recommended 
by the travelling board or established by suit, carries no interest in 
a certificate granted by special act of the Legislature to the original 
grantee or his heirs, in lien of that on which the conveyance was 
indorsed. McKinney v. Brown, 94. 

2. The unrecommended certificate being void, a special act grant- 
ing a certificate in lieu thereof is a gratuity, and the party named 
therein as grantee takes its benefits. Jd. 


LANDLORD'S LIEN. 

1. The act concerning rents and advances, of April 4, 1874, (Pas- 
chal’s Dig., art. 7418c,) gives a lien to landlords in towns and cities 
upon goods, wares, and merchandise in the rented premises, to 
secure rents that may become due. Rosenberg v. Shaper, 134. 

2. The landlord’s lien exists against an assignee of the goods, &c., 
on the leased premises, for the benefit of creditors, independent of 
a levy of a distress warrant prior to the assignment. Jd. 


LATENT AMBIGUITY. 
DESCRIPTION, 3. 


LEGAL TENDER. 
CONTRACT, 1. 
PROMISSORY NOTE, 1. 


LESSOR AND LESSEE. 
TRESPASS TO TRY TITLE, 3. 


LEVY. 
DESCRIPTION, 2, 3. LANDLORD’S LIEN, 2. 
EXECUTION SALE. SHERIFF'S SALE, 7, 8, 9. 


Fact CASEs, 5. 

1. A sheriff making a levy without a bond of indemnity, cannot 
afterwards, in a suit for insufficient levy, plead the want of such 
bond. Dewitt v. Oppenheimer, 103. 

2. The sheriff in levying an attachment should exereise a cautious 
and reasonable discretion, such as should influence the conduct of 
prudent and discreet men in the management of their own affairs. 
Id. 

3. Tested by this rule, if the levy is either insufficient or excess- 
ive, the sheriff should be held responsible to the party injured. Id. 

4. In making a levy there should be proper allowance for depre- 
ciation in value incident to the property seized and to the forced 
sale; and the amount should cover costs and incidental expenses. 
Id. 
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LEV Y—continued. 

5. An indemnity bond executed subsequent to the levy of an 
attachment, and for the purpose of protecting the officer making 
the levy, is for a legal purpose and is valid. Jd. 

G. It was sufficient, in an issue whether defendant in execution 
had been deprived of the right to point out property, that the sher- 
iff, before levying, made reasonable search for the defendant, and 
that the evidence showed that the defendant had reasonable oppor- 
tunity of so doing. Afcheson v. Hutchison, 223. 

7. It is the duty of the sheriff to make a proper allowance for 

depreciation in price as the usual effect of forced sale. Id. 

8. Land at sheriff’s sale brought less than one-tenth of its value, 
but the evidence showed that the action of the defendant in execu- 
tion tended to produce that result: Held, Insufficient ground to set 
aside sale, in the absence of fraud or irregularity in the issuance of 
the execution or in making the levy. Jd. 

§. While the execution law authorized and directed that sheriff ’s 
sales of land should be made in tracts of forty acres, and the law 
was disregarded, it is no cause of setting aside the sale, in the ab- 
sence of testimony showing that the defendant in execution de- 
manded that sale should be made in that mode, and that by sale in 
that manner a greater price would have been obtained. Id. 


LIEN. 
EXECUTION SALE. MECHANIC'S LIEN. 
HOMESTEAD, 14, 17. MORTGAGE. 
JUDGMENT LIEN, 1, 2. TENDER, 1, 2. 
LANDLORD'S LIEN, 2. VENDOR AND VENDEER, 3. 


1. A judgment lien attaches to lands held by tenants of the judg- 
ment debtor, and which had been conveyed by deed not recorded, 
as against the vendee in such deed. Mainwarring vy. Templeman, 
205. 

2. Notice by a vendee holding under an unrecorded deed, and 
given on the day of sale, will not affect the purchaser. The lien 
having attached by the judgment in favor of the. plaintiff in execu- 
tion, is not affected by subsequent notice. Jd. 

3. The title of a purchaser of land under a junior judgment, 
whose sheriff’s deed has been duly recorded, is not affected by a 
subsequent sale of the same laand, made by order of a Bankrupt 
Court, for the enforcement of a senior judgment lien, if the pur- 
chaser under the junior jadgment was not a party to the bankrupt 
proceedings ordering the sale. Spring v. Eisenach, 482. 

4. The title of a purchaser at such bankrupt sale is not, under 
the circumstances above stated, sufficient to support the limitation 
of three years. Jd. 


LIFE INSURANCE. 
INSURANCE COMPANIES. 





694 INDEX. 


LIMITATION. 


BANKRUPT SALE, 2. LIEN, 4. 
Facr CASEs, 4. TRESPASS TO TRY TITLE, 5. 


1. Limitation in cases of fraud begins to run from the time when, 
by the use of reasonable diligence, it could have been discovered. 
Alston v. Richardson, 1. 

2. The defendant demurred generally, and by way of plea set up 
the statute of limitation. ‘The action, by the petition; appeared to 
be barred by limitation. The court sustained the demurrer and 
plea: Held, Tobe error. Id. 

3. The statute of limitations, where the facts in the petition show 
the action barred, may be pleaded by special demurrer setting up 
the statute. Id. 

4. The mere fact that a claim against an estate was barred by lim- 
itation when it was allowed by the administrator and approved by 
the court. is not sufficient, of itself, to warrant the court, in a pro- 
ceeding for that purpose, to set aside and annul such approval. 
Campbell vy. Shotwell, 27. 

5. The covenant of title and right to convey land contained ina 
deed, is broken on the delivery of the deed, if the vendor had no 
title. Limitation would run for breach of such covenant from the 
delivery of the deed. Westrope v. Chambers, 178. 

6. To an action upon an account over two years old, a plea of 
limitation was made December, 1869. The cause was not tried 
until after the Constitution of 1869 took effect, suspending the 
statutes of limitations : //e/d, That the effect of the plea wasavoided 
by the Constitution. Lewis vy. Davidson, 251. 

7. One who, being in possession of land, is driven from it by 
Indians, and resumes possession as soon as it is safe to return, 


: cannot, in trespass to try title brought against him, compute the 
period of his absence under a plea of limitation. Fitch v. Boyer, 
336. 


8. The acceptance of a claim against an estate by the administra- 
tor which is apparently barred by limitation, and its approval by the 
Probate Court, merge it into such a quasi-judgment that it cannot 
be impeached by other creditors, under a plea of limitation, in a 
collateral proceeding. Firebaughv. Ward, 409. 

9. See statement of this case for facts pleaded in a suit to recover 
judgment on promissory notes which, though they may have ren- 
dered the petition bad on general demurrer for want of suflicient 
averments of ownership of the notes, constituted a suflicient com- 
mencement of a suit to stop the running of the statute of limitations. 
The amendment of a petition thus defective is not the commence- 
ment of a new suit. Killebrew vy. Stockdale, 529. 

10. Though under our practice the defense of the statute of lim- 
itations may be raised on demurrer, it can only be done when the 
petition shows that the length of time has elapsed which would bar 
the right of action, Lewis vy. Alexander, 578. 
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LOCATION, 

SURVEY, 9. 

1. The act of February 5, 1850, (Paschal’s Dig., art. 809,) pre- 
scribing ‘*that no certificate of land, land warrant, or evidence of 
land claim of any kind whatever, shall hereafter be located upon 
any land heretofore titled or surveyed within the limits of the colo- 
nies of Austin, De Witt, or De Leon,” &e., protected from relocation 
a grant for two leagues, part of a concession of eleven leagues, 
made by Stephen P. Austin, commissioner, December 15, 1831, no 
consent of the general government having been shown to the grant. 
Truehart y. Babcock, 169. 

2. There being no exceptions in the act of the Legislature, the 
courts in construing the act will add none. The protection extends 
to all classes of such titled or surveyed lands, whether void or not. 
Id. 

3. The act of February 5, 1850, ( Paschal’s Dig., art. 809,) ** That 
no certificate of land, land warrant, or evidence of land claim of any 
kind whatever, shall hereafter be located upon any land heretofore 
titled or surveyed within the limits of the colonies of Austin, De 
Witt, and De Leon,’’ &., held to protect from relocation, in 1863, 
av league of land titled July 29, 1824, in Austin’s colony, but which 
had been deelared null and void by action of the ayuntamiento 
December 15, 1830. We strope V. Chambers, 178. 

1, In action upon warranty, the adverse title asserted being the 
relocation upon such land, did not show a superior outstanding 
title. Jd. 

5+. The location of a land certificate upon the public domain sub- 
ject to location, severs the land covered by it from the mass of the 
public domain for twelve months from the date of the location. 
McKinney v. Grassmeyer, 376. ® 

6. During the period of twelve months from such location, the 
location of the saine land by another party is void, both as against 
the first location and any relocation which the first locator may 
make. Id, 

7. The attempt to anticipate a forfeiture by locating on a file or 
survey still valid, ean confer no right as against the claimants under 
that file or survey. Jd. 

8. The correction and return to the general land office of the field- 
notes of a survey, (the certiticate being in the general land office,) 
which survey was made on a void loeation originally, (the land being 
held by another location,) will not constitute a valid appropriation 
of the land as against one who locates after such correction, and 
after the failure for twelve months of the first locator to have the 
field-notes of his survey and certificate returned to the general land 
office. Id. 

9. Upshur v. Pace, 15 'Tex., 531, approved, Jd. 

10. B loeated a land certificate June 20, 1852; survey of same 
June 30, 1852; field-notes returned to the generral land office June 
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LOCATION—continued. 

7, 1853, without return of approval by surveyor, though the ree- 
ords of the surveyor’s office showed registry of the field-notes. 
On June 39, 1853, C, who appeared to have had an interest in 
the certificate, withdrew the field-notes from the general land 
office, and two days afterwards B relocated the certificate on 
the same land; but neither the field-notes and certificate of relo- 
cation nor the original certificate were returned or filed in the 
general land office within the year following. On June 13, 1871, 
a duplicate of the original certificate was filed in the general 
land office, On April 14, 1870, D, having actual notice of B's 
claim, filed on the same land, and on March 9, 1871, had a survey 
made, and a patent issued to him July 20, 1871. The evidence tended 
to show that at the date of the location of D’s certificate B’s field- 
notes were not in the general land office. B paid taxes on the land 
and exercised acts of ownership from 1853 to 1872. Ina suit by B 
against D for the recovery of the land: Held— 

1. The failure of B to have the certificate with the field-otes 
of his survey returned to the general land office, did not work 
a forfeiture of his survey, if valid in other respects. 

2. The withdrawal of B’s field-notes in June, 1853, and his 
failure to procure their return to the general land office antil 
after the location of the land by D in April, 1870, coustituted 
an abandonment and forfeiture in law of B’s location, what- 
ever may have been his inteution. House v. Talbot, 462. 


MARITAL RIGHTS. 
HOMESTEAD. 
RATIFICATION. 
SEPARATE PROPERTY. 


MARRIED+- WOMAN. 
FAcT CASES, 8. 
SEPARATE PROPERTY. 


MASTER AND EMPLOYEE. 
The master is not liable for injuries sustained by his servant 
through the negligence of a fellow-servant. Railroad Co. v. Miller, 
270. 


MEANS OF KNOWLEDGE. 
MISTAKE. 


MEASURE OF DAMAGES. 
DAMAGES, 10, 12. 


MECHANIC'S LIEN. 
1. Under the act of November 17, 1871, (Paschal’s Dig., art. 7112,) 
a sub-contractor who supplied work and materials upon a building 
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MECHANIC’S LIEN—coniinued. 
under contract with the master builder and not with the owner, 
Was not entitled, under the provisions of that act, to a mechanic’s 
lien upon the building and ground on which it was erected for the 
payment of his debt. Shields v. Morrow, 393. 

2. Former acts conferring liens in favor of mechanics, reviewed 
and discussed. Id. 

3. The act of November 17, 1871, (Paschal’s Dig., art. 9112,) was 
intended chiefly to give a mechanie’s lien to original contractors on 
verbal as well as upon written contracts, since the former statutes 
had confined the lien to the latter class of contracts. Id. 

1. This case distinguished from Waldroff v. Scott, 46 Tex., 1. Jd, 

4. Registration in the office of the county clerk of an instrument 
required to be recorded by the clerk of the District Court, under an 
act passed at atime when both offices were merged in that of dis- 
trict clerk, will be suflicient when the registra'ion is made after the 
office of county clerk has been reéstablished. Jd. 

G6. Neither under section 37 of article 16 of the Constitution of 
1876, nor under the act of August 7, 1876, is a lien given to a sub- 
contractor for the construction of a house. The claim of the sub- 
contractor for building a homestead may be protected by deliver- 
ing to the owner of the property an attested account of the amount 
due from the principal coutractor, and the property owner is thus 
made liable to the sub-contractor for the amount of the claim, pro- 
vided it does not exceed the amount then due from the owner to the 
original contractor. Horan v. Frank, 401. 

7. Shields v. Morrow, 51 Tex., 393, approved. Id. 

8. Quere: Whether a sub-contractor may not be subrogated to 
the lien rights of the principal contractor to the extent due the 
principal contractor, when on proper pleadings and evidence it is 
made apparent that a fraudulent combination exists between the 
property owner and the insolvent original contractor to defraud the 
sub-contractor? Jd. 

9. Under the act of August 7, 1876, (Laws 15th Leg., 91,) a sub- 
contractor had the right to deliver to the owner of property being 
improved an attested account of the amount due him from the prin- 
cipal contractor, and thus fix a personal liability from the owner to 
him for the amount of his account, provided it did not exceed the 
amount due from the owner to the principal contractor. Loonie vy. 
Frank, 406. 

10. Such sub-contractor, under said act, was not entitled to a 
mechanic's en on the property improved. Jd. 

11. Ina suit against the owner of property by a sub-contractor 
for its improvement, evidence that the owner expressly promised to 

reserve the amount of the sub-contractor’s claim in his settlement 
with the original contractor, cannot be admitted in the absence of 
an allegation in the pleading presenting that issue. Jd. 
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MEMORANDUM. 
STATUTE OF FRAUDS, 1, 2. 


MERGER. 
ADMINISTRATION, 4. 


MILIVARY SUPREME COURT. 

1. The opinions of the tribunal organized as a Supreme Court of 
Texas by military authority on the 10th of September, 1867, without 
regard to the Constitution and laws of the State, have not received 
from this court that sanetion accorded to the opinions of the Supreme 
Court of ‘Texas when properly organized. Peck vy. San Antonio, 
490. 

2. The views expressed by Chief Justice Moore in Taylor v. Mur- 
phy. 50 Tex., 291, as his individual views, regarding the authority 
of decisions of the Military Supreme Court of Texas, adopted by 
the court. Id. 


MINORS. 
CONTRACT, 3, 4. 
RAILWAY COMPANY, 4, 6. 


MISTAKE. 
ACCOUNT, 1, 2. 
Money paid under a mistake of fact may be recovered back, and 
that too, although the party may have had the means of knowing 
the facts. Alston v. Richardson, 1. 


MORTGAGE, 

HOMESTEAD, 9. 

PURCHASER, lI. 

As between a mortgage on land anda judgment rendered ina 
county different from that in which the land is, priority of lien will 
be determined by priority of registration in the county where the 
land is situate. Firebaugh v. Ward, 409. 


MUNICIPAL CORPORATION, 

The charter of the city of Bryan provides for the exercise by ordi- 
nance of the power to employ legal counsel ‘* for the assistance of 
the common council, and to prosecute in behalf of the corporation 
in criminal cases, and to institute and defend civil suits in their be- 
half.’? In the absence of an ordinance providing for the exercise 
of this power, the mayor of the city employed attorneys to give a 
legal opinion touching matters involving the interests of the city, 
Which was afterwards read at a meeting of the council, in connection 
with other opinions, and acted on. Ina suit against the city by the 
attorneys for professional services : Held— 
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MUNICIPAL CORPORATION—continued. 

1. The power of the city being limited by the charter, it could 
not make a valid contract except in pursuance of an ordinance. 

2. ‘The city could not be bound by an implied contract. 

3. The subsequent use made of the opinion by the common 
council created no legal obligation on the city. 

4, The attorneys were bound to know the limitations on the 
authority of the city officials, and rendered the service at their 
own hazard. City of Bryan vy. Page, 532. 


NECESSARY PARTIES. 

ABATEMENT, 3, 4, 5. 

HOMESTEAD, 2. 

PARTIES. 

In a proceeding in the nature of a motion to retax eosts, in which 
the relief sought is against the plaintiff in execution, the elerk of 
the court from which the execution issued is not a necessary party ; 
and if he be made a party, and dies during the pendeney of the 
motion, his heirs need not be made parties. Lockhart vy. Lytle, 601. 


NEGLIGENCE. 

DAMAGES, 12. 

RAILWAY COMPANY, 2, 7, 8. 

1. Asa general rule, the question of negligence is one of faet for 
the jury; and where the issue is upon contributory negligence by 
plaintiff, it would be error to withdraw such question from the jury. 
Brandon vy. Manufacturing Co., 121. 

2. It is the duty of one who seeks redress for another’s wrong, to 
use due diligence to prevent loss thereby. ‘This principle applies to 
a breach of contract, and a party is not entitled to compensation 
for consequences of a breach when he had opportunity to prevent 
them. Id. 

3. Although the question of contributory negligence proper is one 
of fact for the consideration of the jury, under proper instructions, 
yet the question of the remoteness of damage is one of law to be 
decided by the court. Jd... 

4. While the railway company may have been guilty of negligence 
in not waiting five minutes at the station, such negligence would 
not justify the injured party in attempting to get aboard the cars 
while in motion, if such act, under the circumstances, was negli- 
gence and contributory to the injury. Railroad Co. vy. Le Gierse, 
189. 

5. It was error to instruct the jury so that they might infer, that 
if the train did not stop the five minutes, the company, under the 
law, was liable, irrespective of the question of contributory negli- 
gence on the part of the injured man. Jd. 

6. The master is not liable for injuries sustained by his servant 
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NEGLIGENCE 
through the negligence of a fellow-servant. Railway Co. v. Miller, 


270. 


ai 


continued. 


7. In the absence of law declaring an act to be negligence, it is a 
fact to be found by the jury. It was error to instruct the jury as to 
an act, that it is negligence. Id. 


NEGOTIABLE NOTES. 
PROMISSORY NOTES. 


NON EST FACTUM. 

DEED, 1. 

PRACTICE, 6. 

WAIVER, 2. 

1. The effect of a plea of non est factum sworn to, is to require 
the plaintiff to prove the instrument declared on as at common law. 
Railroad Co. v. Chandler, 416. 

2. On an issue of non est factum made by a defendant, it is com- 
petent to show that he acted ina way that amounted to an acknowl- 
edgment that the instrument was his act, and that it was plainly 
inferable that it was executed by his authority. Jd. 

3. See statement of case for averments in a petition to admit 
secondary evidence of acknowledgment or ratification, express or 
implied, on a plea of non est factum. Id, 

4. A subsequent acknowledgment or ratification is sufficient to 
establish the plea of non est factum in favor of plaintiff, although 
the instrument was originally signed without authority. Jd. 

5. The particular facts relied on in evidence to defeat a plea of 
non est factum by establishing a ratification of the act, need uot be 
averred in the pleading. Jd. 

6. A defendant interposed a plea of non est factum in a suit 
against him ona subscription list. The evidence showed that the 
signature was not in defendant’s handwriting, but tended to show 
that he was one of a committee to procure subscribers; that he 
attended a meeting of subscribers and expressed a willingness to 
close his subscription by note: Held, That the evidence was suffi- 
cient to require the admission of the instrument in evidence, after 
which it is for the jury to determine upon the facts. Jd. 


NOTICE. 
Fact CASEs, 1. JUDGMENT LIEN, 2. 
FRAUD, 5. PURCHASER, 2, 3. 


JUDGMENT, 2. 
Registration is constructive notice only of what appears on the 
face of the deed as registered. MeLouth vy. Hurt, 115. 
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NON-—JOINDER. 
DAMAGES, 7. 
DEMURRER. 


NOVATION. 

1. The rule that an administrator or trustee cannot make a nova- 
tion of an old debt by accepting in lieu thereof another obligation, 
Without authority of a court having jurisdiction over trusts, &., is 
subject to the rules governing negotiable paper; and an adminis- 
trator holding a note payable to himself could accept in lieu thereof 
the obligation of another, such other being ignorant of the trust 
nature of the debt. Atcheson v. Scott, 213. 

2. Proceedings to disregard a novation made by a trustee of com- 
mercial paper, should allege notice in the other party to such con- 
tract. Id. 


OFFICERS. 

COLLECTOR OF CUSTOMS. 

LEVY, 1, 2, 3, 4, 5. 

SHERIFF. 

1. A sheriff making a levy without a bond of indemnity, cannot 
afterwards, in a suit for insufficient levy, plead the want of such 
bond. Dewitt v. Oppenheimer, 103. 

2. An indemnity bond exeeuted subsequent to the levy of an 
attachment, and for the purpose of protecting the officer making 
the levy, is for a legal purpose and is valid. Jd. 

3. Where it is assigned as error that the court below permitted 
the counsel for plaintiff to read additional authorities in his closing 
argument, and the record does not show the points upon which the 
authorities were adduced, the circumstances under whieh they were 
read, or whether the counsel for defendant had a right to reply, on 
appeal, the court will presume that the court below exercised a 
sound discretion in the matter. Jd. 

4, In a suit against a sheriff and his sureties for damages for an 
insufficient levy, the plaintiff had the right to dismiss his suit as to 
the sureties, in which case the official bond of the sheriff would not 
be material to the plaintiff's case. Id. 


OPINION OF WITNESS. 

A witness in a suit for damages caused by the overflow of land, 
stated, over objection, ‘*that the Jand was worth $10, though over- 
flowed, and that it would be worth $20 an acre if it did not over- 
flow”: Held, That, fairly construed, this was but the testimony of 
the witness to the market value of the land, and admissible, though 
to some extent it was a matter of opinion. Railroad Co. vy. Knapp, 


592. 


OUSTER. 
TRESPASS TO TRY TITLE, 6. 
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OUTSTANDING EQUITY. 
EVIDENCE, 22. 
PLEADING, 16. 
‘TRESPASS TO TRY TITLE, 9. 


OUTSTANDING TITLE. 
LOCATION, 4. 


OVERRULED. 
CASES OVERRULED. 


PAROL AGREEMENT. 
EVIDENCE, 31. 


PAROL EVIDENCE. 

EVIDENCE, 11, 15. 

INSURANCE COMPANIES, 8. 

While it is the settled law in Texas that a trust in lands can be 
shown by parol evidence, it is also settled, that it can only be done 
upon clear and satisfactory testimony. Agricultural Association v. 
Brewster, 257. 


PARTIES. 


ABATEMENT, 3. . INTERVENTION. 
ATTACHMENT, 6, 7. JURISDICTION, 2. 
DAMAGES, 6, 7, 8. RESULTING TRUST, 


HOMESTEAD, 2. 

1. In a suit against a sheriff and his sureties for damages for an 
insufficient levy, the plaintiff had the right to dismiss his suit as to 
the sureties, in which case the official bond of the sheriff would not 
be material to the plaintiff’s case. Dewitt v. Oppenheimer, 103. 

2. The payee in a draft may sue thereon in his own name, whether 
the equitable owner or not. Allen v. Pannell, 165. 

3. Unless a defense be shown against equitable owners not made 
parties, a defense that the alleged beneficiary is not the legal owner, 
presents no material issue. Id. 

4. If suit be improperly brought in the name of the payee of a 
note or draft, the defendant, by showing cause therefor at the 
proper time and in the proper manner, may have protection against 
the suit. Jd. 

5. If a suit be prosecuted by a nominal plaintiff for the benefit of 
a party named in the pleadings, then on the death of such plaintiff 
the suit may proceed in the name of the beneficiary. Moore vy. Rice, 
289. 

6. Where the suit on the face of the petition appears to be for the 
benefit of the plaintiff, then upon the death of the plaintiff the suit 
cannot be prosecuted in the name of an alleged assignee or benefi- 
ciary until the legal representatives or heirs of the deceased have 
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PAR'TIES—continued. 








been cited and allowed opportunity to admit or contest the right 
claimed. Id. 

7. Suit was brought against A in the District Court of Rusk county 
by B, an administrator, to recover land claimed by him as the prop- 
erty of the estate of his intestate, at the November Term, 1857, 
which land had been patented to intestate. At the same term judg- 
ment was rendered for A for the land, on the written agreement 
filed by the administrator and signed by him, to the effect. that the 
land certificate upon which the patent issued was the property of 
A. The heirs were not made parties. Ina subsequent suit, brought 
by those claiming under A, and against a party in possession under 
deeds from the heirs : Held— 

1. That under the laws then in foree, (Probate Act of 1848 
and Act of 1846, Paschal’s Dig., arts. 1373, 1447.) the heirs were 
not necessary parties to the first suit. 

2. Barrett v. Barrett, 31 'Tex., 344, overruled, in so far as it 
conflicts with above. 

3. Thompson v. Duncan, 1 Tex., 488; Howard v. Republic, 
2 Tex., 312; and Graham v. Vining, 2 Tex., 433, approved. 

4. Ina case of willful neglect or fraudulent combination on 
the part of the administrator, the heirs had a right to sue for 
the protection of their interest. 

5. Under the probate act of 1870, the heirs were necessary 
parties to a suit involving title to land. 

6. The judgment of the District Court of Rusk county was 
binding on the heirs. 

7. 1f there was error in the judgement of the District Court of 
Rusk county, it could not be set up ina collateral proceeding. 
Gunter v. Fox, 383. 

8. As a generai rule, courts of law require only those who are 
directly or immediately interested in the subject-matter of the 
suit, and whose interests are of a strictly legal nature, to be made 
parties thereto. All persons who have merely an equitable or re- 
mote interest are not required to be parties, but are excluded from 
being made so. In equity, to avoid multiplicity of suits, all who 
have an interest in the subject-matter should be made parties. 
Whitman v. Willis, 421. 

9. ‘Trespass may be maintained by an heir in possession, without 
administration, for injury to land inherited and for damage to crops 
growing thereon. Railroad Co, y. Knapp, 569. 

10. In a proceeding in the nature of a motion to retax costs, 
in which the relief sought is against the plaintiff in execution, the 
clerk of the court from which the execution issued is not a necessary 
party; and if he be made a party, and dies during the pendency of 
the motion, his heirs need not be made parties. Lockhart vy. Lytle, 
GOL. 
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PARTITION. 


advanced in excess of what was required of him by the terms of the 


into a general settlement of partnership accounts, under proper 
averments in the pleading. Merriwether v. Hardeman, 436. 


prise constitute the primary fund from which a partner is to be 
reimbursed for excess in advances, and the partnership is, by con- 
sent, terminated before they are sufficient, the partner who has 
advanced in excess of the amount due from him may maintain his 
action for the excess. Id. 


been procured by the fraud or mistake of the managing partner 
trusted as such, equity will allow more latitude than where 10 con- 
fidence is reposed. Jd. 


of a contract affecting the rights of survivorship in a partnership. 
Lewis v. Alexander, 578. 


PARTY-WALLS. 


the placing of windows in a third story about to be built on said wall 
by defendant, alleging that the windows would result in irreparable 
damage, exposing plaintiff’s building to fire, giving access to unan- 
thorized persons on his roof, and resulting in consequent deprecia- 
tion of the value of plaintiff's property : Held— 
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HEIRS. 


{TNERSHIP. 

ATTACHMENT, 6, 7. 

1. The partnership of defendants, who are sued upon an instru- 
ment of writing alleged to have been signed by the firm, can be put 
in issue by pleadings not sworn to. Congdon vy. Monroe, 109. 

2. Cushing v. Smith, 43 'Tex., 261, approved. Td. 

3. Suit against two parties alleged to be partners, upon an ac- 
count, with prayer for general relief, on procf of the account as 
against one of the defendants, can be maintained against such 
defendant. Id. 

4. Willis v. Morrison, 44 Tex., 33, approved. Id. 

5. A partner who, in prosecuting the partnership enterprise, has 


partnership, cannot, in the absence of a contract authorizing it, 
maintain an action for contribution for the excess without going 


6. Lockhart v. Lytle, 47 Tex., 453, approved. Id. 
7. When, under a partnership contract, the proceeds of the enter- 


8. In reopening a settlement between partners, alleged to have 


9. See opinion for pleading held to contain sufficient allegations 


1. Ina suit by injunction and for general relief by the half owner 
fa partition wall between building lots in a city against the other 
lf owner, each party owning one of the contiguous lots, to enjoin 


1. That it was not necessary to charge a measure of the dam- 
age anticipated to give the court jurisdiction. 

2. The title and possession of land were so far involved by the 
character of the action as to give the court jurisdiction, Dauen- 
hauer vy. Devine, 480. 
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PART Y-W ALLS—continued. 

2. When a dividing wall is constructed by parties owning adjoin- 
ing lots, by agreement **to rest equally on the land of each, to be 
equally used by each for all the purposes of an exterior wall,”’ each 
party has (1) an easement in the half of the wall on his neighbor’s 
lot which entitles each to the use of the whole as a party-wall; (2) 
the right to afterwards raise the wall, if it be of sufficient strength 
and ean be raised without interfering with or injuriously affecting 
the rights of the other part owner. It follows, that after the con- 
struction of a two-story wall under such an agreement, a new agree- 
ment providing for the right of one of the parties to erect a third 
story on the party-wall, it being of sufficient strength to support 
it, was without consideration. Jd. 

3. If, however, the original agreement under which a party-wall 
is built, resting equally on the ground of each adjacent proprietor, 
provides for a wall without windows, no right exists in either party 
to erect another story with window openings on that part of the 
wall belonging to his neighbor. Jd. 

4. After an injunction prohibiting the part owner of a dividing wall 
from using openings or windows in the wall of a third story he was 
constructing, and providing that the same should be a dead wall if 
built, the fiat was violated by the insertion of windows. On final 
trial, judgment being for plaintiff, it was deereed that **the wall 
shall be and remain a dead wall, without windows or openings of 
any kind; that the said [defendant] shall wall up with masonry the 
windows placed in the third story of his said [wall] during the pend- 
eney of this suit; and in default of his so doing in thirty days, the 
sheriff of [the county] shall cause said windows to be walled up and 
collect the cost of said [defendant] as under execution *?: Held, That 
the above portion of the decree was proper. Jd. 


PATENT. 
STATUTES CONSTRUED, 24. 


PATENT AMBIGUITY. 
DESCRIPTION, 3. 


PAYMENT. 
MISTAKE. 


PERSONAL JUDGMENT. 
VENDOR AND VENDEE, 3. 


PETITION. 
PLEADING, 7, 12, 13, 17, 20, 21, 25. 


45 
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PLEADING. 
ABATEMENT. LIMITATION, 6. 
EVIDENCE, 23, 27, 29. MECHANIC'S LIEN, 11. 
INSURANCE COMPANIES, 5, 6. PARTIES. 
INTERVENTION. PARTNERSHIP, 5. 


JUDGMENT, 13, 14, 15. 

1. The defendant demurred generally, and by way of plea set up 
the statute of limitation. ‘The action, by the petition, appeared to 
be barred by limitation. The court sustained the demurrer and 
plea: Held, Yo be error. Alston v. Richardson, 1. 

2. The statute of limitations, where the facts in the petition show 
the action barred, may be pleaded by special demurrer setting up 
the statute. Jd. 

3. The partnership of defendants, who are sued upon an instru- 
ment of writing alleged to have been signed by the firm, can be put 
in issue by pleadings not sworn to. Congdon v. Monroe, 109. 

4. Cushing v. Smith, 43 Tex., 261, approved. Jd. 

5. Suit against two parties alleged to be partners, upon an ac- 
count, with prayer for general relief, on proof of the account as 
against one of the defendants, can be maintained against such 
defendant. Id. 

6. Willis v. Morrison, 44 Tex., 33, approved. Id. 

7. The petition should state the cause of action by distinet aver- 
ments, and not leave the existence of material facts to be deduced 
from other facts alleged. Seligson v. Hobby, 147. 

8. Suit was brought upon a note not due, but in the ordinary form 
of petition upon an overdue note; the note, however, being set out 
in the petition, attachment proceedings were taken at the institution 
of the suit. The demurrer to the petition was sustained and the 
attachment quashed, it not being alleged in the petition that the 
note was due at the commencement of the suit: //eld, On appeal 
by plaintiff: (1) That there was noerror. (2) The plaintiff having 
declined to amend after exceptions sustained, the rights of the par- 
ties depended on the pleadings as then presented and adjudicated, 
and this opinion is thus limited. Jd. 

9. A plea that plaintiff had become insane, filed on eve of trial, 
will not cause delay in the cause to ascertain the truth of the plea, 
and when not under oath may be disregarded. Allen vy. Pannell, 
165. 

10. The plea interposed by defendant, that plaintiff is insane, is 
in the nature of a plea in abatement, and should be verified by affi- 
davit. Id. 

11. Proceedings to disregard a novation made by a trustee of com- 
mercial paper, should allege notice in the other party to sueh con- 
tract. Atcheson v. Scott, 213. 

12. A petition seeking to recover on a policy of insurance, is in- 
sufficient on demurrer unless it allege a consideration supporting 
the policy sued on. IJnsurance Co. vy. Davidge, 244. 
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PLEADING—continued. 

13. A suit against an incorporated company in a county other 
than where its principal office is, should distinetly allege that it is 
an incorporated company. The description of it as the **’'Texas 
Mutual Insurance Company” is insufficient. Jd. 

14. In a suit on an insurance policy, a plea of misrepresentation 
as to habits as to drunkenness on the part of assured : Held, That 
evidence, in reply, that the drunkenness of the assured was known 
to the agent of the company, could not be introduced in absence 
of replication setting it up. Jd. 

15. A defendant pleaded not guilty and filed an affidavit attacking 
the genuineness of a power of attorney, copy of which plaintiff had 
filed with notice under the statute : Held, That by such affidavit the 
defendant sufficiently indieated the nature of defense to authorize 
plaintiff, by amended petition, to allege facts constituting an estop- 
pel against defendant as to such instrument attacked. Ranney v. 
Miller, 263. 

16. When, in trespass to try title, a deed is offered in evidence by 
plaintiff, in the usual form, except the words ‘‘in trust, as men- 
tioned in a certain contract of even date herewith,’? and the defend- 
ant does not offer to show an interest under the trust deed, the deed 
is admissible. An outstanding equity cannot be pleaded in defense, 
unless a connection be shown by defendant with such outstanding 
equity. Fitch v. Boyer, 336. 

17. When a petition alleges the residence of the defendant to be 
in a county different from that in which the suit is brought, and the 
suit is upon a written contract, which is silent as to the place where 
the contract is to be performed, and which is set forth as an exhibit, 
a general allegation in the petition, ‘‘that it was understood and 
agreed”? that the money to be due on the contract was to be paid 
in the county where the suit was brought, will not be sufficient to 
authorize the court to exercise jurisdiction. Bigham y. Talbot, 450, 

18. See statement of case for facts which, being pleaded, do not 
confer jurisdiction. Jd. 

19. B pleaded, as a defense, when sued on a promissory note, 
that C, the plaintilf, after its execution, was adjudged a bankrupt; 
that the note was transferred to his assignee in bankruptcy for the 
benefit of his creditors, and that after his discharge in bankruptey 
the note belonged to the creditors who had not been paid. C de- 
murred to the answer, first, because it did not allege the note was 
ever reduced to possession by the assignee prior to his discharge ; 
second, because B did not allege that he was a creditor of C, and 
he could not take advantage of any fraud committed on the other 
creditors : Held, That there was no error in a judgment sustaining 
the demurrer; that C, the apparent owner of the note, might sue in 
his own name, and the mere fact that he was not the real owner 
would constitute no defense, either in bar or in abatement. Brown 
v. Chenoworth, 469. 
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PLEADIN G—continued. 

20. A suit was brought on two of three promissory notes given 
for land; the third, though not due, was set out in the petition for 
the purpose of enabling the court to apportion the proceeds of sale 
under a foreclosure of the vendor’s lien, which was sought, and to 
have retained a sufficient amount for the third note, ‘* when the 
same shall become due and your petitioner can obtain a judgment 
thereon.”’ Before trial the third note became due, and judgment 
was rendered for the amount due in all three of the uotes, though 
the petition asked for judgment only on the two notes first sued 
ou: Held, Error, it being a judgment on a case not made by the 
pleading. Stephenson v. Basselt, 544, 

21. Though a petition in attachment, which is accompanied by 
the statutory affidavit, (in proper terms.) may be so defective as to 
be held bad on general demurrer, it may, under our practice, be 
so amended as to support the attachment. TVarkinton v. Broussard, 
550. 

22. This case distinguished from Sydnor v. Chambers, Dallam, 
601. Id. 

23. Though a petition may be subject to special or general demur- 
rer, yet if the suit is founded on a proper cause of action, described 
in the petition with such certainty as to reasonably apprise the 
defendant of the same, an amendment will relate back to the date 
of the commencement of the suit. Jd. 

24. Pearce v. Bell, 21 Tex., 690, approved. Id. 

25. A plaintiff in repleading filed an amended original petition, 
which by its terms was ‘tin lieu of and in substitution for the orig- 
inal and all the other amended petitions heretofore filed.”’ The 
paper filed failed to designate the date of filing of the various plead- 
ing for which it was substituted. The defendant filed general and 
special demurrers, and the court, by a general judgment, sustained 
the demurrers : Held— 

1. That whatever might be the effect of a judgment sustain- 
ing a motion to strike out an amendment because it failed to 
designate with sufficient certainty the particular pleading sought 
to be amended, as required by rule 13 for the District Courts, 
such failure would not be sufficient, of itself, to sustain a gen- 
eral judgment upon several demurrers to pleading so amended. 

2. In all amendments under the new rules, the dates and 
descriptions of the abandoned pleadings should be given, and 
district judges should see that this is done. Lewis vy. Alexan- 
der, 578. 

26. In a suit on a promissory note, it was alleged that ‘ton the 
21 of May, 1865, (the date of the note,) B was the agent and em- 
ployé of said firm of C & F, and as said agent, and in its name 
and for its use and benefit, and for value, made, executed, and 
delivered to plaintiff the said promissory note’: Held, A suffi- 
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PLEADING—continued. 


cient allegation that B had authority to bind the firm of C & F as 
agent. Id. 

27. See opinion for pleading held to contain sufficient allegations 
of a contract affecting the rights of survivorship in a partnership. Jd. 

28. A contract which, by the statute of frauds, is required to be 
in writing, need not in pleading be averred to have been in writing. 
Whether it was or not is a matter of evidence, not of pleading. Jd. 

29. See opinion for a plea alleging an agreement regarding sur- 
vivorship between partners, held not to be subject to the objection 
that it was in conflict with the written articles of copartnuership, or 
that it varied a written contract. Id. 

30. See opinion for plea of estoppel which, if established, would 
preclude a defendant from denying the authority of an agent to 
bind a firm of which he was a member. Id. 

31. An estoppel defectively pleaded in one count of petition, will 
not, on demurrer, authorize a judgment dismissing the petition, if, 
independent of the count, there be a good cause of action well 
pleaded. Td. 

32. Though under our practice the defense of the statute of lim- 
itations may be raised on demurrer, it can only be done when the 
petition shows that the length of time has elapsed which would bar 
the right of action. Jd. 


POLICY OF INSURANCE. 


INSURANCE COMPANY. 

PLEADING, 12, 14. 

Suit was instituted upon a policy of insurance containing the 
clause, ** Or if the above-mentioned premises shall be occupied or 
used so as to inerease the risk, or become vacant or unoccupied, and 
so remain for more than thirty days, without notice to or consent 
of this company, in writing, * * * then and in every such case 
this policy shall be void.’ On the trial, there was evidence that the 
premises had become vacant, &¢.: Held— 

1. It was error to instruct the jury, ‘If you believe from the 
evidence that the house was vacant or unoccupied for a period 
of thirty days before the fire, and if you further believe from 
the evidence that the risk was thereby increased, then your ver- 
dict should be for the defendant.” 

2. Error, to refuse to charge to the effect that the vacancy for 
over thirty days, at the time of the fire, without notice to or con- 
sent of the company, defeated the right to recover, unless the 
defendant waived the condition. Insurance Co. y. Long, 89. 


POSSESSION. 








BURDEN OF PROOF. 
PURCHASER, 2, 3. 
TRESPASS TO TRY TITLE, 1, 2, 3, 4, 5. 
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INDEX. 

POWER OF SALE. 
WILL, 4. 

PRACTICE. 
CONSPIRACY. PLEADING, 9, 10. 
DAMAGES, 6, 7, 8, 9. PRACTICE IN DISTRICT 
DEED, 4. COURT. 
GARNISHMENT, 1, 2, 3. PRACTICE IN SUPREME 
IMPEACHING A WITNESS. COURT. 
INTERVENTION, 3. 
1, A plea that plaintiff had become insane, filed on eve of trial, 


will not cause delay in the cause to ascertain the truth of the plea, 
and when not under oath may be disregarded. Allen v. Pannell, 
165. 

2. The plea interposed by defendant, that plaintiff is insane, is in 
the nature of a plea in abatement, and should be verified by affida- 
vit. Jd. 

3. If the non-joinder of parties be apparent of record, it ean be 
reached by demurrer. Railroad Co. vy. Le Gierse, 189. 

4. It was error to allow judgment in favor of the widow for dam- 
ages for the death of her husband, when the record showed that he 
had left minor children who were not represented in the suit. Jd. 

5. Much latitude should be given on cross-examination of a wit- 
ness, When the purpose of the cross-examination is to ascertain the 
accuracy of the knowledge, skill, and judgment of a witness testify- 
ingasanexpert. See the opinion in this case for a practice approved 
in the cross-examination of a witness on the question of handwrit- 
ing. Brown v. Chenoworth, 469. 

6. When the actual issue made by the evidence under a plea of 
non est factum to a promissory note relates to the execution of the 
note, and no question is made regarding alterations apparent on its 
face until after the testimony is closed and the final argument on 
the merits has begun, objections to the note based ou the alterations 
will be regarded as waived. Id. 

7. A judgment perpetuating an injunction without a hearing on 
the facts alleged in the petition on which the injunction issued, is 
interlocutory, and not a final judgment which can be appealed 
from. Raymond vy, Conger, 536. 

8. When an injunction issues to enjoin proceedings under a judg- 
ment, the proper practice on final hearing, under our blended sys- 
tem of law and equity, is to dispose of the whole case, both upon 
the injunetion and the merits, in the same proceeding, and not per- 
petuate the injunction and reinstate the original case (proceedings 
under which were enjoined ) for subsequent final trial on the merits. 
Id. 

9. In a proceeding in the nature of a motion to retax costs, in 
which the relief sought is against the plaintiff in execution, the clerk 
of the court from which the execution issued is not a necessary 
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PRACTICE—continued. 
party ; and if he be made a party, and dies during the pendency of 
the motion, his heirs need not be made parties. Lockhart v. Lytle, 
601. 

10. The presumption is in favor of the correctness of a cost bill, 
When made by the proper officer; and when a motion to retax is 
dismissed for want of prosecution, it is not the duty of the court to 
examine the several items of the cost bill to verify their correctness. 
Id. 

11. See statement of ease for facts sworn to by an attorney for 
plaintiff in a proceeding to set aside a judgment, and unsupported 
by other affidavits as to facts not peculiarly within his own knowl- 
edge, held not sufficient. Jd. 

12. As a general rule, in trespass to try title, the plaintiff who 
acquired a different title from that relied on in his first suit, before 
the second is instituted, has the same right to assert it in his second 
suit which would have accompanied it into the hands of a stranger. 
Connolly v. Hammond, 635. 

13. In trespass to try title, the plaintiff, in opening his case, should 
produce in evidence whatever title he relies on fora recovery. If 
he neglect to do this, whether the District Court should permit him, 
in its diseretion, after introducing one title and opening his case, to 
introduce another and additional title in rebuttal, is not in this case 
determined. Jd. 

14. When in trespass to try tithe a deed has been introduced by 
defendant divesting of all title an original grantee under whom both 
claim, and he offers another deed subsequent in date, purporting to 
convey all the interest of the heirs of such grantee, whether they 
were really his heirs or not, was a matter no longer material to be 
passed on by a jury. Jd. 


PRACTICE IN DISTRICT COURT. 


BILL OF EXCEPTIONS. EVIDENCE, 3. 4, 5, 30. 
CHARGE OF CouRT, 1, 2. 3. PRACT:CE. 


1. ‘This court will not consider the admissibility of testimony, to 
which the record shows no objection was made in the court below. 
Mullins v. Thompson, 7. 

2. Although the question of contributory negligence proper is 
one of fact for the consideration of the jury, under proper instruc- 
tions, vet the question of the remoteness of damage is one of law to 
be decided by the court. Brandon vy. Manufacturing Co., 121. 

3. Asa general rule, the question of negligence is one of fact for 
the jury; and where the issue is upon contributory negligence by 
plaintiff, it would be error to withdraw such question from the jury. 
Id. 

4, The office of a bill of exceptions is to enable a party who con- 
siders himself aggrieved by any ruling, opinion, or action of the court 
below upon a given point, to put the same upon the record, with 
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PRACTICE IN DISTRICT COURT—continued. 


his objections thereto, at the time the same is made or announced. 
Firebaugh v. Ward, 409. 

5. The presiding judge who assigns a bill of exceptions may, if 
he desires, incorporate in it the reasons for his ruling, opinion, or 
action. Id. 

6. When a bill of exceptions tendered by a party does not, in the 
opinion of the presiding judge, fairly state the ruling, or the rea- 
sons therefor, when attempted to be given, and the party tendering 
it declines to adopt the corrections required by the judge, the pre- 
siding judge should indorse thereon his refusal to sign the same, 
and make out, sign, and file such a bill of exceptions as will, in his 
opinion, correctly present the ruling, opinion, or other action of the 
court as it actually occurred. If the party who tendered the bill 
for signature is not satisfied with this action of the judge, he may 
then make out a bill, and have the same signed by three respect- 
able by-standers, citizens of the State. Id. 


PRACTICE IN SUPREME COURT. 


PRACTICE. 

1. This court will not consider the admissibility of testimony; to 
which the record shows no objection was made in the court below. 
Mullins v. Thompson, 7. 

2. Failure to instruct the jury upon issues made by the pleadings 
and evidence is technical error, but it will not require reversal unless 
the party complaining asked proper instructions at the time to sup- 
ply such deficiency. Johnson v. Granger, 42. 

3. The Supreme Court will not revise the action of the District 
Court, in giving or refusing instructions, unless, when applied to 
the facts, there is manifest injury to the rights of the party com- 
plaining. Texas Land Co. v. Williams, 51. 

4, The rejection of testimony not shown by the record to have 
been material, is no ground for reversal of appeal. Johnson v. 
Brown, 65. 

5. See assignment held sufficient, having been made before the 
adoption of the new rules. Insurance Co. v. Long, 89. 

6. When, in the transcript, the statement of facts proper is fol- 
lowed by what purports to be interrogatories and answers not 
embodied in the statement of facts, such testimony forms no part 
of the record, and the cost of its insertion will be taxed against 
appellant. Jd. 

7. Where it is assigned as error that the court below permitted 
the counsel for plaintiff to read additional authorities in bis closing 
argument, and the record does not show the points upon which the 
authorities were adduced, the circumstances under which they were 
read, or whether the counsel for defendant had a right to reply, on 
appeal, the court will presume that the court below exercised a 
sound discretion in the matier. Dewitt vy. Oppenheimer, 103. 
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PRACTICE IN SUPREME COURT—continued. 

8. The practice of submitting a cause in the Supreme Court on 
an agreed statement of facts, commended. Rosenberg v. Shaper, 
134. 

9. The court, on appeal, will not revise an incorrect mode fol- 
lowed by the court below in reaching a judgment supported by the 
record. Mainwarring v. Templeman, 205. 

10. See an assignment of errors held to be too general, the court 
only examining the record because it was manifest that valuable 
lands had been sold at execution sale at a grossly inadequate price, 
with charge that the exeention was illegally issued and the levy 
excessive. Atcheson vy. Hutchison, 223. 

11. Ina suit against a security on an officer’s bond for the defal- 
eation of his principal, it is immaterial whether the admissions of 
the principal were correctly admitted in evidence or not, the defal- 
“ation being sufficiently established by evidence aliunde, and the 
case tried without the intervention of a jury. Dignan v. Shields, 
322. 

12. A judgment will not be reversed on account of an improper 
charge not specially complained of until after appeal, when, from 
an inspection of the evidence, it is manifest, that if, under a proper 
charge on the point, a verdict had been rendered for appellant it 
should have been set aside. Erwin vy. Bowman, 513. 

13. This case distinguished from Longeope v. Bruce, 44 Tex., 438. 
Id. 

14. A verdict found on conflicting testimony will not be disturbed 
on appeal, unless the preponderance of evidence against its correct- 
ness is so great as to authorize the court to declare it clearly wrong. 
Tarkinton vy. Broussard, 550. 

15. When error has been committed in the inferior court by the 
rendition of a judgment in personam, and the appellee releases his 
recovery pro tanto by written release filed in this court, such error 
is no cause for reversal, but the jadgment in that regard will be 
reformed, if there be other issues involved, with reference to which 
appellee is entitled to an affirmanee. Baird v. Trice, 555. 

16. When the objection in the court below to evidence of a witness 
appears aflirmatively from the bill of exceptions to have been based 
on specific grounds which did not involve an objection to witness 
giving his opinion, that ground of objection will not be heard for the 
first time on appeal. Railroad Co. v. Knapp, 569. 

17. See statement of this case for evidence of too unsatisfactory a 
nature to support the verdict. Jd. 

18. The fact that the court below improperly sustained an objec- 
tion to a question which had before, without objection, been an- 
swered by the same witness, will not be cause for reversal. ail- 
road Co. v. Knapp, 592. 
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PREEMPTOR. 

ScHOOL LAND, 6. 

Trespass to try title can be maintained by one who has settled 
upon vacant land, upon which he filed as a preémptor and procured, 
as such, a survey of the same. ‘The claim of such a one to the land 
constitutes an equitable though defeasible title, which, on compli- 
ance with the preemption law, would mature into a complete legal 
title. Buford v. Gray, 331. 


PRESUMPTION. 

DEED, 1. PRACTICE IN SUPREME COURT, 7. 

EVIDENCE, 20. SURVEY, 3. 

JUDGMENT, 9. 

1. When a deed, on the face of which interlineations appear, is 
filed with the papers of a cause after record and three days’ notice 
given of its filing, it is admissible in evidence, notwithstanding in- 
terlineations on its face unexplained, unless an aflidavit in the 
nature of a plea of non est factum has been filed. In the absence 
of such plea, the due execution of the deed will be conclusively pre- 
sumed. Fitch v. Boyer, 336. 

2. The presumption is in favor of the correctness of a cost bill, 
when made by the proper officer; and when a motion to retax is 
dismissed for want of prosecution, it is not the duty of the court to 
examine the several items of the cost bill to verify their correctness. 
Lockhart vy. Lytle, 601. 


PRINCIPAL AND AGENT. 

CREDITOR AND SURETY. 

EVIDENCE, 14. 

RAILWAY COMPANY, 8, 9, 10. 

In a suit on a promissory note, it was alleged that ‘ton the 2d 
of May, 1865, (the date of the note,) B was the agent and employé of 
said firm of C & F, and as said agent, and in its name and for its 
use and benefit, and for value, made, executed, and delivered to 
plaintiff the said promissory note’: Held, A sufficient allegation 
that B had authority to bind the firm of C & Fasageut. Lewis v. 
Alexander, 578. 


PROBATE MATTERS. 

APPEAL, 1, 2. HOMESTEAD, 1. 

EVIDENCE, 9, 10. JURISDICTION, 1, 2. 

1, The mere fact that a claim against an estate was barred by lim- 
itation when it was allowed by the administrator and approved by 
the court, is not sufficient, of itself, to warrant the court, in a 
proceeding for that purpose, to set aside and annul such approval. 
Campbell vy. Shotwell, 27. 

2. A clause in a will directing the executor appointed by it ** to 
disregard the statute of limitations as to the principal, but not as 
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PROBATE MATTERS—continued, 
to the interest upon indebtedness” of the estate, authorizes the 
principal of just debts authenticated as required by the will to be 
allowed and paid by the executor, although barred by limitation. 
Id. 

3. To authorize the annulling of an approval of a claim under 
the discretion vested by such will, would require a clear and pal- 
pable violation of such discretion on the part of the executor in 
allowing a debt under the will. Jd. 

4. Quere: Whether an approval by the Probate Court has any 
effect, or is necessary to give validity to claims allowed by an exec- 
utor authorized by will to administer without control by courts of 
probate? Campbell vy. Tackaberry, 37. 


PROMISSORY NOTE. 


ABATEMENT, 2. PRACTICE, 6. 
ADMINISTRATION, 1, 2. SEPARATE PROPERTY. 
HUSBAND AND WIFE. ‘TENDER, 1, 2. 

PARTIES, 2, 3, 4. VENDOR AND VENDEE, 1, 2, 3. 


PLEADING, 18. 

1. A promissory note, ** payable twenty-four months after the 
ratification of a treaty of peace between the United States and the 
Confederate States of America, with eight per cent. interest from 
date, in whatever may then be the legal tender of the country,” 
executed June, 1862, was valid, and became due two years after 
the close of the war, and was payable in United States currency. 
Atcheson v. Scott, 213. 

2. ‘Thompson v. Houston, 31 Tex., 610, overruled. Id. 


PUBLIC DOMAIN. 
LOCATION. 


PUNITORY DAMAGES. 
DAMAGES. 


PURCHASER. 

BANKRUPT SALE, 1. JUDGMENT, 2. 

HOMESTEAD, 8, 12, 13, 14. JUDGMENT LIEN, l, 2. 

INJUNCTION, 1, 2. 

1. Against a bona-fide purchaser, a mortgage will not be cor- 
rected in its description so as to include lands intended to be mort- 
gaged. MceLouth v. Hurt, 115. 

2. Under our statute the rule has become settled, that possession, 
either in person or by tenant, is equivalent to registration. Main- 
warring v. Templeman, 205. 

3. A purchaser of land is bound to take notice of the rights of the 


occupant, or of the landlord of the occupant, in the land purchased. 
Id. 
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PURCHASE R—continued. 


4, In construing a will bequeathing to “ 


Thomas, all my real and personal estate of every description ; 
my said wife shall take said property for the maintenance of her- 
self and the children, and she shall manage the same in such manner 
as she thinks best and as her necessities may require,’ providing 
that the Probate Court should have no control, and closing: ‘*Also, 
she shall have all the interest [am owner of, and she shall have full 
control of the same, of all leases for rents and ground rents, and 
also of all property [am the owner of :*’ Held— 

1. The widow took the legal title to the real estate of the tes- 
tator, and had the power of sale. 

2. Even if the estate was cliarged with a trust in favor of the 
children, the validity of the title of a purchaser, in absence of 
fraud participated in by the purchaser, would not depend upon 
the necessity in fact of such sale. 

3. The rights of the purchaser would not be affeeted by any 
disposition made of the purchase-money. 

4. The estate is not charged with an equity in favor of the 
children beyond the right to maintenance, 

5. It was a proper charge to submit touching the acts of 
the widow towards the children, with reference to the estate, 
**Whether, considering the number, age, and necessities of the 
children and her own reasonable wants, she has in a reasonable 
manner exercised the powers given her under the terms of the 
will. ‘Ihe testator gave her a very large discretion, and unless 


my beloved wife, Annie 
Se 


she has abused that discretion by a reckless disregard of ‘the 
rights of plaintiffs, you will find for defendant on that issue.”’ 
Danish v. Disbrow, 235. 

5. B contracted to sell a tract of land to C for 320 per acre. 
Before a deed was made, C agreed to sell the same land to D for 
$40 per acre. No bond for title was given to C, but, by agreement 
between the three parties, D gave his notes direct to B for the full 
amount under his contract with C, and received a bond for title. 
B then indorsed and delivered half the notes in amount to C, as his 
profits on the transaction, with the understanding that B should not 
be responsible for their payment, but that the transfer was made to 
enable C to collect the amount he was to receive from D. D took 
possession of the land and abandoned it, when possession was taken 
by E, the widow of C, who, after holding it for two years, surren- 
dered possession to B. In the suit afterwards brought by E in behalf 
of herself and the minor heirs of C, against D as maker and Bas 
indorser of the notes, several years after their maturity : Held— 

1. That neither on principle nor authority did the minority 
of the heirs of C exempt them from due diligence by suit in 
order to secure and fix the liability of B, the indorser, under 
article 229 of Paschal’s Digest. 
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PURCHASER—continued. 

2. That, under the statute, the notorious insolvency of D, if 
alleged and proven, would excuse the delay in bringing suit. 

3. That if D’s only property was a claim to the land under 
the title bond, and if, after he had fled from the country, B, 
who retained the legal title, took possession of the land because 
of D’s failure to comply with his contract to pay, and made 
another contract with E, then D’s interest in the land would 
not constitute such property as would defeat the plea of D’s 
insolvency, if otherwise good. 

4. If B's indorsement was simply to transfer the right of 
action to C without recourse, this, as between B and C’s widow 
and heirs, would be a sufficient defense to defeat the recovery 
of a personal judgment against B. 

5. If E, after qualifying under the statute as surviving wife, 
Went upon the land under a new agreement with B, in which 
she undertook to carry out D’s contract. and afterwards this 
agreement was cancelled and E redelivered possession of the 
land to B, and retained the notes indorsed by B to her husband 
as evidence against D, this would constitute a forfeiture of her 
right of action on the notes, both for herself and for the minor 
heirs of C, for a personal judgment as well as for a lien on the 
laud. If such action of E was without qualifying as surviving 
wife, then she forfeited only her own right of action, without 
prejudice to the rights of C’s minor heirs, 

6. If the rights of C’s minor heirs were not forfeited, they 
would be entitled to a lien on the land subordinate to the prior 
lien of B for his portion of the purchase-mouey, and E would 
be entitled to her lien also, if her right of action had not been 
forfeited. 

7. Ifa lien exists, under the facts, in favor of E or the minor 
heirs of C, B would be entitled to reasonable time to pay off the 
same; in default of which, the land should be sold as under 
execution and the net proceeds applied, first, to the payment 
of the purehase-money notes; second, to the payment of the 
amount dune the minor heirs of C; or if E’s claim was not for- 
feited, then to the payment of her claim and that of the minor 
heirs, pro rata. Hanrick y. Alexander, 494. 


RAILWAY COMPANY. 

CONSTITUTIONAL LAW, 4. NEGLIGENCE. 

MASTER AND EMPLOYEE, I. STATUTES CONSTRUED, 12. 

1. This court will not hold unconstitutional the act requiring con- 
ductors of passenger trains to stop not less than five minutes at each 
station, (Paschal’s Dig., art. 6532,) uuless it should plainly appear 
that the vested charter or other important rights of the railroad 
company were unduly prejudiced thereby. Railroad Co. vy. Le 
Gierse, 189. 
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RAILWAY COMPAN Y—continued, 

2. While the company may have been guilty of negligence in not 
waiting five minutes at the station, such negligence would not jus- 
tify the injured party in attempting to get aboard the cars while in 
motion, if such act, under the cireumstances, was negligence and 
contributory to the injury. Jd. 

3. It was error to instruet the jury so that they might infer, that 
if the train did not stop the five minutes, the company. under the 
law, was liable, irrespective of the question of contributory negli- 
gence on the part of the injured man. Id. 

4, In damage suits, where, if exemplary damages are given, they 
are in the nature of penalties, the charge ef the court is not entitled 
to the same liberality of construction as in ordinary civil eases. Jd. 

5. A minoraged nineteen years could not recover of a railroad com- 
pany for damages sustained in its employ and oceasioned by the neg- 
ligence of an employé of the railroad. Railroad Co. vy. Miller, 270. 

6. The father had obtained judgment for injuries sustained by 
his minor son; in a suit by the son for damages: Held, That the 
jury should have been iustrueted not to include in their computa- 
tion the time for which the father had recovered, in finding dam- 
ages for his lessened capacity to make a living. Jd. 

7. A railroad company is not liable for damages resulting from 
the negligent management of one of its trains used and controlled 
by construction contractors, for construction purposes, on a portion 
of its road built under the construction contract and not yet turned 
over to the railroad company. Cunningham vy. Railroad Co., 508. 

8. The liability of a railroad company for damages resulting from 
the negligent management of a train, should be commensurate only 
with the extent of its right to control. Jd. 

9. The true test by which to determine whether one who renders 
service for another does so as a contractor or not, is to ascertain 
whether he renders the service in the course of an independent 
occupation, in which he represents the will of his employer only as 
to the result of the work, and not as to the means by which it is 
accomplished, Id. 

10. The principle that the railroad company cannot delegate to an 
employé its chartered rights and privileges so as to exempt it from 
liability, docs not extend to the use of the ordinary ways and means 
for the construction of the road, but to the use of such extraordinary 
powers only as the company itself could not exercise without hay- 
ing first complied with the conditions of the legislative grant of 
authority. Jd. 


RATIFICATION. 
EVIDENCE, 27, 28. 
See facts held insufficient to establish a ratification by a widow of 
an unauthorized disposition by her husband of a promissory note, 
her separate property. Hamilton v. Brooks, 142. 
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REASONABLE DILIGENCE. 
FRAUD, 1. 


RECEIPT. 

EVIDENCE, 15. 

1. A receipt given by an heir to an executor for a specific amount 
of money, in full of his share in the estate, is not binding upon the 
heir as to any residue coming to him as heir. Clifft v. Wade, 14. 

2. Such payment being made of the funds of the estate, the re- 
ceipt as to any excess of the share over the amount paid was with- 
out consideration, and the executor took no right by the receipt, 
save as evidence of payment of so much to the heir executing it. Jd. 


RECITALS. 
EVIDENCE, 11. 
FOREIGN JUDGMENT, 1. 


REGISTRATION. 

AUTHENTICATION, 1, 2, 3. 

JUDGMENT LIEN, 1, 2. 

MORTGAGE. 

1. Registration is constructive notice only of what appears on the 
face of the deed as registered. McLouth v. Hurt, 115. 

2. Under our statute, the rule has become settled, that possession, 
either in person or by tenant, is equivalent to registration. Main- 
warring Vv. Templeman, 205. 

3. A purchaser of land is bound to take notice of the rights of the 
occupant, or of the landlord of the oceupant, in the land purchased. 
Id. 

4. When a deed has been properly recorded, the subsequent re- 
moval or destruction of the records, without the fault of the party 
claiming under the deed, cannot prejudice his rights. Fitch v. 
Boyer, 336. 

5. Registration in the office of the county clerk of an instrument 
required to be recorded by the clerk of the District Court, under an 
act passed at the time when both offices were merged ini that of dis- 
trict clerk, will be sufficient when the registration is made after the 
office of county clerk has been reéstablished. Shields vy. Morrow, 
393. 


RELATION. 
ATTACHMENT, 8. 
HOMESTEAD, 19. 
PLEADING, 23. 


RELEASE. 
PRACTICE IN SUPREME CouRT, 15. 
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REMEDY. 
CONSTITUTIONAL LAW, 2. 


REMOTE DAMAGES. 
DAMAGES, 3. 
NEGLIGENCE, 3. 


REOPENING SETTLEMENT. 
ACCOUNT, 1, 2. 


RES ADJUDICATA. 

1, Suit was brought February 5, 1867, under article 3676 of Pas- 
chal’s Digest, for assets of an estate deposited with the State treas- 
urer, in default of heirs. Subsequently, Mareh 20, 1871, suit was 
brought by other claimants. The latter suit was first prosecuted to 
final judgment. In the first suit, the judgment rendered in the see- 
ond was pleaded in bar: Held, That until such judgment is set aside 
in some proceeding for that purpose, being a judgment of a court of 
competent jurisdiction, it must be respected to the extent that it 
would protect the State from a subsequent inconsistent adverse 
judgment; and held error in the court below to disregard such plea. 
The State v. Wygall, 621. 

2. Suit by heirs may be maintained for assets, whether reduced 
to funds by collection or not. Heirship being established, the pur- 
pose of the law requiring the deposit is obtained. Jd. 

3. ‘The same strictness is not required in such cases as in other 
suits against the State. Jd, 


RESCISSION OF CONTRACT. 
FaAcT CASES, 2. 


RES GEST. 
EVIDENCE, 13. 


RESULTING TRUST. 

When a decedent during his lifetime purchased and paid for 
land and had the deed made to his son, who afterwards became the 
administrator of his estate and inventoried the land as property of 
the estate, the son may, in his capacity of administrator, maintain 
trespass to try title for its reeovery, under a petition stating the facts 
and alleging a resulting trust in favor of the deceased father. Such 
a petition sets up an equitable cause of action good on demurrer. 
Burdeit v. Haley, 540. 


SALE. 


HOMESTEAD, 8. PURCHASER. 
JURISDICTION, 1, 2. VOID AND VOIDABLE. 


LAND CERTIFICATE, 1, 2. WILL, 4. 
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SCHOOL LAND. 

1. Since the act of January, 1839, (Paschal’s Dig., art. 3466.) 
neither specifies any time within which the field-notes of county 
school-land surveys shall be returned to the clerk of the County 
Court, nor declares that the surveys shall be forfeited unless so 
returned, the failure of the surveyor to make the returns cannot 
prejudice the rights of the county to the lands for whose benefit the 
school surveys were made. Fannin County v. Riddle, 360. 

2. The act of February 10, 1852. ( Paschal’s Dig., art. 4562,) requir- 
ing field-notes of all surveys made previous to the passage of that 
act to be returned to the general land office on or before the 31st of 
August, 1853, and declaring that they should be null and void if not 
so returned, does not apply to surveys made for the benefit of public 
schools. Id. 

3. Under section $8 of article 9 of the Constitution of 1869, the 
public lands before given to counties for school purposes were under 
the control of the State through the Legislature, and under that 
Constitution, as well as the one now in force, the school lands are 
set apart for a perpetual school fund, and cannot be appropriated to 
any other purpose. Jd. 

4. The school lands being set apart for a particular public use, 
cannot, by any intendment, be construed to be withiu the terms of 
a subsequent legislative act (in which they are not specially men- 
tioned) by which a different appropriation was made. Jd. 

5. Kuechler «. Wright, 40 Tex., 606; Wileox v. Jackson, 13 Pet.. 
198; Parish v. Weatherford, 19 Tex., 209; Milam County v. Robert- 
son, 33 Tex., 306, approved. Id. 

6. Four leagues of school land were surveyed for Hendersou 
county in December, 1856, and the survey recorded in the county 
in which the land was situate; the field-notes were not returned to 
the general land office until May 27, 1874; the patent issued Mareh 
8, 1875. B settled on the land as a preémptor in July, 1873. In 
September, 1875, he brought an action of trespass to try title against 
Henderson county for one hundred and sixty acres of the land: 
Held, 'Vhat the patent passed the title, and the land was not subject 
to preémption. Henderson County vy. Shook, 370. 


SEAL. 
AUTHENTICATION, 2, 
SECONDARY EVIDENCE. 
EVIDENCE, 2, 24, 27. 
SEPARATE PROPERTY. 

Fact CASES, 3. 

A promissory nete given the wife in consideration for land her 
separate property, and payable to her order, is her separate prop- 
erty; and parties having notice of her rights would acquire uo valid 
title to the note through the unauthorized act of her husband. Llam- 
ilton v. Brooks, 142. 

46 
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SERVICE. 
GARNISHMENT, 3. 
SERVICE BY PUBLICATION. 


SERVICE BY PUBLICATION. 

The ‘Act prescribing the mode of service in certain cases,’’ ap- 
proved March 15, 1875, requires that the publisher of the newspa- 
per make affidavit showing the length of time the publication was 
made. Since said act, the absence of such aflidavit is fatal to the 
service. Moore v. Rice, 289. 


SHERIFF. 
DAMAGES, 18, 19, 20. LEVY, 1, 2, 3, 4, 5. 
FAcT CASES, 5. SHERIFF'S SALE. 


SHERIFF’S DEED. 
DESCRIPTION, 2, 3. 


SHERIFF’S RETURN. 
GARNISHMENT, 2. 


SHERIFF’S SALE. 

BANKRUPT SALE, I. 

1. It was sufficient, in an issue whether defendant in execution 
had been deprived of the right to point out property, that the sher- 
iff, before levying, made reasonable search for the defendant, and 
that the evidence showed that the defendant had reasonable oppor- 
tunity of so doing. Atcheson v. Hutchison, 223. 

2. It is the duty of the sheriff to make a proper allowance for 
depreciation in price as the usual effect of forced sale. Jd, 

3. Land at sheriff’s sale brought less than one-tenth of its value, 
but the evidence showed that the action of the defendant in execu- 
tion tended to produce that result: Held, Insufficient ground to set 
aside sale, in the absence of fraud or irregularity in the issuance of 
the execution or in making the levy. Jd. 

4. While the execution law authorized and directed that sheriff’s 
sales of lands should be made in tracts of forty acres, and the law 
was disregarded, it is no cause of setting aside the sale, in the absence 
of testimony showing that the defendant in execution demanded 
that sale should be made in that mode, and that by sale in that man- 
ner a greater price would have been obtained. Jd. 

5. Mere inadequacy in price is not sufficient to avoid a sheriff’s 
sale. Agricultural Association vy. Brewster, 257. 

6. See facts held insufficient to establish a trust or to avoid a sher- 
iff’s sale. Id. 

7. A sheriff or constable who enforces by levy and sale the collec- 
tion of a judgment in which he has an interest beyond his regular 
fees, is a trespasser; so also is the judgment creditor who directs or 
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SHERIFF’S SALE—continued. 
procures such levy or sale, after creating by contract such an interest 
in the officer. Erwin vy. Bowman, 513. 

8. A constable or sheriff who, being interested in a judgment 
beyond his legal fees, commits a trespass by levy and sale of the 
property of the judgment debtor, cannot set up in mitigation of 
damages the fact that the proceeds of sale were appropriated to 
pay the plaintiff's debt, when such appropriation was made with- 
out the request or assent of the plaintiff. Jd. 

9. The fact that property seized by an officer in violation of law. 
in such manner as to constitute a trespass, was Incumbered at the 
time of seizure by a trust deed, will not avail the trespasser as a 
defense in a suit to recover damages by the party who executes the 
trust deed. Id. 


STATUTE OF FRAUDS. 

1. Under the statute of frauds, the memorandum of the sale of 
lands should be so reasonably definite and certain within itself, or 
by other writing referred to, that the contract can be made out as to 
parties, consideration, and subject-matter without resort to parol 
evidence. Johnson vy. Granger, 42. 

2. A memorandum as follows is insufficient : ‘* Beaumont, Decem- 
ber 22, 1860. Received of Cave Johnson three hundred dollars on 
town lot. Signed, JosepH P. PULSIFER.”’ Jd. 


STATUTES CONSTRUED. 


ASSESSMENT, 1, 2, 3. 5. MECHANTC’S LIEN, 1, 3, 6, 9. 
DAMAGES, 5. MILITARY SUPREME COURT, 2. 
LIEN, 4. 


1. It is a fundamental canon of construction, that such interpre- 
tation shall be given to acts of the Legislature as will effectuate the 
intent and purpose of the law-makers in their enactment, when the 
intent of the law is plain. Runnels y. Belden, 48. 

2. Where the plaintiff's depositions had been taken, and he died, 
the suit being prosecuted to trial by the executor, it was error to 
exclude the testimony of a defendant on the trial touching the acts 
and declarations of the testator, about which plaintiff had testitied 
in his lifetime by depositions read in evidence. Jd. 

3. A conveyance by the grantee, of a first-class headright certifi- 
eate indorsed thereon, the certificate not having been recommended 
by the travelling board or established by suit, carries no interest in 
a certificate granted by special act of the Legislature to the original 
grantee or his heirs, in lieu of that on which the conveyance was 
indorsed, McKinney v. Brown, 94. 

4. The unrecommended certificate being void, a special act grant- 
ing a certificate in lieu thereof is a gratuity, and the party named 
therein as grantee takes its benefits. Jd. 

5. The act concerning rents and advances, of April 4, 1874, ( Pas- 
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STATUTES CONSTRUED—continued. 
chal’s Dig., art. 7418¢,) gives a lien to landlords in towns and cities 
upon goods, wares, and merchandise in the rented premises, to 
secure rents that may become due. Rosenberg v. Shaper, 134. 

6. The act of February 5, 1850, ( Paschal’s Dig., art. 809,) prescrib- 
ing **’That no certificate of land, land warrant, or evidence of land 
claim of any kind whatever, shall hereafter be located upon any land 
heretofore titled or surveyed within the limits of the colonies of Aus- 
tin, De Witt, and De Leon,”’ &¢., protected from relocation a grant 
for two leagues, part of a concession of eleven leagues, made by 
Stephen P. Austin, commissioner, December 15, 1831, no consent 
of the general government having been shown to the grant. True- 
hart v. Babcock, 169. 

7. There being no exceptions in the act of the Legislature, the 
courts in construing the act will add none. The protection extends 
to all classes of such titled or surveyed lands, whether void or not. 
Id. 

8. The act of February 5, 1850, ( Paschal’s Dig., art. 809,) ** That 
no certificate of laud, land warrant, or evidence of land claim of any 
kind whatever, shall hereafter be located upon any land heretofore 
titled or surveyed within the limits of the colonies of Austin, De 
Witt, and De Leon,”’ &e., held to protect from relocation, in 1863, 
a league of land titled July 29, 1824, in Austin’s colony, but which 
had been declared null and void by action of the ayuntamiento 
December 15, 1830. Westrope v. Chambers, 178. 

9. The right to actions in our courts, for damage for causing death, 
being given by statutes, parties who seek to avail themselves of their 
benefit must be governed by their provisions. Railroad Co. v. Le 
Gierse, 189. 

10. From the language of the act of February 2, 1860, ( Paschal’s 
Dig., art. 15,) and the change in the phraseology of the Constitution 
of 1876 from that of 1869, in omitting the words ** separately and 
consecutively,” touching such suits, it was evidently the intention 
of the Legislature that but one suit should be allowed in behalf of 
the widow and children for causing the death of the husband, &e., 
for the benetit of all persons joiutly interested. Jd. 

11. The amount so recovered in the one suit for causing the death 
of the husband, &c., must be apportioned by the jury (or court) 
among those entitled to the judgment. Id. 

12. This court will not hold unconstitutional the act requiring 
conductors of passenger trains to stop not less than five minutes at 
aach station, (Paschal’s Dig., art. 6532,) unless it should plainly 
appear that the vested charter or other important rights of the rail- 
road company were unduly prejadiced thereby. Id. 

13. Section 26 of article 16 of the Constitution of 1876, giving 
exemplary damages, is cumulative of the act of the Legislature. 
(Paschal’s Dig., arts, 15-18.) Together, they give compensatory 
and exemplary damages. Id. 
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STATUTES CONSTRUED—continued. 

14. That the bond executed by the surviving husband does not 
equal in amount the community property left at his wife’s death, 
does not affect his right of control, &c., over community property, 
given by article 33 of the act of August 15, 1870, to the survivor on 
filing inventory and bond. The giving of the bond by the survivor 
and its approval by the clerk is in the nature of a judicial proceed- 
ing, which should not be held void in a collateral proceeding. Jor- 

dan v. Imthurn, 276. 

15. The **Act prescribing the mode of service in certain cases,*’ 
approved March 15, 1875, requires that the publisher of the news- 
paper make affidavit showing the length of time the publication was 
made. Since said act, the absence of such affidavit is fatal to the 
service. Moore v. Rice, 289. 

16. Giving to the words of the **Act to regulate the collection of 
accounts,’’ of April 2, 1874, their literal and ordinary meaning, the 
effect of the statute is to make the sworn account evidence sufficient 
to establish it prima facie, and that only when the party sought to 
be charged fails to deny under oath the justice of such accomit. 
English v. Miltenberger, 296. 

17. The statute uses no terms sufficient to preclude the defendant 
from rebutting the prima-facie case so made by competent evidence. 
Id. 

18. The statute regulates the burden of proof, but does dot under- 
take to otherwise change the rules of evidence or pleading. Jd. 

19. Since the act of January, 1839, (Paschal’s Dig., art. 3466,) 
neither specifies any time within which the field-notes of county 
school-land surveys shall be returned to the clerk of the County 
Court. nor declares that the surveys shall be forfeited unless so 
returned, the failure of the surveyor to make the returns cannot 
prejudice the rights of the county to the lands for whose benefit 
the school surveys were made. Fannin County vy. Riddle, 360. 

20. Under section 8 of article 9 of the Constitution of 1869, the 
public lands before given to counties for school purposes were under 
the control of the State through the Legislature, and under that 
Constitution, as well as the one now in force, the school lands are 
set apart for a perpetual school fund, and cannot be appropriated to 
any other purpose. Jd. 

21. The school lands being set apart for a particular public use, 
cannot, by any intendment, be construed to be within the terms of 
a subsequent legislative act (in which they are not specially men- 
tioned) by which a different appropriation was made. Jd. 

22. The act of February 10, 1852, ( Paschal’s Dig., art. 4562.) re- 
quiring field-notes of all surveys made previous to the passage of 
that act to be returned to the general land office on or before the 
3ist of August, 1853, and declaring that they should be null and 
void if not so returned, does not apply to surveys made for the 
benefit of public schools. Jd. 
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STATUTES CONSTRUED—continued. 

23. Four leagues of school land were surveyed for Henderson 
county, in December, 1856, and the survey recorded in the county 
in which the land was situate; the field-notes were not returned to 
the general land office until May 27, 1874; the patent issued March 
8, 1875. Bsettled on the land as a preémptor in July, 1873. In 
September, 1875, he brought an action of trespass to try title against 
Henderson county for one hundred and sixty acres of the land: 
Held, That the patent passed the title, and the land was not subject 
to preémption. Henderson County v. Shook, 370. 

24. Suit was brought against A in the District Court of Rusk 
county by B, an administrator, to recover land claimed by him as 
the property of the estate of his intestate, at the November ‘Term, 
1857, which Jand had been patented to intestate. At the same term 
judgment was rendered for A for the land, on the written agreement 
filed by the administrator and signed by him, to the effect that the 
land certificate upon which the patent issued was the property of A. 
The heirs were not made parties. In a subsequent suit, brought by 
those claiming under A, and against a party in possession under 
deeds from the heirs: Held— 

1. That under the laws then in force, (Probate Act of 1848 
and Act of 1846, Paschal’s Dig., arts. 1373, 1447.) the heirs were 
not necessary parties to the first suit. 

2. Barrett v. Barrett, 31 'Tex., 344, overruled, in so far as it 
conflicts with above. 

3. Thompson v. Duncan, 1 'Tex., 488 ; Howard v. Republic, 2 
Tex., 312; and Graham v. Vining, 2 Tex., 433, approved. 

4. Inacase of willful neglect or fraudulent combination on 
the part of the administrator, the heirs had a right to sue for 
the protection of their interest. 

5. Under the probate act of 1870, the heirs were necessary 
parties to a suit involving title to land. 

6. The judgment of the District Court of Rusk county was 
binding on the heirs. 

7. If there was error in the judgment of the District Court of 
Rusk county, it could not be set up in a collateral proceeding. 
Gunter v. Fox, 383. 

25. The act of November 17, 1871, (Paschal’s Dig., art. 9112,) was 
intended chiefly to give a mechanie’s lien to original contractors on 
verbal as well as upon written contracts, since the former statutes 
had confined the lien to the latter class of contracts. Shields v. Mor- 
row, 393. 

26. Under the act of November 17, 1871, (Paschal’s Dig., art. 
7112,) a sub-contractor who supplied work and materials upon a 
building under contract with the master builder and not with the 
owner, was not entitled, under the provisions of that act, to a me- 
chanic’s lien upon the building and ground on which it was erected 
for the payment of his debt. Id. 
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STATUTES CONSTRUED—continued. 

27. Neither under section 37 of article 16 of the Constitution of 
1876, nor under the act of August 7, 1876, is a lien given to a sub- 
contractor for the construction of a house. The claim of the sub- 
contractor for building a homestead may be protected by deliver- 
ing to the owner of the property an attested account of the amount 
due from the principal contractor, and the property owner is thus 
made liable to the sub-contractor for the amount of the claim, pro- 
vided it does not exceed the amount then due from the owner to the 
original contractor. Horan vy. Frank, 401. 

28. Quere: Whether a sub-contractor may not be subrogated to 
the lien rights of the principal contractor to the extent due the 
principal contractor, when en proper pleadings and evidence it is 
made apparent that a fraudulent combivation exists between the 
property owner and the insolvent original contractor to defraud the 
sub-contractor? Id. 

29. Paschal’s Dig., art. 157, construed. Freeman vy. Miller, 443. 

30. The act of the Legislature approved September 5, 1850, entitled 
**An act to incorporate the San Antonio and Mexican Gulf Rail- 
road,”’ is unconstitutional in so far as, in the twelfth section, it 
provides that the city of San Antonio and the towns upon the line 
and at the terminus of the road on the gulf may issue bonds to aid 
in the construction of said railroad, because it embraces a distinct 
object not expressed in the title of the act, and was therefore repug- 
nant to section 24 of article 5 of the Constitution of 1845. Peck v. 
San Antonio, 490. 

31. When a question arising on a local statute and involving the 
proper construction of a clause in the Constitution of ‘Texas is pre- 
sented, this court will regard it as a duty rather to follow the decis- 
ion already reaffirmed by it on the same question after deliberate 
consideration, than to adopt the later and conflicting views of the 
Supreme Court of the United States. Jd. 


STATUTES OF LIMITATION. 
LIMITATION. 


STAY OF EXECUTION. 
CONTRACT, 2. 
Fact CASES, 9. 


SUB-CONTRACTOR. 


MECHANIC'S LIEN, |, 2, 3, 4, 6, 7, 8. 


SUBROGATION. 
MECHANIC’S LIEN, 8. 


SUIT AGAINST THE STATE. 
JUDGMENT, 13, 14, 15. 
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SUPREME COURT. 
CONSTITUTIONAL LAW, 1. 
MILITARY SUPREME CouRT, 1, 2. 
PRACTICE IN SUPREME COURT. 
The Supreme Court has no power to supply defects in the rec- 

ord of an inferior court, whether occasioned by loss or otherwise. 

Chrisman v. Graham, 454. 


SURETY. 
CREDITOR AND SURETY, 1, 2. 


SURVEY. 

LOCATION, 1, 2, 3. 

STATUTES CONSTRUED, 6, 7. 

1. Where the testimony shows as a fact that the surveyor estab- 

lished a corner upon the ground, but, by mistake or otherwise, 
called for a survey not there, but which would be reached by pro- 
longing the line farther: Held, That the line and corner established 
in fact, control the erroneous call for the survey. Castleman vy. 
Pouton, 84. 

2. The locality of such corner is a mixed question of law and 
fact, in determining which, both the rales of law aud the evidence as 
to the footsteps of the surveyor are to be considered. Jd. 

3. The court will not presume that a surveyor did not actually 
run the lines of his surveys, in the absence of testimony. Jd. 

4. A call for distance and quautity in a grant will be disregarded, 
when inconsistent with a call for a corner which, though not recog- 
nized by natural or artificial objects at the point, is clearly ascer- 
tained by established marked lines (called for) which intersect at 
the corner. Buford v. Gray, 331. 

5. Since the act of January, 1839, (Paschal’s Dig., art. 3466,) 
neither specifies any time within which the field-notes of county 
school-land surveys shall be returned to the clerk of the County 
Court, nor declares that the surveys shall be forfeited unless so 
returned, the failure of the surveyor to make the returns cannot 
prejudice the rights of the county to the lands for whose benefit 
the school surveys were made. Fannin County v. Riddle, 360. 

6. The act of February 10, 1852, (Paschal’s Dig., art. 4562,) re- 
quiring field-notes of all surveys made previous to the passage of 
that act to be returned to the general land office on or before the 
31st of August, 1853, and declaring that they should be null and 
void if not so returned, does not apply to surveys made for the ben- 
efit of public schools. Jd. 

7. The school lands being set apart for a particular public use, can- 
not, by any intendment, be construed to be within the terms of a 
subsequent legislative act (in which they are not specially men- 
tioned) by which a different appropriation was made. Jd. 

8. Kuechler v. Wright, 40 Tex., 606; Wilcox v. Jackson, 13 Pet., 
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SURVEY—continued. 
498; Parish v. Weatherford, 19 Tex., 209; Milam County v. Rob- 
ertson, 33 Tex., 306, approved. Id. 

9. B located a land certificate June 20, 1852; survey of same 
June 30, 1852; field-notes returned to the general land office June 
7, 1853, without return of approval by surveyor, though the ree- 
ords of the surveyor’s office showed registry of the field-notes. 
On June 30, 1853, C, who appeared to have had an interest ip 
the certificate, withdrew the field-notes from the general land 
office, and two days afterwards B relocated the certificate on 
the same land; but neither the field-notes and certificate of relo- 
eation nor the original certificate were returned or filed in the 
general land office within the year following. On June 13, 1871, 
a duplicate of the original certificate was filed in the general 
land office, On April 14, 1870, D, having actual notice of B’s 
elaim, filed on the same land, and on March 9, 1871. had a survey 
made, and a patent issued to him July 20, 1871. The evidence tended 
to show that at the date of the loeation of D’s certificate B's field- 
notes were not in the general land office. B paid taxes on the land 
and exercised acts of ownership from 1853 to 1872. Ina suit by B 
against D for the recovery of the land: Held— 

1. The failure of B to have the certificate with the field-notes 
of his survey returned to the general land office, did not work 
a forfeiture of his survey, if valid in other respects. 

2. The withdrawal of B’s field-notes in June, 1853, and his 
failure to procure their return to the general land office until 
after the location of the land by D in April, 1870, constituted 
an abandonment and forfeiture in law of B’s location, what- 
ever may have been his intention. House vy. Talbot, 462. 


SURVIVORSHIP. 

PARTNERSHIP, 9. 

See opinion for a plea alleging an agreement regarding survivor- 
ship between partners, held not to be subject to the objection that 
it was in conflict with the written articles of copartnership, or that 
it varied a written contract. Lewis vy. Alexander, 578. 


TAXATION. 

1. Articles 1 and 2 of title 9 of the charter of the city of Galves- 
ton authorized the city council, among other things, to impose and 
assess a tax on each lot or fractional lot for one-third of the esti- 
mated expense of shelling the street fronting, adjoining, or opposite 
such lot or fractional lot. Under ordinances approved July 1, 1871, 
and April 2, 1872, an assessment was made for shelling Market 
street, by first ascertaining the expense of shelling the street oppo- 
site an entire block, and then assessing each lot in that block with 
one-third of its equal proportion of the entire expense, without 





730 INDEX. 


TAXATION—continued. 
regard to the actual estimated expense of shelling that portion of 
the street in front of the particular lot : Held— 
1. ‘That the assessment was not of the character authorized 
by the charter. 
2. No power existed to make an assessment, except that 
which was derived from the charter. 

3. Whether the mode of assessing the: property might have 
been less expensive to the tax-payer than if the charter power 
had been observed, is immaterial, The power to assess can 
only be exercised in the manner prescribed by the Legislature 
in the charter. Allen v. Galveston, 302. 

2. The provisions of article 1 of title 6 of the Galveston city char- 
ter of 1876, and the tenth section of the act of August 19, 1876, 
*'To enforce the collection of delinquent taxes on lands assessed 
since 1870,”’ refer to ordinary taxation, and not to assessments for 
local improvements. Such assessments are not within the meaning 
of the word ** taxation’ as employed in our Constitutions and stat- 
utes, and its meaning cannot be enlarged so as to extend the power 
of sale conferred in cases of delinquent taxes, to delinquent back 
assessments. Jd. 

3. The collector of taxes for the city of Galveston was not author- 
ized from October, 1873, to July 17, 1877, to sell for unpaid taxes 
property which had been assessed for street improvements fronting 
it. During that period, the only method of forced collection ree- 
ognized by ordinance was by suit. Td. 

4. Since the repeal of the Galveston city charter of 1871, the city 
council of Galveston has had no lawful authority to enforce tax 
assessments on city property, for improvement of contiguous streets, 
by levy and sale of the property by the city tax collector. A city 
ordinance adopted to accomplish such a result after the repeal of 
the charter of 1871, would be inefficient for that purpose. Id. 

5. Under the laws in force in 1876, a national bank was not liable 
to pay State and county taxes for that year, assessed ou shares of 
stock in the bank not owned by it, but owned by individual share- 
holders. National Bank v. Rogers, 606. 


TAXATION OF COSTS. 
Cost BILL, 1, 2. 


TENANT. 
JUDGMENT LIEN, 1. 


TENANT IN COMMON. 
HOMESTEAD, 10. 
JOINT TENANT. 
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TENDER. 
HOMESTEAD, 3. 
1. A deed of trust was executed upon two lots to secure two notes. 
The lots were subsequently sold to different purchasers, each pur- 
chaser assuming payment of one note. The purchasers of one of 
the lots made a payment upon the note assumed by them, and ob- 
tained an extension of time for the remainder; after paying interest 
for awhile, they made a tender of the amount due on the note they 
had assumed, and demanded a release of the lot they had bought : 
Held, That a tender coupled with demand for a release of the lot, 
was insufficient, it not being shown that the other note was paid. 
Flake v. Nuse, 98. 
2. A tender upon condition which the payor has no right to 
demand, is not sufficient to stop interest. Id. 


TENURE OF OFFICE. 
COLLECTOR OF CUSTOMS, 6. 


TRANSCRIPT. d 
When, in the transcript, the statement of facts proper is fol- 
lowed by what purports to be interrogatories and answers not 
embodied in the statement of facts, such testimony forms no part of 
the record, and the cost of its insertion will be taxed against appel- 
lant. Insurance Co. v. Long, 89. 


TRESPASS. 
DAMAGES, 18, 19, 20. 
PARTIES, 9. 
SHERIFF'S SALE, 7, 8, 9. 


TRESPASS TO TRY TITLE. 

COVENANT. LOCATION, 4. 

ESTOPPEL, 1. PARTIES, 7. 

1. Where entry is made upon land under color of title, whether 
by the owner in person or by a tenant, the party entering acquires 
constructive possession, if there is no conflicting possession, to the 
extent of the boundaries in the title under which he enters. Texas 
Land Co, vy. Williams, 51. 

2. The extension of this constructive possession to such limits 
only, depends on the question whether it is bona fide and under 
such a color of right, so that other parties can ascertain its charac- 
ter and extent. Id. 

3. A writ of possession for a tract of eleven leagues of land was 
executed against numerous defendants holding small locations or 
settlements on the grant. On the execution of the writ, each 
defendant took a lease for ‘“‘the premises,’* covenanting to keep 
the improvements up and against waste: Held, That such leases. 
and the possession held by the tenants under them, did not neces- 
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TRESPASS TO TRY TITLE—continued. 

sarily extend to the limits of the grant for which the writ was issued ; 
and that such leases would naturally include the premises occupied 
by each, and as to which the writ was enforced. Jd. 

4. The execution of a writ of possession against parties bound 
by the judgment under which it issued, in no way affects the right 
of a party in possession of another part of the grant sued for, and 
not bound by the judgment, when such party had title to his land 
by limitation. Id, 

5. Possession was taken and held under a location of a certificate 
for six hundred and forty acres; after a possession of more than ten 
years, the certificate was lifted; part of the land covered by the 
location was without the boundaries of the tract sued for: Held, 
Error in a verdict for six hundred and forty acres out of the land 
sued for. The title by limitation included the lands actually oceu- 
pied by the first entry. Id. 

6. The grantee in a deed with general warranty is not compelled 





to await actual ouster by judgment of a court before bringing suit 

_ upon such covenant ; but on yielding possession and suing upon the 
warranty, he assumes the burden of proof, and is compelled to es- 
tablish the superiority of the adverse title. Westrope v. Chambers, 
178. 

7. A defendant pleaded not guilty and filed an affidavit attacking 
the genuineness of a power of attorney, copy of which plaintiff had 
filed with notice under the statute: Held, That by such affidavit the 
defendant sufficiently indicated the nature of defense to authorize 
plaintiff, by amended petition, to allege facts constituting an estop- 
pel against defendant as to such instrument attacked. Ranney v. 
Miller, 263. 

8. Trespass to try title can be maintained by one who has settled 
upon vacant land, upon which he filed as a preémptor and procured, 
as such, a survey of the same. ‘The claim of such a one to the land 
constitutes an equitable though defeasible title, which, on compli- 
ance with the preémption law, would mature into a complete legal 
title. Buford v. Gray, 331. 

9. When, in trespass to try title, a deed is offered in evidence by 
plaintiff, in the usual form, except the words ‘in trust, as men- 
tioned in a certain contract of even date herewith,”’ and the defend- 
ant does not offer to show an interest under the trust deed, the deed 
is admissible. An outstanding equity cannot be pleaded in defense, 
unless a connection be shown by defendant with such outstanding 
equity. Fitch v. Boyer, 336. 

10. One who, being in possession of land, is driven from it by 
Indians, and resumes possession as soon as it is safe to return, can- 
not, in trespass to try title brought against him, compute the period 
of his absence under a plea of limitation. Jd. 

11. When, in trespass to try title, plaintiff, in his original petition, 
sets up a deed under which he alleges that defendant claims, and 
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TRESPASS TO TRY TITLE—continued, 
then, by allegations, seeks to avoid the effect of the deed, he assumes 
the burden of proof on the issue thus made by him. J/ill vy. Alli- 
son, 390. 

12. When, in trespass to try title, plaintiff sets up in his petition a 
valid judgment against himself, execution, levy and sale of the land, 
and purchase thereof by the defendant, he is bound by the same, 
unless he shows that the sale was void or passed no title. If in sueh 
a petition he seeks to avoid the effect of such sale, by setting up 
homestead rights in the Jand, and that defendant’s purchase oceur- 
red while defendant was plaintiff's tenant in possession, and bound 
by the lease to deliver possession at the end of the term,—evidence 
of such lease, tenaney, and possession will not, of itself, authorize 
a recovery. It was error not to submit the issue arising on allega- 
tions touching the question of homestead. Jd. 

13. When the title to real estate is directly involved in a suit pend- 
ing, any one who has an interest in the property at the time of the 
commencement of the action has a right, on application made at 
the proper time and manner, to intervene. But when the title is 
not directly involved, (as where the Jand has been levied on under 
attachment to satisfy a debt.) then a third party in possession, in 
order to intervene, should allege such facts as would authorize a 
court of equity to grant him a writ of injunction. Whitman vy. Wil- 
lis, 421. 

14. Carlin v. Hudson, 12 Tex., 202; Ferguson v. Herring, 49 Tex., 
130, approved. Jd. 

15. See faets which did not authorize an intervention. Id. 

16. When a decedent during his lifetime purchased and paid for 
land and had the deed made to his son, who afterwards became the 
administrator of his estate and inventoried the Jand as property of 
the estate, the son may, in his capacity of administrator, maintain 
trespass to try title for its reeovery, under a petition stating the 
facts and alleging a resuiting trust in favor of the deceased father, 
Such a petition sets up an equitable cause of action good on demur- 
rer. Burdett v. Haley, 540. 

17. B, in attempting to deraign title to land, offered a levy by the 
United States marshal, which was indorsed on the execution deserib- 
ing land levied on as “*six hundred and forty acres, L. Dickerson 
league.” The return of levy was as follows: ‘* Levied upon and 
sold lands in Burleson county, * * * six hundred aud forty acres 

at 13 cents.”* The deed by the marshal purported to convey all 
the interest of ‘J. M. Norris in six hundred and forty acres of land 
situated in the said county of Burleson, and being a part of the 
league of land originally granted to L. Dickerson :** Held— 

1. That the ambiguity in the deseription of the land is pat- 
ent, and of such a character as to render it void for uncertainty. 

2. The reasons for the rule which requires that when land is 
granted it must be identified by the description contained in 
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TRESPASS TO TRY TITLE—continued. 

the grant itself, or by other writing referred to, apply with 
equal force to a deed. 

3. A latent ambiguity in a deed in the description of land 
may be aided by parol testimony. 

4. Parol testimony is not admissible to aid a patent ambigu- 
ity in the deseription of land contained in a deed. Norris v. 
Hunt, 609. 

18. This case distinguished from Flanagan v. Boggess, 46 Tex., 
330. Id. 

19. As a general rule, in trespass to try title, the plaintiff who 
acquired a different title from that relied on in his first suit, before 
the second is instituted, has the same right to assert it in his second 
suit which would have accompanied it into the hands of a stranger, 
Connolly vy. Hammond, 635. 

20. In trespass to try title, the plaintiff, in opening his case, should 
produce in evidence whatever title he relies on for a recovery. If he 
neglect to do this, whether the District Court should permit him, in 
its discretion, after introducing one title and opening his case, to 
introduce another and additional title in rebuttal, is not in this case 
determined. Jd. 

21. When in trespass to try title a deed has been introduced by 
defendant divesting of all title an original grantee under whom both 
claim, and he offers another deed subsequent in date, purporting to 
convey all the interest of the heirs of such grantee, whether they 
were really his heirs or not, was a matter no lon 
passed on by ajury. Id. 


ver material to be 


TRIAL OF RIGHT OF PROPERTY. 
JURISDICTION, 10. 
When the right to personal property levied upon is involved in 
a suit, it is, as a general rule, the proper practice to require a claim- 
ant to resort to the statutory remedy for trial of the right of prop- 
erty. Whitman vy. Willis, 421. 


TRIAL BY JURY. 

Fact CASES, 14. 

JuRY LAw, 2. 

NEGLIGENCE, 1. 

1. A party has a right to trial by jury by paying the jury fee, or 
by making the statutory oath in lieu of payment, at any term of the 
court before final trial, if demand be made by 9 o'clock A. M. of the 
day set for the trial of jury cases for the term. Dean v. Sweeney, 242. 

2. Such right is not affected by failure to claim or waiver of a jury 
at a preceding term. Td. 

3. The jury law adopted by the fifteenth Legislature is not an 
abridgment of the constitutional right of trial by jury, but was de- 
signed to be a wholesome regulation of the system. It should not, 
by construction, be extended beyond the legitimate objects to be 
accomplished. Brown vy. Chenoworth, 469. 
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TRUSTS. 
Fact CASES, 16. 
PURCHASER, 4. 
WILL, 4. 


TRUSTS AND 'TRUSTEES. 
CREDITOR AND SURETY, 2, 3. HOMESTEAD, 14, 15, 16. 


ESTOPPEL, 1, 2. NOVATION, 1, 2. 
EVIDENCE, 22. SHERIFF'S SALE, 6. 
FAcT CASES, 10. VENDOR AND VENDEE, 1. 


1. While it is the settled law in Texas that a trust in lands can 
be shown by parol evidence, it is also settled, that it can only be 
done upon clear and satisfactory testimony. Agricultural Associa- 
tion v. Brewster, 257. 

2. Wiere a creditor has personal security, and, in addition, has a 
mortgage or other collateral security for the same debt, the surety. 
upon discharging the debt, is entitled to have the collateral secu- 
rity assigned to him; and if the creditor loses it, by negligence or 
by design, so that the surety cannot be subrogated to it upon his 
discharging the principal debt, the surety is discharged to the extent 
of the collateral security so lost. Murrell v. Scott, 520. 

3. If, however. such collateral security is confided to a trustee, 
the common agent of both owner and creditor, the creditor cannot 
be charged as bailee of the trust property. If the creditor procures 
or connives at the mismanagement of the trustee, he may be held 
responsible for the result of such mismanagement. Jd. 

4. A trustee is not an agent of the creditor to such an extent as 
to render the ereditor responsible for his want of diligence in exe- 
cuting the trust, nor will the subsequent assent by a creditor to 
What the trustee has already wrongfully done or neglected, relate 
back and make the ereditor responsible for a loss to the trust fund 
already ineurred, Jd. 

5. A sale made by a trustee who becomes indirectly the purchaser 
of the trust property at such sale, is not absolutely void, but prima- 
facie voidable. Connolly v. Hammond, 635. 

6. Erskine v. De la Baum, 3 Tex., 406, and Howard v. Davis, 6 
Tex., 174, approved. Jd. 

7. When a trustee becomes indirectly the purchaser at a sale made 
by himself, the cestui que trust who desires to set it aside mus: assert 
his rights within a reasonable time. Long acquiescence in the sale, 
after the facts connected with the purchase were known, or by the 
exercise of reasonable diligence might have been Known, will amount 
to a confirmation of the trustee’s action. Jd. 


VARIANCE. 
JUDGMENT, 10. 
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INDEX. 
VENDOR AND VENDEE. 
COVENANT, 1. JUDGMENT LIEN, 1, 2. 
HOMESTEAD, &. PURCHASER. 


1. A deed of trust was executed upon two lots to secure two 
notes. The lots were subsequently sold to different purchasers, 
each purchaser assuming payment of one note. ‘The purchasers of 
one of the lots made a payment upon the note assumed by them, 
and obtained an extension of time for the remainder; after paying 
interest for awhile, they made a tender of the amount due on the 
note they had assumed, and demanded a release of the lot they had 
bought: Zeld., That a tender coupled with demand for a release of 
the lot, was insufficient, it not being shown that the other note was 
paid. Flake v. Nuse, 98. 

2. A tender upon condition which the payor has no right to de- 
mud, is not sufficient to stop interest. Id. 

3. B contracted to sell a tract of land to C for 820 per acre. Be- 
fore a deed was made, C agreed to sell the same land to D for 340 
per acre. No bond for title was given to C, but, by agreement 
between the three parties, D gave his notes direct to B for the full 
amount under his contract with C, and received a bond for title. 
B then indorsed and delivered half the notes in amount to C, as his 
profits on the transaction, with the understanding that B should not 
be responsible for their payment, but that the transfer was made to 
enable C to collect the amount he was to receive from D. D took 
possession of the land and abaudoned it, When possession was taken 
by E, the widow of C, who, after holding it for two years, surren- 
dered possession to B. In the suit afterwards brought by E in be- 
half of herself and the minor heirs of C, against D as maker and B 
us indorser of the notes, several years after their maturity : Held— 

1, That neither on principle nor authority did the minority of 
the heirs of C exempt them from due diligence by suit in order 
to secure and fix the liability of B, the indorser, under article 
229 of Paschal’s Digest. 

2. ‘That, under the statute, the notorious insolvency of D, if 
alleged and proven, would execuse the delay in bringing suit. 

3. That if D’s only property was a claim to the land under 
the title bond, and if, after he had tled from the country, B, 
who retained the legal title, took possession of the land because 
of D’s failure to comply with his contract to pay, and’ made 
another contract with E, then D*s interest in the land would 
not constitute such property as would defeat the plea of D’s 
insolvency, if otherwise good. 

4. If B’s indorsement was simply to transfer the right ‘of 
action to C without recourse, this, as between B and C’s widow 
and heirs, would be a sufficient defense to defeat the recovery of 
a personal judgment against B. 

5. If E, after qualifying under the statute as surviving wife, 
went upon the land under a new agreement with B, in which 
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VENDOR AND VENDEE—continued. 

she undertook to carry out D’s contract, and afterwards this 
agreement was cancelled and E redelivered possession of tie 
land to B, and retained the notes indorsed by B to her husband 
as evidence against D, this would constitute a forfeiture of her 
right of action on the notes, both for herself and for the minor 
heirs of C, for a personal judgment as well as for a lien on the 
land. If such action of E was without qualifying as surviving 
wife, then she forfeited only her own right of action, without 
prejudice to the rights of C’s minor heirs. 

6. If the rights of C’s minor heirs were not forfeited, they 
would be entitled to a lien on the land subordinate to the prior 
lien of B for his portion of the purechase-money, and E would 
be entitled to her lien also, if her right of action had not been 
forfeited. 

7. Ifa lien exists, under the facts, in favor of E or the minor 
heirs of C, B would be entitled to reasonable time to pay off the 
same; in default of which, the land should be seid as under 
execution and the net proceeds applied, first, to the payment 
of the purchase-money notes; second, to the payment of the 
amount due the minor heirs of C; or if E’s claim was not for- 
feited, then to the payment of her claim and that of the minor 
heirs, pro rata. Hanrick vy. Alexander, 494. 


VENUE. 

PLEADINGS, 12 

1. Where snit was properly brought against two defendants in 
the county of the residence of one of them, and the defendants 
have pleaded to the merits, the death of the defendant residing in 
the county where suit ws brought, and dismissal as to the estate, 
will not defeat the j iction as to the other defendant. 
v. Davidson, 251. 


Lewis 


2. A suit brought to procure a decree to cancel a deed for fraud 
in its execution, may be properly instituted in the county of defend- 
aut’s residence, without regard to the locality of the land conveyed. 
Lehmbe rg V. Biherstein. 457. 

VERDICT 


PRACTICE IN SUPREME CouURT, 12, 14 


VINDICTIVE DAMAGES. 
DAMAGES. 


VOID AND VOIDABLE. 


CONTRACT, 3, 4. JOINT TENANT, | 
DEED, 2. JUDGMENT, 10 
EVIDENCE, 12, 2] LOCATION, 1, 2. 3, 6. 


FOREIGN JUDGMENT, 2. 


1. A sale made by a trustee who becomes indirectly the purchaser 
17 
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VOID AND VOIDABLE—continued. 


of the trust property at such sale, is not absolutely void, but prima- 
Jacie voidable. Connolly v. Hammond, 635. 

2. Erskine v. De la Baum, 3 'Tex., 406, and Howard v. Davis, 6 
Tex., 174, approved. Jd. 


WAIVER. 


TRIAL BY JURY, 2. 

1. The rule that, as between two contesting parties, a garnishee 
has no right to except or waive service of the proceedings, thereby 
favoring one party at the expense and injury of another, does not 
apply in the suit of a creditor against the garnishee himself, when 
he has voluntarily appeared before the officer, no rights of oppos- 
ing creditors being involved. Freeman y. Miller, 443. 

2. When the actual issue made by the evidence under a plea of 
non est factum to a promissory note relates to the execution of the 
note, and no question is made regarding alterations apparent on its 
face until after the testimony is closed and the final argument on 
the merits has begun, objections to the note based on the altera- 
tions will be regarded as waived. Brown v. Chenoworth, 469. 
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EVIDENCE, 9, 10. 

1. In a will, the testator made a special bequest to a son and tea 
daughter over and above their equal shares; limited the amount of 
the estate to be received by a granddaughter; leaving four children 
and a son and daughter of a deceased daughter: Held, That such 
will only altered the course of the law so far as it gave the special 
legacies and restricted the amount to the granddaughter, and that 
the grandson would take one-ninth of the residue, and each surviv- 
ing son and daughter two-ninths. Clifft v. Wade, 14. 

2. A clause in a will directing the executor appointed by it ‘‘to 
disregard the statute of limitations as to the principal, but not as 
to the interest upon indebtedness’ of the estate, authorizes the 
principal of just debts authenticated as required by the will to be 
allowed and paid by the executor, although barred by limitation. 
Campbell v. Shotwell, 27. 

3. ‘To authorize the annulling of an approval of a claim under the 
discretion vested by such will, would require a clear and palpable 
violation of such discretion on the part of the executor in allowing a 
debt under the will. Jd. 

4. In construing a will bequeathing to ‘‘my beloved wife Annie 
Thomas, all my real and personal estate of every description; * * * 
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WILL—continued. 

my said wife shall take said property for the maintenance of herself 
and the children, and she shall manage the same in such manner as 
she thinks best and as her necessities may require,”’ providing that 
the Probate Court should have no control, and closing: ‘* Also, she 
shall have all the interest Iam owner of, and she shall have full con- 
trol of the same, of all leases for rents and ground rents, and also of 
all property I am the owner of:”? Held— 

1. The widow took the legal title to the real estate of the 
testator, and had the power of sale. 

2. Even if the estate was charged with a trust in favor of the 
children, the validity of the title of a purchaser, in absence of 
fraud participated in by the purchaser, would not depend upon 
the necessity in fact of such sale, 

3. The rights of the purchaser would not be affected by any 
disposition made of the purchase-money. 

4. The estate is not charged with an equity in favor of the 
children beyond the right to maintenance. 

5. It wasa proper charge to submit touching the acts of the wid- 
ow towards the children. with reference to the estate, ‘* Whether, 
considering the number, age, and necessities of the children and 
her own reasonable wants, she has in a reasonable manner exer- 
cised the powers given her under the terms of the will. The tes- 
tator gave her a very large discretion, and unless she has abused 
that discretion by a reckless disregard of the rights of plaintiffs, 
you will find for defendant-on that issue.”” Danish vy. Disbrow, 
235. 


WITNESS. 

EVIDENCE. 

Much latitude should be given on cross-examination of a witness, 
when the purpose of the cross-examination is to ascertain the accu- 
racy of the knowledge, skill, and judgment of a witness testifying 
as an expert. See the opinion in this case for a practice approved 
in the cross-examination of a witness on the question of handwriting. 
Brown v. Chenoworth, 469. 
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